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CASES  AT  LAW  AND  IN  CHANCERY 

DETBRMIinEO  IN  THB 

SUPREME   COURT 

OF  THB 

STATE  OF  COLORADO. 


SEPTEMBER  TERM,  1899. 


[No.  8964.]  -^ — ji 

The  Calhouk  Gold  Mining  Co.  v.  Thb  Ajax  Gold        ^  -H 
Mining  Co.  |^  joJ 

\T7        I' 

1.  Appellatb  Practice— Stabk  Decisis.  ,^ |5?| 

A  wrong  decision  of  the  court  should  not  be  followed  unless  it  has  been 

its  rule  of  actiou  so  long,  and  relied  upon  to  such  an  extent,  that 
greater  injustice  and  injury  will  result  from  a  reversal,  though 
wrong,  than  to  observe  and  follow  it. 

2.  Same. 

Where  the  decision  of  a  tribunal  is  subject  to  review  by  one  having 
superior  authority  over  it,  for  that  purpose,  or  the  same  question 
may  be  passed  upon  by  the  superior  tribunal  in  another  ca«B,  the 
doctrine  of  stare  decisis  does  not  apply  with  full  force  till  the  ques- 
tion has  been  detei*mined  by  the  court  of  last  resort. 

8.  Same — Act  of  Conqkkss. 

The  construction  of  an  act  of  congress  cannot  be  said  to  be  authorita- 
tively settled  until  passed  upon  by  the  supreme  court  of  the  United 
States. 

4.  MiHES  AND  Mining — Sttbfaoe  Rights  of  Locatob. 

Prior  to  the  act  of  congress  of  1872,  relating  to  mining  claims,  the 
rights  of  a  locator  were  practically  limited  to  the  vein  upon  which 
his  location  was  made.    Bights  to  the  surface  ground  only  attached 
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for  the  parpose  of  the  convenient  working  of  the  vein,  and  no  rights 
to  any  other  vein,  except  the  one  upon  which  the  location  waa 
made,  were  given  ;  but  by  the  act  of  1872,  the  surface  area  which 
could  be  controlled  by  one  location  was  definitely  fixed,  and  the 
rights  of  the  locator  were  extended  so  as  to  give  him  exclusive 
right  of  possession  and  enjoyment  of  the  surface  included  within 
the  lines  of  his  location,  and  of  all  veins  throughout  their  entire 
depth  apexing  inside  of  such  surface  lines  extended  downward 
vertically,  although  such  veins  might  so  far  depart  from  a  perpen- 
dicular in  their  course  downward  as  to  extend  outside  the  vertical 
side  lines. 

6.  Mines  and  Mining — Cboss  Veins. 

Veins  apexing  within  the  conflict  between  conflicting  claims,  located 
under  the  act  of  1872,  belong  to  the  prior  locator  within  the  surface 
boundaries  of  his  claim  extended  downward  vertically.  Where 
veins  located  under  the  act  of  1872  cross  each  other  on  their  strike, 
the  prior  locator  is  entitled  to  all  the  ore  of  the  cross  vein  within 
the  surface  boundaries  of  his  location  extended  downward  verti- 
cally. The  junior  locator  has  an  easement  for  right  of  way  to 
follow  his  vein  across  the  prior  location  for  the  purpose  of  the  con- 
venient working  of  his  mine,  but  not  for  the  purpose  of  taking  any 
ore  from  within  the  surface  boundaries  of  the  prior  location. 
Branagan  v.  Dulaney,  8  Colo.  408,  overruled. 

6.  Same— Tunnel  Site  Locations— Undiscovebed  Veins. 

The  statute  giving  to  locators  of  mining  claims  the  right  to  all  veins 
apexing  within  the  boundaries  of  the  surface  lines  extended  down- 
ward applies  to  undiscovered  as  well  as  discovered  veins,  and 
whether  the  apex  within  the  boundaries  is  at  the  surface  or  be- 
neath the  surface.  Section  2323,  United  States  Rev.  Stats.,  giving 
to  tunnel  site  locators  the  right  of  possession  of  all  veins  or  lodes 
within  3,000  feet  from  the  face  of  the  tunnel  gives  to  such  lo- 
cators no  right  to  blind  or  undiscovered  veins  that  it  may  cut 
underneath  and  within  the  boundaries  of  a  prior  valid  surface  loca- 
tion. A  tunnel  site  locator  has  no  right  of  way  to  project  his  tun- 
nel into  or  across  prior  valid  locations,  for  the  purpose  of  search- 
ing for  or  discovering  blind  veins  within  the  territory  of  such  prior 
locations. 

7.  PRAcmcB— Evidence— Collateral  Attack. 

As  against  a  collateral  attack,  the  action  of  the  land  department  in 
issuing  a  patent  to  a  mining  claim  is  conclusive  that  all  steps  neces- 
sary to  a  valid  location  have  been  taken.  In  an  action  between  a 
tunnel  site  locator  and  a  prior  lode  locator,  involving  the  right  to 
a  blind  vein  cut  by  the  tunnel  underneath  the  lode  location,  evi- 
dence offered  by  the  tunnel  locator  to  prove  that  at  the  time  of  the 
location  of  the  tunnel  no  discovery  of  mineral  in  place  had  been 
made  on  the  lode  location,  was  properly  rejected. 
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8.  IfXlfBS  AHD  MunKG — TUNHBL  SiTB  AITD  LODB  GliAIMS— PBACTICIE. 

A  tuimel  site  locator  in  attempting  to  acquire  title  to  blind  veins  under- 
neath a  prior  lode  location  by  projecting  the  tunnel  across  such 
lode  claim,  is  a  trespasser,  and  in  an  action  between  the  claimants 
to  determine  the  title  to  such  veins,  a  motion  by  the  tunnel  locator 
for  leave  to  develop  the  blind  veins  in  the  tunnel  within  the  lines 
of  the  lode  claim  for  the  pui'pose  of  establishing  the'oharaoter  of 
the  veins,  was  properly  denied. 

Appeal  from  the  District  Court  of  El  Paso  County. 
Mr.  W.  E.  So  R£LLE,  for  appellant 

Messrs.  Colbu&n  &  Dudley  and  Mr.  J.  G.  Hblm,  for 
appellee. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

Appellee,  the  owner  of  the  Monarch,  Mammoth  Pearl,  Apex 
and  Champion  lode  mining  claims,  commenced  this  action  in 
tiie  court  below  to  recover  damages  and  restrain  appellant,  as 
defendant,  from  removing  ore  claimed  to  be  within  the  bound- 
aries of  these  claims,  and  to  which  it  asserted  it  was  entitled 
fay  virtue  of  such  ownership,  and  also  to  restrain  defendant 
from  prosecuting  work  upon  a  tunnel  which  the  latter  was 
excavating  underneath  such  claims.  Defendant  answered, 
justifying  its  removal  of  ore  and  excavation  of  the  tunnel  upon 
two  grounds :  (^1)  That  it  was  the  owner  of  the  Victor  Con- 
solidated claim,  the  vein  of  which  crossed  each  of  those  em- 
braced within  the  claims  of  plaintiff.  (2)  That  it  was  the 
owner  of  the  Ithica  tunnel  site,  projected  across  these  claims, 
by  virtue  of  which  it  was  entitled  to  extend  a  tunnel  under- 
neath them.  That  in  prosecuting  work  thereon,  it  had  pene- 
trated the  claims  of  plaintiff,  and  discovered,  located  and 
claimed  numerous  blind  veins  underneath  the  surface  of  such 
claims ;  that  it  had  also  cut  the  vein  of  its  Victor  Consoli- 
dated claim  in  this  tunnel,  underneath  the  surface  of  plain- 
tiff's claims  and  removed  ore  therefrom  of  the  value  of  f  400, 
and  that  it  claimed  to  be  entitled  to  excavate  and  run  this 
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tunnel  for  the  purpose  of  discovering  such  blind  veins,  to 
work  and  remove  ore  therefrom,  and  from  its  Victor  Consoli- 
dated vein.  By  stipulation  the  Champion  was  dropped  from 
the  case.  Upon  the  issues  made  by  the  pleadings,  the  facts 
thereby  admitted,  a  stipulation  as  to  those  controverted,  and 
certain  documentary  evidence,  the  cause  was  tried  to  the 
court,  which  resulted  in  a  judgment,  adjudging  plaintiff  to  be 
the  owner  in  fee  of  each  of  its  lode  claims  in  controversy  in 
their  entirety  as  patented,  and,  inter  alia^  with  respect  to  veins, 
**  together  with  all  veins,  lodes  or  ledges  having  their  tops  or 
apexes  therein,  and  including  all  that  portion  of  the  said 
Victor  Consolidated  vein  within  the  side  and  end  lines  of  the 
plaintiffs  said  claims,  extended  downwards  vertically,"  for 
damages  in  the  sum  of  $400,  and  also  enjoining  defendant 
from  prosecuting  work  upon,  or  extending  its  tunnel  under- 
neath, the  claims  of  plaintiff,  and,  with  respect  to  removing 
ore,  enjoined  defendant  (emplojdng  the  language  of  the  judg- 
ment) "  from  further  taking  out,  extracting,  or  removing  ore 
by  means  of  said  tunnel,  or  otherwise,  from  within  the  side 
and  end  lines  of  plaintiff's  said  claims,  extended  downward 
vertically."  From  this  judgment,  the  defendant  brings  the 
cause  here  on  appeal. 

The  controversy  over  the  right  of  appellant  to  extend  its 
Ithica  tunnel  is  from  the  point  where  it  enters  the  Monarch 
on  the  southerly  side,  and  thence  across  the  claims  of  plain- 
tiff. The  blind  leads  discovered  are  in  that  portion  of  the 
tunnel  between  the  point  where  it  enters  plaintiff's  claims 
on  the  south,  and  the  breast  of  its  excavation.  The  vein  of 
the  Victor  Consolidated  is  also  cut  in  this  tunnel  at  point 
marked  961.  The  conflict  in  the  lode  claims  of  the  respec- 
tive parties  is  included  in  the  territory  bounded  by  the  south 
side  line  of  the  Monarch,  the  north  side  line  of  the  Mammoth 
Pearl,  and  the  side  lines  of  the  Victor  Consolidated  between 
these  two  lines.  The  reproduction  of  the  plat  (page  5) 
which  the  parties  stipulated  below  was  correct,  showing  the 
relative  location  of  the  respective  properties  over  which  this 
controversy  arises,  will  materially  aid  in  understanding  the 
questions  involved. 
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We  are  relieved  from  stating  the  pleadings  to  any  consid- 
erable extent,  or  determining  the  questions  of  law  thereby 
presented,  because  on  the  trial  below,  it  was  stipulated  that 
the  following  are  involved : 

"  First  Whether  or  not  the  Ithica  tunnel,  in  such  pleadings 
described,  is  entitled  to  a  right  of  way  thi-ough  plaintiff's 
lode  claims. 

"  Second.  Whether  or  not  defendant  has  acquired  by  virtue 
of  said  tunnel  and  tunnel  site  location,  the  ownership  and 
right  to  the  possession  of  the  blind  veins  cut  therein,  to  wit, 
veins  or  lodes  not  appearing  on  the  surface,  and  not  known 
to  exist  prior  to  the  date  of  location  of  said  tunnel  site. 

**  Third.  Whether  or  not  defendant  is  the  owner  and  en- 
titled to  the  ore  contained  in  the  vein  of  its  Victor  Consoli- 
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dated  claim,  within  the  surface  boundaries,  and  across  plain- 
tiff's lode  claims. 

**  Fourth.  Whether  or  not  the  defendant  may  in  this  cause 
introduce  evidence  for  the  purpose  of  showing  that  there 
was  no  discovery  of  mineral  in  place  on  the  Monarch  and 
Mammoth  Pearl  claims  of  plaintiff,  prior  to  the  location  of 
said  tunnel  site." 

From  the  pleadings,  evidence  and  stipulation  of  the  parties, 
the  facts  established,  so  far  as  material  to  the  controverted 
questions  of  law  involved,  are,  that  each  of  appellee's  claims 
was  located  prior  to  either  the  lode  claim  or  tunnel  site  of 
appellant ;  that  the  receiver's  receipt  on  each  of  the  claims  of 
appellee  issued  prior  to  the  location  of  the  tunnel  site,  and 
prior  to  the  issuance  of  receiver's  receipt  on  the  Victor  Con- 
solidated ;  that  the  patents  upon  the  lode  claims  of  appellee 
issued  prior  to  the  patent  on  the  lode  claim  of  appeUant; 
that  the  patent  to  the  Apex  issued  prior  to  the  location  of 
the  tunnel  site,  and  on  the  Mammoth  Pearl  and  Monarch 
subsequent  to  such  location;  that  the  vein  of  the  Victor 
Consolidated  was  discovered  and  located  from  the  surface ; 
was  not  known  to  exist  prior  to  such  discovery,  extends 
throughout  the  entire  length  of  that  claim,  and  on  its  strike 
crosses  each  of  the  veins  in  the  claims  of  appellee  upon 
which  they  were  respectively  discovered  and  located ;  that 
the  tunnel  cuts  numerous  blind  veins  underneath  the  surface 
of  the  claims  of  appellee,  which  do  not  appear  upon  the  sur- 
face, and  were  not  known  to  exist  prior  to  the  location  of  the 
tunnel ;  that  the  vein  of  the  Victor  Consolidated  was  cut  in 
this  tunnel  underneath  the  claims  of  appellee,  and  ore  of  the 
value  of  1400  removed  therefrom.  It  also  appears  that  the 
patents  upon  the  lode  claims  of  appellee  embrace  the  conflict 
with  the  Victor  Consolidated  without  any  reservation  as  to 
either  surface  or  veins,  and  in  this  respect  conform  to  the 
receiver's  receipts  upon  such  claims ;  that  the  patent  on  the 
Victor  Consolidated  excludes  the  surface  in  conflict  with  the 
claims  of  appellee,  and  all  veins  having  their  apex  within 
such  conflict,  which  are  the  same  exceptions  contained  in  the 
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receiver's  receipt  for  that  claim ;  that  the  portal  to  the  Ithica 
tunnel  site  was,  at  the  date  of  its  location,  on  public  domain; 
that  work  thereon  was  prosecuted  diligently,  and  that  the 
location  of  such  tunnel  was  in  all  respects  regular ;  that  all 
necessary  steps  were  taken  by  appellant  to  locate  the  blind 
veins  cut  in  such  tunnel,  which  are  in  controversy  in  this 
case ;  that  the  record  titles  of  the  claims  of  appellee  are  vested 
in  it,  and  the  record  titles  of  the  Victor  Consolidated,  the 
Ithica  tunnel  site,  and  blind  veins  discovered  therein  under- 
neath the  claims  of  appellee  are  vested  in  appellant.  The 
record  discloses  that  appellant  ofEered  testimony  tending  to 
prove  that  at  the  date  of  the  location  of  its  tunnel  site,  miu- 
eral  in  place  had  not  been  discovered  on  the  Monarch  and 
Mammoth  Pearl  lode  claims.  The  rights  of  the  parties  de- 
pend principally  upon  a  construction  of  the  following  sec- 
tions of  the  Revised  Statutes  of  the  United  States : 

"Sec.  2322.  The  locators  of  all  mining  claims  heretofore 
made  or  which  shall  hereafter  be  made,  on  any  mineral  vein, 
lode  or  ledge,  situated  on  the  public  domain,  their  heirs  and 
assigns,  where  no  adverse  claim  exists  on  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  so  long  as  they 
comply  with  the  laws  of  the  United  States,  and  with  state, 
territorial,  and  local  regulations  not  in  conflict  with  the  laws 
of  the  United  States  governing  their  possessory  title,  shall 
have  the  exclusive  right  of  possession  and  enjoyment  of  all 
the  surface  included  witliin  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines  ex- 
tended downward  vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such 
surface  locations.  But  their  right  of  possession  to  such  out- 
side parts  of  such  veins,  lodes,  or  ledges  shall  be  confined  to 
such  portions  thereof  as  lie  between  vertical  planes  drawn 
downward  as  above  described,  through  the  end  lines  of  their 
locations,  so  continued  in  their  own  direction  that  such 
planes  will  intersect  such  exterior  parts  of  such  veins  or 


Digitized  by 


Google 


8  Cai-houn  G.  M.  Co.  v.  Ajax  G.  M.  Co.  [Sept  T., 

ledges.  And  nothing  in  this  section  shall  authorize  the  lo- 
cator or  possessor  of  a  vein  or  lode  which  extends  in  its 
downward  course  beyond  the  vertical  lines  of  his  claim  to 
enter  upon  the  surface  of  a  claim  owned  or  possessed  by  an- 
other. 

'*  Sec.  2828.  Where  a  tunnel  is  run  for  the  development  of 
a  vein  or  lode,  or  for  the  discovery  of  mines,  the  owners  of 
such  tunnels  shall  have  the  right  of  possession  of  all  veins  or 
lodes  within  three  thousand  feet  from  the  face  of  such  tunnel 
on  the  line  thereof,  not  previously  known  to  exist,  discovered 
in  such  tunnel,  to  the  same  extent  as  if  discovered  from  the 
surface ;  and  locations  on  the  line  of  such  tunnel  of  veins  or 
lodes  not  appearing  on  the  surface,  made  by  other  parties 
after  the  commencement  of  the  tunnel,  and  while  the  same 
is  being  prosecuted  with  reasonable  diligence,  shall  be  in- 
valid ;  but  failure  to  prosecute  the  work  on  the  tunnel  for 
six  months  shall  be  considered  as  an  abandonment  of  the  right 
to  all  undiscovered  veins  on  the  line  of  such  tunnel." 

"  Sec.  2888.  Where  two  or  more  veins  intersect  or  cross  each 
other,  priority  of  title  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  oi*e  or  mineral  contained  within  the 
space  of  intersection ;  but  the  subsequent  location  shall  have 
the  right  of  way  through  the  spape  of  intersection  for  the 
purposes  of  the  convenient  working  of  the  mine.  And 
where  two  or  more  veins  unite  the  oldest  or  prior  location 
shall  take  the  vein  below  the  point  of  union,  including  all  the 
space  of  intersection." 

The  main  questions  presented  for  our  determination,  for 
convenience,  we  summarize  as  follows : 

1.  Is  appellant  the  owner  and  entitled  to  the  ore  contained 
in  the  veins  of  its  Victor  Consolidated  claim  within  the  sur- 
face boundaries  of  appellee's  lode  claims  ? 

2.  Has  appellant  acquired,  by  virtue  of  its  tunnel  site  lo- 
cation, the  ownership  and  right  of  possession  to  the  blind 
veins  cut  therein  underneath  appellee's  claims,  and  is  its 
tunnel  entitled  to  a  right  of  way  through  the  lode  claims  of 
appellee  ? 
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8.  Should  appellant  have  been  permitted  to  introduce  evi- 
dence for  the  purpose  of  showing  that  there  was  no  discoyeiy 
of  mineral  in  place  on  the  Monarch  and  Mammoth  Pearl 
claims  of  appellee  prior  to  the  location  of  the  Ithica  tunnel 
site? 

All  these  were  answered  in  the  negative  by  the  court 
below. 

The  first  question  presented  involves,  particularly,  a  con- 
struction of  section  2336,  supra.  The  rights  of  a  junior  location 
to  the  ore  of  its  vein  embraced  in  the  conflict  with  a  senior 
have  been  determined  by  this  couil;  in  Branagan  v.  Dulaney^ 
8  Colo.  408,  and  in  several  subsequent  cases,  which  have 
adopted  the  doctrine  announced  in  that  case  on  this  subject, 
and  if  we  adhere  to  the  law  as  announced  in  those  cases, 
then  the  rights  of  appellant  to  the  ore  in  the  vein  of  the 
Victor  Consolidated  included  in  the  territory  of  that  claim 
conflicting  with  that  of  appellee,  are  fixed  and  settled ;  for 
under  those  decisions  it  would  be  entitled  to  all  this  part  of 
its  vein,  except  where  it  intersects  the  veins  of  appellee's 
claims.  It  is  contended  by  counsel  for  appellee  that  the 
ruling  in  Branagan  v.  Ihdaney  and  cases  following  it,  is 
wrong  and  that  this  question  should  now  be  reconsidered. 
In  opposition  to  a  reconsideration  of  the  rights  of  cross  lode 
claimants,  as  declared  by  those  cases,  it  is  urged  that  the 
doctrine  of  %tare  decisis  applies,  and  even  if  wrong,  should 
not  now  be  disturbed,  because  the  rule  therein  announced 
has  been  established  for  such  great  length  of  time  as  to  be- 
come a  settied  rule  of  property  in  this  state.  We  are  aware 
of  the  gravity  of  reversing  a  long  established  precedent,  and 
realize  that  it  should  not  be  disturbed  except  for  the  most 
cogent  reasons ;  that  the  people  of  this  commonwealth  have 
a  right  to  presume  that  when  a  question  has  been  once  set- 
tled by  this  court  that  its  decision  is  correct  and  that  all  may 
rely  upon  it.  We  understand,  generally,  that  when  a  deci- 
sion has  established  a  settled  rule  of  property,  upon  which 
rights  are  predicated  (and  especially  those  relating  to  real 
estate),  the  law  will  be  adhered  to  by  the  court  announcing 
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it,  and  those  bound  to  follow  its  adjudications,  even  if  eno- 
neous  (Black  on  Interpretation  of  Laws  §  152),  but  this 
rule  is  not  inflexible.  Courts  are  not  bound  to  perpetuate 
errors  merely  upon  the  ground  that  a  previous  erroneous  de- 
cision has  been  rendered  on  a  given  question.  If  it  is  wrong, 
it  should  not  be  continued,  unless  it  has  been  so  long  the  rule 
of  action,  and  relied  upon  to  such  an  extent,  that  greater  in- 
justice and  injury  will  result  by  a  reversal,  though  wrong, 
than  to  observe  and  follow  it.  Black  on  Interpretation  of 
Laws,  supra;  Sutherland's  Stat,  Constr.  §  816;  Boon  v. 
Bowers,  80  Miss.  246. 

The  law  as  announced  in  Branagan  v.  Ihdaney,  has  led  to 
much  confusion,  and  has  been  a  fruitful  source  of  litigation. 
Under  it  doubts  have  been  cast  upon  titles  to  mining  proper- 
ties, and  supposed  rights  reduced  to  uncertainties.  Judging 
by  the  experience  of  the  past,  coupled  with  the  knowledge 
of  the  present  great  activity  in  mining,  to  some  extent  caused, 
perhaps,  by  the  marked  improvements  in  mining  and  the  re- 
duction of  ores,  this  industry  is  comparatively  in  its  infancy 
in  this  state ;  and  if  the  rule  regarding  cross  leads  as  an- 
nounced by  this  court  is  wrong,  it  will  result  in  more  injury 
in  the  future  to  perpetuate  it  than  will  temporarily  be  caused 
by  its  reversal.  It  is  a  matter  of  common  knowledge,  that 
ever  since  the  decision  of  this  court  on  that  question,  its  cor- 
rectness has  been  doubted  by  many  eminent  members  of  the 
bar  of  this  state  familiar  with  mining  law,  and  has  even  been 
the  subject  of  expression  to  that  effect  by  this  court  (^The 
Argonaut  (7.  M,  ^  M.  Co.  v.  Turner,  28  Colo.  400),  in  which 
it  was  said,  in  speaking  of  the  rights  conveyed  by  patent  to 
a  mining  claim,  that  it  conveys  all  lodes  or  veins  having 
their  apexes  within  the  boundaries  of  such  claim,  except, 
perhaps,  cross  lodes.  This  doubt  has  been  generally  enter- 
tained by  those  engaged  in  mining,  so  that  notwithstanding 
the  lengtii  of  time  which  has  elapsed  since  the  rendition  of 
the  first  decision  of  this  court  on  this  question,  it  is  safe  to 
assume  that  it  has  not  been  implicitly  relied  upon  as  a  sound 
exposition  of  the  law  relating  to  cross  leads,  and  that  in  the 
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great  majority  of  instances  parties  have  governed  themselves 
accordingly. 

The  law  construed  in  Branoffan  v.  Dulaney^  is  an  act  of 
congress.  The  doctrine  of  $tare  decisii  is  based  upon  the  as- 
sumption that  the  rules  of  law  to  which  this  doctrine  applies 
have  previously  been  determined  by  a  court  having  final 
jurisdiction  of  the  questions  involved.  For  this  reason, 
where  the  decision  of  a  tribunal  is  subject  to  review  by  one 
having  superior  authority  over  it,  for  that  purpose,  or  the 
qaestion  determined  may  be  passed  upon  by  such  tribu- 
nal in  another  case,  the  doctrine  of  itare  decUis  does  not  ap- 
ply with  full  force  until  the  same  questions  have  been  de- 
termined by  the  court  of  last  resort.  The  construction  of  an 
act  of  congrress  cannot  be  said  to  be  authoritatively  settled 
until  passed  upon  by  the  highest  court  authorized  so  to  do. 
This  is  the  supreme  court  of  the  United  States.  It  has  never 
decided  the  question  regarding  cross  veins  as  presented  in 
the  case  at  bar.  The  decision  of  this  court  on  that  question 
may  be  reviewed  by  that  tribunal;  so  that  although  this 
court  has  given  die  statutes  affecting  cross  lodes  a  construc- 
tion wliich  has  since  been  followed  in  this  state,  nevertheless, 
as  these  same  statutes  are  still  open  to  construction  by  the 
highest  tribunal  of  the  land,  their  meaning  on  the  subject  of 
cross  leads  as  involved  in  this  case  has  not  been  finally  de- 
termined so  as  to  become  ttare  decitU.  In  Arizona,  Cali- 
fornia and  Montana  a  different  construction  regarding  the 
rights  of  cross  lode  claimants  has  been  given  from  that  an- 
nounced by  the  supreme  court  of  this  state.  WatervaU  M.  Co. 
V.  Leach^  88  Pac.  Rep.  418 ;  WUhelm  v.  Silvester^  101  Cal.  858 ; 
Pardee  v.  Murray^  4  Mon.  284. 

Whether  or  not  the  reasons  given  for  this  conclusion  are 
sound,  is  not  material.  Sooner  or  later  this  question  must 
be  determined  by  the  supreme  court  of  the  United  States, 
and  when  it  is,  the  Iaw  thus  settled  must  be  followed  by 
all  the  courts  of  the  states  and  territories  in  which  the  act  in 
question  is  in  force.  For  these  reasons,  we  conclude  that 
fUthongh  this  court  has  passed  upon  the  identical  question 
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regarding  cross  veins  now  iiivolyed,  it  is  not  precluded  from 
again  considering  it,  under  the  doctrine  of  stare  decins^  or 
that  the  law  as  announced  by  this  court  in  previous  cases 
has  become  a  settled  rule  of  property  in  this  state;  and  if 
upon  a  reconsideration  of  such  question  we  conclude  that 
our  previous  decisions  thereon  were  wrong,  we  should  not 
wait  for  a  superior  tribunal  to  so  declare. 

Before  proceeding,  however,  with  a  discussion  of  this 
question,  we  suggest  that  were  it  not  for  the  expression  in 
The  ArffonatU  0.  M.  ^  M.  Co.  v  Turner^  supra^  the  action  of 
the  trial  court,  in  refusing  to  follow  Branagan  v.  Dulaney^ 
would  certainly  be  subject  to  criticism. 

Previous  to  the  act  of  1872  relating  to  mining  claims, 
which  with  a  few  modifications,  has  been  in  force  ever  since 
its  passage,  the  rights  of  a  locator  were  practically  limited  to 
the  vein  upon  which  his  location  was  made.  That  was  the 
thing  granted ;  the  rights  to  surface  ground  only  attached 
for  the  purpose  of  the  convenient  working  of  the  vein  so  lo- 
cated; no  rights  to  any  other  vein,  except  the  one  upon 
which  the  location  was  made,  were  given.  Under  the  law 
then  in  force  the  surface  ground,  with  the  vein  located, 
varied,  controlled  as  it  was,  in  a  great  measure,  by  local 
rules,  or,  in  their  absence,  by  the  judgment  of  the  land  de- 
partment in  each  particular  case,  as  to  the  area  necessary  for 
the  convenient  working  of  the  mine,  so  that,  as  might  be  ex- 
pected, the  patents  issued  under  the  law  prior  to  the  act  of 
1872  embrace  surface  areas  different  and  irregular  in  form. 
By  this  latter  act  a  marked  change  was  effected.  The  sur- 
face area  which  could  be  controlled  by  one  location  was 
definitely  fixed,  and  this  area  being  extensive,  it  was  neces- 
sary that  rights  therein  should  be  definitely  declared.  The 
rights  of  the  locator  to  the  mineral  which  might  exist  under- 
neath such  surface  area  was  no  longer  limited  to  the  one 
vein  upon  which  he  made  his  location.  By  section  2322,  iuproy 
it  is  expressly  provided,  that  from  and  after  the  passage  of 
the  act  of  which  it  forms  a  part,  the  locators  of  all  mining 
claims  theretofore  or  subsequentiy  made  to  which  no  adverse 
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lights  had  attached  on  the  tenth  day  of  May  1872,  upon  com- 
pliance with  the  laws  and  regulations  goveming  their  title, 
shall  have  the  exclusive  right  of  possession  and  enjoyment  of 
the  surface  included  within  the  lines  of  such  locations,  and  of 
all  veins  throughout  their  entire  depth  apexing  inside  of  such 
surface  lines  extended  downward  vertically,  although  such 
veins  might  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  of  the  vertical  side  lines. 
This  section,  standing  alone,  would  seem  to  be  clear,  explicit, 
and  unambiguous.  It  provides  a  test  by  which  the  right  of 
a  locator  to  a  vein  inside  of  the  lines  of  his  location  extended 
downward  vertically  should  be  determined,  namely,  if  the 
top  or  apex  of  a  lode  was  within  the  boundaries  of  his  claim, 
as  above  designated,  then  he  should  be  the  exclusive  owner 
thereof,  provided,  of  course,  that  no  adverse  rights  thereto 
existed  at  the  date  of  his  location. 

It  is  claimed  by  counsel  for  appellant  that  this  section,  by 
implication,  excepts  cross  veins  because  no  extralateral 
rights  are  given  such  veins,  such  rights  being  measured  by 
ihe  end  lines  of  the  claim  extended  in  their  own  direction, 
and  as  cross  veins  would  not  intersect  these  lines,  no  extra- 
lateral  rights  would  attach  to  such  veins.  That  question  is 
not  involved  in  this  case.  Appellant  is  making  no  claim  to 
any  portion  of  the  veins  in  controversy  by  reason  of  extrar 
lateral  rights ;  and  besides,  the  vein  of  the  Victor  Consoli- 
dated is  given  no  such  rights,  because  by  the  judgment  ap- 
pellee is  only  declared  to  be  the  owner  of  that  portion  of  the 
vein  within  the  boundaries  of  its  claims  extended  downward 
vertically.  The  most  that  can  be  said  for  this  section  on 
account  of  its  phraseology  is  that  cross  veins  are  not  given 
extralateral  rights ;  and  yet  we  can  conceive  of  a  location 
where  a  cross  vein  upon  its  strike  may  cross  the  one  upon 
which  the  location  is  made  and  intersect  both  end  lines ;  but 
granting,  for  the  sake  of  the  argument,  that  veins  crossing 
the  one  upon  which  the  location  is  made  have  no  extralat- 
eral rights  (but  upon  that  question  we  express  no  opinion), 
this  would  only  operate  as  a  limitation  as  to  such  rights,  and 
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not  as  to  others  which  would  attach  by  virtue  of  a  location, 
for  naming  limits  of  a  grant  is  not  equivalent  to  saying  that 
nothing  is  granted  which  does  not  extend  to  those  limits. 
Del  Monte  M.  Co,  v.  La%t  Chance  M.  Co.,  171  U.  S.  55.  It  is 
by  virtue  of  section  2336,  particularly,  that  counsel  for  appel- 
lant contend  that  the  portion  of  the  vein  of  the  Victor  Con- 
solidated in  controversy  belongs  to  the  latter,  their  position 
being  that  by  this  section  cross  veins  are  excepted  from  the 
operation  of  section  2322.  It  is  the  section  construed  in  Bran- 
agan  v.  Dulaney.  The  rule  adopted  by  the  court  in  constru- 
ing it  in  that  case  is  an  arbitrary  one  and  never  resorted  to 
except  in  cases  where  the  different  sections  of  an  act  are  in 
conflict,  namely,  ^^as  between  conflicting  sections  in  the  same 
statute,  the  last  in  order  of  arrangement  will  control ; "  and 
applying  this  doctrine,  i-eached  the  conclusion  that  under 
section  2322,  the  locator  of  a  claim  acquired  no  rights  to 
cross  veins  apexing  within  the  limits  of  his  location. 

The  rule  above  announced  is  only  applicable  when  there  is 
an  irreconcilable  conflict  between  the  different  sections  of  the 
same  act  and  no  reasonable  construction  will  harmonize  the 
parts ;  but  as  the  two  sections  under  consideration  do  not 
conflict  in  all  their  terms,  the  real  question  presented  in  con- 
struing them  is,  does  the  latter  qualify  the  former?  It  is 
presumed  that  each  section  is  intended  to  coact  with  every 
other  of  the  act  of  which  it  is  a  part,  and  that  no  one  is  in- 
tended to  antagonize  the  general  purpose  of  the  enactment. 
Sutherland's  Stat.  Constr.  §  160.  It  is  also  a  rule  that 
in  order  to  ascertain  the  legislative  intent  every  section  of  an 
act  is  to  be  construed — that  it  is  to  be  construed  as  a  whole 
(mpra;  Parkinson  v.  State^  74  Am.  Dec.  528),  and  that 
construction  which  renders  the  whole  act  harmonious  and 
gives  effect  to  every  clause  and  part  is  to  be  favored.  28 
Ency.  of  Law,  809 ;  Brooks  v.  Mobile  School  Comr$.j  81  Ala. 
227 ;  People  v.  Bums^  6  Mich.  114 ;  Patterson  v.  Spearmanf 
87  Iowa,  86. 

In  Branagan  v.  DuUmey  it  was  assumed  that  the  *^  space 
of  intersection"  meant  the  intersection  of  the  veins  of  con- 
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flictiug  cross  locations,  and  as  the  mineral  in  this  space  was 
given  to  the  prior  location,  and  none  other,  that,  therefore, 
the  junior  locator  of  a  cross  lead  had  all  the  ore  of  his  vein 
within  the  space  of  intersection  of  the  conflicting  locations, 
save  at  the  space  where  the  veins  intersected.  Section  2336 
does  not  purport  to  provide  for  the  location  of  cross  veins 
over  territory  included  within  a  prior,  valid  and  subsisting 
location.  Its  purpose  appears  to  be  to  fix  the  rights  of  the 
claimants  of  such  veins,  to  settle  what  might  otherwise  be 
conflicting  rights  between  claimants  of  veins  crossing  or  in- 
tersecting each  other,  and  provide  easements  for  the  benefit 
of  the  claimants  of  such  veins  (  Wilhelm  v,  Silve$ter,  $upra)  ; 
and  unless  in  making  such  provision  it  impliedly  gives  t^e 
junior  cross  claimant  the  ore  of  his  vein,  except  at  the  point 
where  it  intersects  the  vein  of  a  senior  location,  the  doctrine 
announced  in  Branagan  v.  Dvlaney  cannot  be  upheld,  so  that 
in  order  to  determine  what  rights  are  conferred  upon  a  junior 
cross  claimant  under  this  section,  the  real  question  is,  what 
is  meant  by  the  "  space  of  intersection  ?  " 

The  words  employed  in  a  statute  are  to  be  construed  with 
reference  to  its  subject-matter  and  the  objects  sought  to  be 
attained  (23  Ency.  Law,  822;  Brewer^ s  Lessee  v.  Blaugher^ 
14  Peters,  178 ;  Sedgwick's  Stat.  Constr.  859),  as  well  as 
the  legislative  purpose  in  enacting  it,  and  its  language  should 
receive  that  construction  which  will  render  it  harmonious 
with  that  purpose,  rather  than  that  which  will  defeat  it. 
Sedgwick's  Stat.  Constr.  319 ;  Taylor  v.  Board  of  Comrs.,  67 
Ind.  883 ;  People  v.  Lacombe,  99  N.  Y.  43.  When  ambigu- 
ous, its  general  intent  as  gathered  from  the  statute,  furnishes 
a  key  by  which  its  ambiguities  may  be  solved,  and  thus  its 
words  given  that  meaning  which  will  harmonize  with  that 
intent.  Sutherland's  Stat.  Constr.  §§  218,  219.  Conditions 
with  reference  to  the  subject-matter  of  the  act,  which  it  is 
apparent  from  its  context  it  was  necessary  to  provide  for, 
may  also  be  considered  in  ascertaining  what  is  meant  by  that 
which  is  apparently  ambiguous.  People  v.  Lacomhe^  supra. 
It  is  evident  from  tiiie  provisions  of  section  2322  that  the  in- 
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tent  of  congress  was  to  give  to  the  locator  of  a  claim  to 
which  no  adverse  rights  had  attached,  every  vein  apexing 
within  the  surface  boundaries  of  his  location,  unless  its  in- 
tent is  negatived  by  section  2386.  The  words  "intersect" 
and  "  cross  "  as  used  in  this  section,  are  not  strictly  synony- 
mous, and  in  using  both,  it  must  be  presumed  intended  to 
provide  for  different  conditions.  Veins  might  intersect, 
either  on  their  strike  or  dip,  and  not  cross ;  in  that  events  it 
was  necessary  to  provide  which  location  should  have  the  ore 
at  the  space  of  intersection,  and  it  was  declared  that  the 
prior  location  should  have  the  ore  within  that  space.  In. 
case  they  crossed,  then  a  further  provision  was  necessary, 
and  it  was  provided  that  the  junior  location  should  have  the 
right  of  way  through  the  space  of  intersection  for  the  con- 
venient working  of  his  mine.  From  a  casual  reading  of  this 
section,  it  might  be  inferred  that  the  "  space  of  intersection  " 
meant  the  intersection  of  the  veins,  but  that  does  not  neces- 
sarily follow,  when  its  meaning,  as  ascertained  by  one  or 
more  of  the  canons  of  construction  which  may  be  iavoked,  is 
ambiguous,  or  different  conditions  exist  which  would  control 
its  import,  or  if  by  giving  it  that  limitation,  the  section  in 
which  it  occurs  conflicts  with  other  portions  of  the  act.  Pre- 
vious to  May  10,  1872,  as  before  noticed,  no  rights  attached 
to  any  vein  except  the  one  upon  which  the  location  was 
made.  All  rights  which  had  attached  previous  to  that  date 
were  in  no  manner  disturbed.  Section  2322,  mpra^  and  2344, 
supra.  In  case  of  conflicting  cross  locations  made  prior  to 
that  date,  each  locator  would  hold  the  vein  located  upon  up 
to  the  point  where  they  intersected  on  their  strike.  It  was 
necessary  to  settle  which  should  have  the  ore  within  the 
space  of  intersection  of  such  veins,  and  if  they  crossed,  what 
further  rights  the  junior  locator  should  have.  This  was 
done.  In  such  case  intersection  would  clearly  mean  the  in- 
tersection of  the  veins.  In  case  of  locations  made  under  the 
act  of  1872,  or  prior  to  that  date,  which  were  substantially 
parallel,  the  respective  veins  in  each  might  either  intersect 
or  cross  upon  their  dip,  in  which  event  it  would  be  necessary 
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to  provide  which  should  be  entitled  to  the  ore  within  the 
space  of  vein  intersection ;  and  here  again  the  meaning  of 
"  space  of  intersection,"  or  the  subject  to  which  it  refers,  is 
the  intersection  of  the  veins.  Again,  under  the  conditions 
last  noticed,  the  veins  might  unite,  and  to  provide  for  this 
contingency,  it  was  declared  that  the  prior  location  should 
take  the  vein  below  the  point  of  union,  including  all  the 
"  space  of  intersection,"  which  in  that  instance  also  refers  to 
the  intersection  of  the  veins. 

It  may  be  urged  that  the  construction  thud  far  of  this  sec- 
tion is  in  conflict  with  section  2322,  for  the  reason  that  under 
the  latter  the  ownership  of  the  space  of  intersection  would 
depend  upon  which  vein  filled  that  space.  Granted  that  this 
may  be  true,  then  we  must  invoke  the  rule  that  an  act  must  be 
constmed  as  a  whole,  and  if  the  construction  of  section  2336 
so  far  given  modifies  section  2322,  it  is  not  violating  any  rule 
applicable  to  the  construction  of  different  sections  of  the  same 
act,  which  apparently  conflict.  This  construction,  however, 
does  not  cause  any  conflict  between  the  two  sections.  The 
former  gives  to  the  locator  the  veins  to  which  liis  rights  at- 
tach throughout  their  entire  depth,  and  if  upon  their  strike, 
limiting  the  latter  to  rights  which  vested  prior  to  the  10th 
day  of  May,  1872,  or  in  descending  into  the  earth  a  body  of 
ore  bounded  by  the  foot  and  hanging  walls  of  his  veins,  ex- 
tended in  their  general  course,  has  been  intruded,  from  an- 
other source,  or  if  in  descending  they  unite  with  other  veins, 
these  are  not  reasons  why  he  should  not  be  the  owner  of  such 
spaces  of  intersection,  or  enlargements  of  his  veins,  caused 
by  intersecting  or  uniting  with  others,  but,  on  the  contrary, 
according  to  the  terms  of  section  2322,  he  should  be,  pro- 
vided, of  course,  that  his  title  is  prior  to  that  of  the  location  of 
the  veins  intersecting  or  uniting  with  his ;  so  that  the  construc- 
tion of  these  sections,  under  the  conditions  noted,  render  them 
harmonious,  and  section  2336  simply  recognizes  that  in  con- 
flicts in  such  cases  priorty  of  title  should  govern,  ^  test  which 
is  clearly  in  harmony  with  section  2322,  and  limits  the  provi- 
sions of  section  2336  thus  far  to  easements  only. 
Vol.  xxvn— 2 
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It  may  also  be  said  that  an  easement  would  exist  in  favor 
of  a  junior  claimant  to  follow  his  vein  through  the  space  of 
intersection  caused  by -veins  crossing  upon  their  dip,  because 
by  section  2322  the  locator  is  entitled  to  follow  a  vein  in  its 
course  into  the  earth  outside  the  vertical  side  lines  of  his  loca- 
tion. This  may  be  true,  but  as  to  veins  crossing  on  their  strike, 
no  such  right  is  impliedly  given  by  that  section,  and  as  we 
have  endeavored  to  demonstrate,  such  a  right  was  necessaiy 
under  conditions  above  noted.  In  case  of  locations  made  sub- 
sequent to  the  act  of  1872  which  cross  each  other,  or  those 
made  under  that  act  which  likewise  conflicted  with  locations 
made  prior  to  the  date  it  took  effect,  it  was  also  necessary  to 
provide  for  possible  conditions,  namely,  the  respective  rights 
of  the  claimants  of  such  locations,  within  the  conflict  of  their 
claims,  and  particularly  for  a  light  of  way  for  the  junior  claim- 
ant ;  and  the  vital  question  now  to  determine,  is,  what  is  meant 
by  the  space  of  intersection  in  such  cases  as  employed  in  sec- 
tion 2336,  and  which  party  would  own  the  ore  of  the  vein  of 
the  junior  location  within  that  space.  We  again  reiterate  that 
the  clear  intent  of  section  2322  was  to  give  the  locator  of  a 
claim  to  which  no  adverse  rights  were  in  existence  at  the  date 
of  his  location,  all  veins  apexing  within  its  surface  boundaries. 
That  eminent  jurist,  Mr.  Justice  Brewer,  with  his  extended 
experience  in  mining  litigation,  certainly  spoke  advisedly, 
in  Del  Monte  M.  Co.  v.  Last  Chance  M.  Co.,  supra  (although 
the  precise  question  now  being  considered  was  not  there  pre- 
sented), when  he  said,  in  speaking  of  the  rights  of  a  locator 
under  the  provisions  of  this  section :  "  Every  vein  whose 
apex  is  within  the  vertical  limits  of  his  surface  Imes,  passed 
to  him  by  virtue  of  his  locution.  He  is  not  limited  to  only 
those  which  extend  from  one  end  line  to  another,  or  from  one 
side  line  to  another,  or  from  one  line  of  any  kind  to  another; 
but  he  is  entitled  to  every  vein  whose  top  or  apex  lies  within 
his  surface  lines."  To  the  same  effect  is  the  language  em- 
ployed in  101  Cal.  supra.  By  that  section,  he  has  been  given 
title  to  all  such  veins.  Such  being  the  case,  was  it  intended 
by  section  2336  to  modify  that  grant,  or  vest  title  in  a  cross 
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claimant  to  any  part  of  a  vein  apexing  within  the  boundaries 
of  a  prior,  vsdid  location,  and  especially,  what  rights  were 
intended  to  be  granted  or  fixed  onder  the  conditions  now 
being  considered? 

It  provides  that  in  such  cases  priority  of  title  shall  be  the 
test  by  which  the  ownership  of  the  ore  at  the  space  of  inter- 
section shall  be  determined.  That  is  in  accord  with  the 
tights  conferred  by  section  2322.  So  stating,  however,  is  not 
equivalent  to  a  grant.  That  language  does  not  import  that 
an  exception  is  carved  out  of  an  estate  which  has  already 
passed.  Under  the  facts  now  in  mind,  the  senior  locator,  by 
virtue  of  section  2322,  would  own  the  ore  of  the  junior  cross 
vein  within  the  boundaries  of  his  location,  and  before  that 
right  could  be  divested  under  section  2336,  it  must  appear  from 
the  wording  of  the  latter  that  such  right  is  thereby  expressly 
excepted.  That  the  language  of  this  section  is  not  suscept- 
ible of  the  construction  that  creates  such  an  exception,  it 
seems  to  us  is  clear,  when  we  bear  in  mind  that  which  we 
have  already  stated — ^that  it  does  not  pretend  to  deal  with 
the  location  of  cross  veins  over  senior  valid  locations,  but 
the  purpose  of  which  was  to  provide  for  easements  and  settle 
rights  which  otherwise  might  be  doubtful  or  the  subject  of 
controversy,  without  some  further  declarations  than  those 
contained  in  section  2322 ;  and  so  we  conclude  that  to  render 
the  two  sections  harmonious,  the  space  of  intersection  as 
used  in  section  2336,  when  applied  to  the  facts  now  being  con- 
sidered, means  the  intersection  of  the  claims.  Barringer  & 
Adams,  Law  of  Mines  and  Mining,  472,  473. 

Under  section  2322  no  rights  were  given  the  owner  of  a  loca- 
tion crossing  a  prior  one  to  invade  tiie  latter  for  any  purpose 
in  following  his  vein  upon  its  strike.  This  was  an  important 
matter;  without  such  right  a  portion  of  Ms  claim  might  be 
rendered  valueless,  but  if  the  expression,  '^  space  of  intersec- 
tion," is  limited  to  the  intersection  of  veins  as  the  space 
through  which  he  should  have  a  right  of  way  for  the  con- 
venient working  of  his  mine,  it  would  be  of  no  avail,  for  he 
vould  have  no  right  under  which  he  could  reach  that  ease- 
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ment ;  and  so  again,  in  order  to  recognize  one  which  would 
be  of  any  value  to  the  junior  cross  claimant,  the  space  of  in- 
tersection must  also  mean  the  intersection  of  the  claims. 
Morrison's  Mining  Rights  (9th  ed.),  115.  The  learned  author 
of  the  work  just  cited,  in  treating  the  subject  of  title  to  ore 
included  in  the  space  of  intersection  as  between  conflicting 
cross  locations,  under  section  2336,  gives  the  following  cogent 
reasons  why,  in  his  opinion,  as  between  such  locations,  the 
owner  of  the  junior  has  a  right  of  way  through  the  senior, 
but  no  right  to  the  ore  of  the  claim  which  he  crosses  : 

"  It  was  within  the  power  of  congress,  by  a  subsequent 
clause,  to  have  made  the  crossing  lode  an  exception  carved 
out  of  the  general  grant  of  the  words  of  the  previous  section, 
but  has  it  attempted  so  to  do  ?  The  only  grant  of  section  2336 
is  the  right  of  way,  which  of  itself  implies  that  it  is  not  a  grant 
of  the  vein,  but  of  an  easement,  to  which  the  estate  of  the 
prior  location  is  made  servient." 

"To  give  any  part  of  the  space  of  intersection  to  the 
holder  of  the  later  location  would  be  to  take  from  the  older 
location  something  already  granted  to  it.  To  create  an  ex- 
ception out  of  his  grant  as  he  originally  takes  it,  under  act 
of  Congress,  would  require  in  the  wording  of  the  act  expres- 
sions as  strong  as  are  required  to  create  an  exception  in  a 
deed.  An  exception  is  equivalent  to  the  reconveyance  of 
land  already  conveyed.  A  right  of  way  is  not  an  exception, 
but  a  reservation,  which  may  be  inferred  from  any  wording 
indicating  an  intention  to  create  an  easement.  It  takes 
nothing  from  the  body  of  the  grant  of  the  first  locator,  but 
compels  the  fii'st  locator  to  use  or  hold  his  grant  or  claim 
subject  to  a  right  or  privilege  to  the  junior  or  overlapping 
claimant  of  reaching  the  other  end  of  his  claim  by  passage 
through  the  senior  location." 

Under  the  conclusion  reached  in  Arizona,  California  and 
Montana,  in  the  cases  above  cited,  the  ore  within  the  space 
of  overlapping  claims  would  belong  to  the  owner  of  the 
senior  location.  In  the  Arizona  case,  that  conclusion  was 
reached  upon  the  ground  that  the  expression,  "  space  of  in- 
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teisection  "  meant  intersection  of  the  veins ;  that  they  might 
so  intersect  upon  either  their  strike  or  dip ;  but  as  to  the 
former,  it  was  limited  to  locations  made  prior  to  the  10th 
day  of  May,  1872.  The  learned  judge  who  wrote  the  opinion 
in  that  case,  appears  to  have  given  it  careful  consideration, 
but  in  seeking  to  harmonize  the  two  sections  it  seems  to  us 
fell  into  the  error  of  (1)  holding  that  the  space  of  intersec- 
tion meant  intersection  of  veins  only ;  (2)  imposed  a  limit 
upon  the  provisions  of  the  section  when  he  announced  that 
it  only  applied  to  the  intersection  of  veins  upon  their  strike, 
under  locations  made  prior  to  May  10,  1872,  which  is  not 
warranted,  either  expressly  or  by  implication  ;  and  (3)  by  so 
doing  necessarily  deprived  a  junior  location,  made  under  the 
act  of  1872,  of  the  right  of  way  across  a  senior  location,  if 
the  former  crossed  the  latter.  In  the  California  case,  the 
eminent  jurist,  who  wrote  the  opinion,  seems  to  have  enter* 
tained  similar  views  regarding  the  application  of  this  section 
to  rights  which  vested  prior  to  May  10,  1872,  but  except  as 
to  those  rights,  inclined  to  the  conclusion  that  this  section 
only  referred  to  the  intersection  of  veins  upon  their  dip, 
which  would  also  result  in  depriving  a  junior  cross  claimant 
of  a  most  important  right.  We  tiiink  that  Chief  Justice 
Beatty,  who  concurred  in  the  opinion  in  that  case,  more 
nearly  announced  the  true  doctrine  when  he  said : 

*'  I  think,  however,  that  too  raudh  is  conceded,  both  in  the 
opinion  of  the  court  and  in  the  argument  of  counsel  for  re- 
spondent, in  assuming  that  the  provisions  of  section  2336  can- 
not be  applied  to  locations  made  since  the  passage  of  the 
mining  law  of  1872  on  veins  which  intersect  upon  their  strike, 
without  bringing  it  in  conflict  with  the  plain  terms  of  sec- 
tion 2322.  This  wholly  unwarranted  assumption  has  been 
the  source  of  all  the  trouble  and  difficulty  which  the  land 
office  and  some  of  the  state  courts  have  encountered  in  their 
attempts  to  construe  provisions  of  a  statute  which  are  in  per- 
fect harmony,  but  which  have  been  erroneously  supposed  to 
be  inconsistent." 

The  opinion  in  the  Montana  case  is  not  altogether  clear, 
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but  seems  to  limit  the  space  of  intersection  as  applied  to  the 
&cts  there  presented,  to  the  intersection  of  the  coniBicting 
claims,  but  does  not  enter  into  a  discussion  of  the  subject ; 
so  that  although  we  agree  with  the  conclusion  reached  in 
each  of  those  cases,  we  cannot  accept  the  limitations  imposed 
upon  the  provisions  of  this  section,  or  indorse  the  reasons 
advanced  by  the  learned  writers  of  the  opinions  in  the  Ari- 
zona and  Oalifomia  cases. 

Our  conclusion  is,  that  the  provisions  of  section  2SS6  apply 
to  locations  made  under  the  act  of  1872  as  well  as  before, 
refer  to  the  intersection  or  crossing  of  veins  either  upon 
their  strike  or  dip ;  that  the  space  of  intersection,  in  detei^ 
mining  the  ownership  of  ore  within  such  space,  means  either 
intersection  of  veins  or  conflicting  claims,  according  to  the 
facts  in  each  particular  case,  and  grants  a  right  of  way  to 
the  junior  claimant  for  the  convenient  working  of  his  mine 
through  such  space  upon  the  veins  (underneath  the  surface) 
which  he  owns  or  controls  outside  of  that  space.  This  con- 
struction renders  the  two  sections  entirely  harmonious,  gives 
effect  to  every  clause  and  part  of  each,  and  in  so  far  as  sec- 
tion 2336  regulates  or  in  any  manner  provides  for  rights  as 
between  conflicting  claims,  it  applies  only  to  intersections 
consistent  with  all  the  provisions  of  section  2322. 

As  we  understand  the  rulings  of  the  land  department  in 
issuing  patent  for  conflicting  mining  claims,  there  is  always 
excepted  from  the  surface  of  the  junior  that  portion  conflict- 
ing with  the  senior,  as  well  as  all  veins  apexing  within  such 
conflict.  This  practice  is  in  accord  with  our  views,  and,  al- 
though such  a  construction  would  not  be  controlling,  the  in- 
terpretation put  upon  the  act  by  those  whose  duty  it  has 
been  to  construe,  execute,  and  apply  it,  is  entitled  to  much 
weight.  28  Ency.  Law,  389 ;  Froii  v.  Pfeiffer,  26  Colo.  338 ; 
People  V.  Le  Fevre,  21  Colo.  218. 

The  receiver's  receipt,  as  well  as  the  patent  issued  appel- 
lant, excepted  therefrom  all  veins  apexing  within  the  conflict 
between  its  claim,  the  Victor  Consolidated,  and  those  of  ap- 
pellee.   The  patents  to  the  latter  granted  all  such  veins,  and 
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thus  all  rights  attaching  by  yirtae  of  priority  of  location 
have  been  preserved  to  appellee.  The  location  of  the  Vic- 
tor Consolidated  was  junior  to  that  of  the  claims  of  appellee, 
and  from  this  fact,  and  the  views  expressed,  it  follows  that 
appellant  cannot  complain  of  the  judgment  of  the  lower  court 
in  so  far  as  it  awards  to  appellee  the  vein  of  the  Victor  Con- 
solidated, and  all  veins  apexing  within  the  boundaries  of  the 
claims  of  the  latter,  and  awarded  damages  for  the  removal  of 
ore.  These  views  are  in  conflict  with  the  case  of  Branagan 
V.  Dulaney^  and  that  case,  as,  also  those  of  this  court  follow- 
ing it,  in  so  far  as  they  conflict  with  the  doctrine  now  an- 
nounced regardiug  conflicting  cross  claims,  are  overruled. 
The  language  of  the  judgment  of  the  lower  court  regarding 
the  rights  of  appellant  in  the  conflicting  territory,  is  very  ex- 
plicit, but  only  extends  to  acts  of  trespass,  and  does  not  pro- 
hibit those  which  it  may  exercise  therein  by  virtue  of  its 
ownership  of  the  Victor  Consolidated  claim. 

The  determination  of  the  second  question  presented  in- 
volves a  construction  of  section  2323,  $upra.  The  contention 
of  counsel  for  appellant  is  that  in  all  patents  for  lode  claims, 
blind  leads  are  excepted,  and  that  the  patentee  takes  no  title 
thereto  by  virtue  of  patent.  In  answer  to  this,  we  have  only  to 
advance  one  step  further  in  the  construction  of  section  2323, 
and  call  attention  to  the  fact  that  the  test  there  applied  by 
which  the  ownership  of  veins  embraced  in  a  valid,  subsisting 
location  is  determined,  is,  that  they  apex  within  the  bound- 
aries of  his  claim  extended  downward  vertically,  without  re- 
gard to  where  such  apexes  may  be  with  reference  to  the 
surface ;  so  that  again  the  question  presented  is,  does  sec- 
tion 2323  conflict  with,  or  in  any  manner  modify,  the  provis- 
ions of  section  2322,  and  in  construing  them  the  same  rules 
must  be  observed  relative  to  the  construction  of  an  act  contain- 
ing different  sections  that  have  already  been  invoked.  The 
former  provides  what  rights  may  be  acquired  to  blind  veins 
discovered  in  a  tunnel  run  for  the  development  of  the  vein, 
or  for  the  discoveiy  of  mines,  but  upon  what  ground  may 
Buch  tunnel  be  run,  or  within  what  teiritory  must  the  blind 
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leads  discovered  therein  be  located,  in  order  to  give  the  dis- 
coverer any  rights  thereto?  A  valid  location  of  a  mining 
claim,  so  long  as  it  is  in  full  force  and  effect,  operates  as  a 
bar  to  a  second  of  the  premises  so  claimed.  BeVc  v.  Meagher ^ 
104  U.  S.  279;  Gwillim  v.  DanneUan,  116  U.  S.  45;  Del 
Monte  M.  Co.  v.  Last  Chance  M.  Co.,  171  U.  S.  65.  The 
only  exception  is  that  a  given  location  leaves  open  to  others 
such  rights  therein  as  do  not  attach  by  virtue  of  such  loca- 
tion; in  other  words,  that  a  location  only  carries  with  it 
such  rights  as  it  is  entitled  to  under  the  law  by  virtue  of 
which  it  is  made,  and  that  rights  not  attaching  are  reserved 
to  others.  It  is  upon  this  ground  that  appellant  contends 
that  its  right  to  the  blind  leads  in  question  attach ;  that  is, 
that  under  section  2323,  these  veins  are  impliedly  excepted 
from  the  locations  and  patents  of  appellee's  claims.  If  such 
a  conclusion  can  be  deduced  from  the  sections  under  consid- 
eration, they  are  hopelessly  in  conflict,  for,  first  there  is 
granted  all  veins,  the  ownership  of  which  is  determined  in 
the  manner  we  have  designated,  including  blind,  and  then 
immediately  following  the  grant  to  the  latter  is  withdrawn. 
A  location  can  take  no  rights  which  conflict  with  a  prior, 
valid  one,  so  long  as  it  is  kept  alive.  The  law  contemplates, 
and  the  authorities  recogpiize,  that  the  very  life  of  a  mineral 
location  depends  upon  the  fact  that  it  is  made  upon  unap- 
propriated mineral  domain,  and  with  the  one  exception  already 
noticed,  this  requirement  extends  to  the  entire  location,  that 
is,  it  cannot  embiuce  any  ground,  nor  can  it  initiate  any 
rights  within  the  boundaries  of  a  prior,  valid,  subsisting  lo- 
cation, except  those  reserved  from  the  latter.  This  rule  ex- 
tends to  all  classes  of  mineral  locations;  in  other  words, 
priority  determines  the  rights  between  conflicting  locations. 
The  tunnel  of  appellant  was  commenced  upon  ground  open 
to  location,  but  at  the  time  it  was  located  and  work  thereon 
commenced,  the  ground  embraced  within  the  claims  of  appellee 
had  already  been  located  and  claimed  as  lode  claims,  so  that 
the  rights  of  appellee  to  the  ground  within  the  boundaries  of 
its  claims,  and  the  leads  in  question,  had  attached  before  ap- 
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pellaDt  attempted  to  initiate  any  title  thereto,  and  therefore, 
none  attached  by  virtue  of  the  location  of,  or  work  upon,  its 
tunnel  site,  unless  it  appears  that  by  virtue  of  section  2323 
a  tunnel  for  the  discovery  of  blind  leads  may  be  projected 
across  and  extended  into  prior,  valid,  subsisting  locations, 
and  title  to  the  blind  leads  discovered  within  the  boundaries 
of  such  claims  thus  be  secured.  It  provides  how  inchoate 
rights  to  blind  veins  may  be  initiated ;  how  they  may  become 
absolute ;  but  nowhere  does  it  in  terms,  either  expressly  or 
impliedly,  declare  that  for  these  purposes  it  may  be  projected 
into  or  across  prior,  valid,  locations.  To  give  it  the  inter- 
pretation that  it  does  is  to  inject  a  meaning  of  which  it  is 
not  susceptible,  renders  it  irreconcilable  with  the  provisions 
of  the  section  preceding,  and  overthrows  the  doctrine  of 
priority — the  foundation  upon  which  mining  rights  rest.  It 
does  not  provide  that  under  a  location  for  tunnel  site  pur- 
poses a  right  is  granted  to  search  for  minerals  in  lands  be- 
longing to  another,  or  that  thereby  a  location  for  such  pur- 
poses can  be  carved  out  of  appropriated  public  domain,  while 
limiting  it  to  locations  for  tunnel  site  purposes  to  ground 
not  previously  appropriated  renders  it  harmonious  with  sec- 
tion 2322.  That  the  latter  was  the  clear  meaning  and  intent 
of  congress  in  passing  the  act,  of  which  these  two  sections  form 
a  part,  is  apparent  from  the  further  reading  of  section  2323, 
which  in  terms  provides  that  locations  on  the  line  of  the 
tunnel  contemplated  by  this  section,  of  veins  not  appearing 
on  the  surface  made  by  others  after  the  commencement  of 
work  thereon,  and  while  it  is  being  prosecuted  with  reason- 
able diligence,  shall  be  invalid,  a  clear  recognition  of  the 
controlling  principle  of  priority.  Counsel  for  appellant  as- 
sert that  the  Enterprise  M.  Co.  v.  Rico- Aspen  M.  Co.^  167  U. 
S.  108,  and  Mlet  v.  Campbell,  18  Colo.  510,  affirmed  in  167 
U.  S.  116,  are  authority  for  their  propositions,  that  blind 
leads  are  excepted  from  all  locations  and  patents ;  that  no 
rights  to  such  leads  attach  until  discovered ;  that  a  tunnel 
site  may  be  projected  across  and  its  tunnel  extended  under- 
neath previous  valid,  subsisting  locations,  and  title  to  blind 
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leads  discovered  in  such  tunnel  within  the  boundaries  of 
such  claims  not  known  to  exist  previous  to  the  commence- 
ment of  work  thereon,  may  be  thus  acquired  by  the  owner 
of  such  tunnel.  Neither  of  such  cases  so  hold,  and  while 
they  cannot  be  said  to  be  directly  in  point,  because  the  facts 
in  the  case  at  bar  and  those  are  entirely  different,  yet  by 
analogy  the  principle  upon  which  the  right  to  blind  leads 
discovered  and  located  under  the  section  of  the  statute  rela- 
tive to  tunnel  sites  which  was  applied  in  those  cases,  is  the 
same  as  that  upon  which  we  base  our  decision  here,  viz, 
priority  of  location,  for  in  each  of  those  cases  the  tunnel  site 
was  located  prior  to  the  date  of  the  location  of  the  lode 
claims  within  territory  embraced  within  the  tunnel  site  loca- 
tion, and  within  the  boundaries  of  which  the  blind  leads  were 
discovered  and  located,  which  were  the  subject  of  contro- 
versy. It  was  upon  this  ground,  as  we  read  and  understand 
the  opinions  in  these  cases,  in  connection  with  the  facts,  that 
the  inchoate  rights  of  the  tunnel  claimants  to  such  leads  were 
predicated  and  by  virtue  of  which,  when  discovered  on  the 
line  of  the  tunnel,  they  become  absolute.  On  the  subject 
under  consideration,  one  further  question  needs  to  be  de- 
termined, namely :  Has  appellant  a  right  of  way  for  its  tun- 
nel through  the  territory  of  appellee?  It  is  contended  by 
counsel  for  appellant  that,  under  section  2338,  Rev.  Stat.  U.  S. 
and  section  3141,  Mills*  Ann.  Stats.,  it  is  entitled  to  such 
right.  The  first  of  these  sections  provides  that  in  the  absence 
of  necessary  legislation  by  congress,  the  legislature  of  a  state 
may  provide  rules  for  working  mines  involving  easements, 
drainage,  and  other  necessary  means  to  their  complete  de- 
velopment, and  that  these  conditions  shall  be  fuUy  expressed 
in  the  patent.  The  section  of  Mills'  Ann.  Stats,  referred  to 
provides  that  a  tunnel  claim,  located  in  accordance  with  its 
provisions,  shall  have  the  right  of  way  through  lodes  which 
may  lie  in  its  course ;  but  it  will  be  observed  that  this  section 
only  refers  to  tunnels  located  for  the  purpose  of  discovery, 
and  if  any  of  its  provisions  are  still  in  force,  which  appears 
to  be  doubted  in  HUet  v.  Campbell^  mpra^  they  can  have  no 
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application  to  the  case  at  bar,  because  the  section  of  the  Re* 
vised  Statutes  only  provides  for  easements,  for  the  develop- 
ment of  mines ;  and  the  section  of  Mills'  Ann.  Stats,  relied 
upon  does  not  attempt  to  confer  any  such  rights,  but  is  lim- 
ited to  the  one  purpose  of  discovery.  In  this  respect  it  has 
been  clearly  superseded  by  the  act  of  congpress,  so  that  if 
appellant  is  entitled  to  the  right  claimed,  it  must  attach  by 
virtue  of  some  provision  of  this  act. 

Mining  rights  are  statutory,  but  not  purely  so.  They  re- 
late to  real  estate,  and  such  rights  as  are  not  defined  or 
limited  by  statute  are  still  controlled  by  the  rules  of  the 
common  law.  Such  rights  as  are  conferred  by  a  valid,  prior 
location,  so  long  as  it  remains  in  full  force  and  effect,  are 
preserved  from  invasion  and  cannot  be  infringed  upon  or 
impaired  by  subsequent  locations  (Lindley  on  Mines,  §  S68), 
and  are  as  fully  protected  under  the  rules  of  the  com- 
mon law  as  any  other  classes  of  real  estate.  Under  the  stat- 
utes the  subsequent  locator  has  no  right  to  penetrate  a  senior 
valid,  subsisting  location  underneath  its  surface  boundaries 
extended  downward  vertically,  except  for  the  purposes  speci- 
fied in  the  mining  laws.  We  will  not  undertake  to  specify 
what  these  exceptions  may  be,  but  so  far  as  they  are  not 
fixed  by  statute,  the  possession  and  enjoyment  of  the  ground 
underneath  the  surface  of  a  valid,  subsisting  location  cannot 
be  invaded.  These  exceptions  do  not  include  a  right  to 
drive  a  tunnel  through  such  a  location  for  the  purposes  of 
discovery. 

We  are  not  aware  that  the  precise  questions  presented  for 
our  determination,  which  we  have  designated  as  proposition 
second  in  the  former  part  of  this  opinion,  have  ever  been 
passed  upon  by  an  appellate  court.  In  the  case  of  Stratton 
V,  Qold  Sovereign  M.  ^  T.  Co.^  reported  in  1  Mills's  Legal 
Adviser,  850,  in  which  case  complainant  bi*ought  an  action 
to  restrain  defendants  from  extending  a  tunnel  through  the 
claim  of  the  former,  which  had  been  located  prior  to  the  date 
of  the  tunnel  site,  the  defendants  answered  that  they  were 
driving  such  tunnel  for  the  avowed  purpose  of  discovering 
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and  claiming  blind  veins  within  the  territory  of  complainant's 
claims.  Complainant  applied  to  Judge  Hallett  for  a  tempo- 
rary injunction,  which  he  granted,  and  in  the  course  of  his 
opinion,  said : 

"Chapter  6  of  the  Revised  Statutes  provides  for  three 
kinds  of  locations  on  the  public  mineral  lands,  which,  in  com- 
mon speech,  are  called  "  lode  locations,"  *'  tunnel  locations  " 
and  "  placer  locations."  When  a  location  has  been  properly 
made  in  either  class,  and  so  long  as  it  shall  be  fully  main- 
tained by  use  and  enjoyment,  or  by  patent,  the  territory  em- 
braced in  such  location  is  not  subject  to  adverse  location  fay 
a  claimant  of  the  same  class  or  any  other  class.  The  reason 
is  that  the  territory  covered  by  such  location  has  been  sev- 
ered from  the  public  domain  and  has  become  private  property 
which  is  no  longer  open  to  a  new  appropriation." 

Our  construction  of  section  2323  is  that  a  tunnel  site  can 
only  embrace  unappropriated  public  domain,  and  that  under 
it  no  rights  are  conferred  to  extend  a  tunnel  through  previous 
valid,  subsisting  locations.  From  the  record  before  us,  ap- 
pellant had  no  right  to  invade  the  premises  of  appellee, 
through  its  tunnel,  and  in  the  absence  of  any  proof  to  the 
contrary,  the  presumption  attaches  that  all  veins  discovered 
in  that  part  of  its  tunnel  under  appellee's  claims  belong  to 
the  latter  (  Wakeman  v.  Norton^  24  Colo.  192),  and  the  judg- 
ment of  the  court,  that  appellee  was  the  owner  of  these  veins 
and  enjoining  appellant  from  further  extending  its  tunnel 
into,  or  using  that  portion  of  it  under  the  claims  of  appellee, 
is  correct. 

The  final  question  passed  upon  by  the  trial  court,  under 
the  stipulation,  relates  to  the  offer  of  appellant  to  prove  that 
at  the  time  of  the  location  of  its  Ithica  tunnel  site,  no  ore 
had  been  discovered  in  the  Monarch  and  Mammoth  PearL 
This  offer  was  denied.  At  the  time  the  tunnel  site  was  lo- 
cated and  work  commenced  thereon,  receiver's  receipts  had 
been  obtained  for  these  claims,  upon  which  patents  subse- 
quently issued.  These  evidences  of  title  took  effect  by  re- 
lation as  of  date  of  the  location  of  the  respective  claims. 
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Lindley  on  Mines,  §  783.  As  against  a  collateral  attack,  the 
action  of  the  land  department  in  issuing  such  patents  conclu- 
sively settled  that  all  steps  necessary  to  constitute  a  valid  lo- 
cation of  these  mining  claims  had  been  taken,  which  included 
the  discovery  of  mineral.  This  question  has  been  so  fre- 
quently decided  that  we  do  not  deem  it  necessary  to  discuss  it. 
Lindley  on  Mines,  §  777 ;  Davis's  Admr.  v.  Weibold,  139  U.  S. 
507 ;  Peire  v.  WelUy  6  Colo.  406 ;  Jiutice  M.  Co.  v.  Lee,  21  Colo. 
260 ;  Smelting  Co.  v.  Kemp,  104  U.  S.  636 ;  Steele  v.  Smelting 
Co.y  106  U.  S.  447.  It  is  contended  on  behalf  of  appellant  that 
this  principle  is  not  applicable  as  between  tunnel  site  and  lode 
locations,  because  its  rights  were  not  involved  in  the  patent 
proceedings.  As  to  inchoate  rights  which  attach  to  a  tunnel 
location,  tiiis  may  be  true,  but  it  had  none  unless  it  success- 
fully attacked  the  title  of  appellee  in  apt  time,  for  the  location 
of  appellee's  claims  was  prior  to  the  location  of  the  tunnel 
site.  At  the  time  of  that  location,  receiver's  receipt  had 
issued  upon  the  Mammoth  Pearl  and  Monarch.  We  cannot 
understand  how,  upon  any  possible  theory,  the  rule  an- 
nounced is  not  applicable  as  between  a  tunnel  site  location 
over  a  prior  lode  location  upon  which  a  patent  has  already 
issned.  So  long  as  the  title  to  the  claims  of  appellee  was 
only  evidenced  by  receiver's  receipt,  it  was  still  subject  to 
an  attack  in  a  way ;  but  when  patent  finally  issued  upon 
these  claims,  it  conclusively  settled,  as  against  the  junior  lo- 
cation of  appellant's  tunnel  site,  that  all  steps  necessary  to 
constitute  a  valid  location  of  appellee's  claims  had  been 
taken. 

Errors  are  assigned  upon  the  action  of  the  court  below  in 
denying  appellant's  petition  to  remove  the  cause  to  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Colorado. 
No  argument  is  made  on  this  assignment,  and  we  therefore 
decline  to  consider  or  pass  upon  it. 

A  further  error  assigned  and  argued  by  appellant  is  that 
the  court  erred  in  overruling  its  motion  for  leave  to  develop 
the  blind  veins  in  its  tunnel  within  the  lines  of  appellee's 
claims  for  the  purpose  of  establishing  their  character.    Its 
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acts  in  attemptmg  to  initiate  title  to  these  veins  was  a  tres- 
pass which  it  was  not  entitled  to  continue  under  any  leaye  of 
court. 

This  disposes  of  all  the  questions  aigued,  and,  finding  no 
error  in  the  record,  the  judgment  of  the  district  court  is 
affirmed. 

Affsrmtd. 


[Ke.  8888.] 
DeLonq  et  Aii.  v.  PATTBnsoN,  Rbgbiveb  of  the  C!oi> 

OBADO   SeCUBITIBS  COMPANY. 

1.  Appbllatb  Pbactigs— Judgment  must  bb  Basbd  on  Bboobd. 

In  an  appellate  court  a  cause  must  be  determined  upon  the  record 
brought  up  for  review,  and  the  court  should  not  base  its  decision, 
in  whole  or  in  part,  upon  facts  which,  if  they  exist  at  all,  are  out- 
side the  record. 

2.  Appellate  Pbacticb— Modifying  Judgment— Tendeb, 

It  was  error  for  the  court  of  appeals  to  modify  a  judgment  of  the  lower 
court  so  as  "to  require  the  plaintiffs  to  deposit  in  court  a  sum  of 
money  merely  because  plaintiffs  had  tendered  the  sum  to  and  of- 
fered to  bring  it  into  court  for  the  benefit  of  a  defendant  who  made 
default  and  who  was  not  a  party  to  the  appeal,  in  the  absence  of  a 
showing  that  the  defendant,  objecting  to  the  judgment,  was  en- 
titled to  have  the  sum  paid  to  him. 

8.  Conveyances— Wabbantieb, 

Where  'grantors  by  warranty  deed  advanced  money  to  procure  patent 
to  the  land  granted  in  the  name  of  a  third  party,  in  an  action  by 
the  grantees  against  the  grantors  and  the  patentee  to  quiet  title, 
the  defendants  were  not  entitled  to  have  the  money  adyanoed  for 
patent  refunded. 

Error  to  the  Court  of  Appeals. 

Mr.  Fbank  C.  Goudy  and  Mr.  J.  C.  Hblm,  for  plaintiffs 
in  error. 

Mr.  John  R.  Smith,  for  defendant  in  error. 
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Chief  Justice  Campbell  delivered  the  opinion  of  the 
court 

ThiB  action  by  M.  B.  DeLong  and  A.  G.  Brower,  plaintiffs 
in  the  trial  court,  was  to  quiet  the  title  to  real  estate.  Of 
the  defendants  served  with  process  only  H.  J.  Aldrich  and 
the  Colorado  Securities  Company  filed  answers,  the  others 
suffering  default.  Before  the  trial,  Frank  G.  Patterson  was 
appointed  receiver  of  the  Securities  Company,  and,  as  such, 
was,  by  stipulation  of  parties,  substituted  as  defendant  in  its 
place.  The  findings  of  fact  were  in  favor  of  the  plaintiffs, 
and  a-decree  was  rendered  establishing  in  them  titie  to  the 
property  in  controversy. 

To  this  decree  a  writ  of  error  was  sued  out  of  the  court  of 
appeals  by  the  receiver,  and  on  final  hearing  the  decree  was 
affirmed  on  the  merits,  but  modified,  or  added  to,  by  direct- 
ing the  plaintiffs  to  pay  into  court  a  certain  sum  of  money, 
which  in  their  complaint  they  had  averred  a  willingness  to  do. 

Thereupon  the  defendants  in  error  there  sued  out  the 
present  writ  assigning  as  error  that  part  of  the  judgment  of 
the  court  of  appeals  modifying  the  decree  of  the  district 
court.  Frank  G.  Patterson,  as  receiver  (defendant  in  error 
here),  in  his  brief  asks  this  court  to  consider  the  cause  upon 
its  merits,  and  reverse  in  its  entirety  the  judgment  of  the 
court  of  appeals. 

We  are  satisfied  after  an  examination  of  the  record,  that 
upon  the  merits  the  judgment  of  the  court  of  appeals  is  right. 
The  able  opinion  of  Mr.  Justice  Bissell,  reported  at  page 
103  of  11  Colorado  Appeals,  contains  a  full  statement  of  the 
facts,  and  an  elaborate  consideration  of  the  questions  in- 
volved ;  it  shows  the  grounds  upon  which  the  decision  rests, 
and  they  need  not  be  repeated.  The  only  question  for  our 
consideration  is  whether  the  modification  of  the  original  de- 
cree was  warranted. 

It  appears  from  the  allegations  of  the  complaint  that  Wil- 
liam Barth,  one  of  the  defendants  who  was  served  with  proc- 
ess, but  suffered  default,  and  who  was  the  conduit  for  the 
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title  which,  as  it  was  claimed,  ultimately  vested  in  the  se- 
curities company,  advanced  to  the  state  of  Colorado, — ^from 
which  both  plaintiffs  and  the  defendant  company  deraign 
title — the  final  payment,  and  received  in  his  own  name  the 
patent ;  and  the  plaintiffs  aver  that  before  the  beginning  of 
the  action  they  tendered  to  Barth  the  amount  of  money 
which  apparently  he  had  advanced,  which  he  refused  to  ac- 
cept, and  plaintiffs  offered  to  bring  into  court  the  amount 
tendered  and  deposit  the  same  to  be  paid  to  him,  or  the  per- 
son lawfully  entitled  thereto,  or  so  much  thereof  as  the  court 
adjudged  to  be  equitably  due  from  them. 

At  first  blush,  it  would  seem  that  the  plaintiffs,  having  of- 
fered to  do  equity,  as  it  was  their  duty  to  do  in  bringing  the 
suit,  should  be  required  to  refund  any  payment  made  by 
some  other  person  in  order  to  secure  title.  For,  if  plaintifb 
themselves  had  got  the  patent  in  their  own  name,  they  would 
have  been  compelled  to  make  this  payment,  and,  it  having 
been  made  by  some  one  else  to  their  advantage,  they  should 
reimburse  the  one  who  did  make  it.  But  upon  the  facts  of 
the  case,  as  disclosed  by  the  record,  we  have  reached  the 
conclusion  that  the  decree  of  the  district  court  should  not  be 
disturbed. 

In  an  appellate  court  a  cause  must  be  determined  upon 
the  record  brought  up  for  review,  and  the  court  should  not 
base  its  decision,  in  whole  or  in  part,  upon  facts  which,  if 
they  exist  at  all,  are  outside  the  record.  Although  served 
witii  process,  Barth  altogether  abandoned  the  case,  tiiough  a 
witness  at  the  triaL  He  made  no  claim  whatever  that  this 
pajrment  was  made  by  him,  nor  did  he  ask  for  its  return. 
The  complaint  does  not  aver  that  Barth  paid  this  money  out 
of  his  own  funds,  but  only  that  it  appears  to  have  been  ad- 
vanced by  him  at  the  time  he  received  the  patent.  There  is 
no  claim  or  showing,  either  in  the  answer  of  Aldrich  or  the 
securities  company  or  in  the  proof,  that  either  has  any  in- 
terest whatever  in  the  amount  tendered,  or  that,  in  acquiring 
title,  either  of  them  became  liable  to  pay,  or,  in  fact,  did  pay, 
to  their  grantor  the  amount  of  the  final  payment ;  nor  did 
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either  of  them,  in  aay  way,  connect  himself  or  itself  with 
such  payment ;  nor  did  either  acquire  the  equity  which  Barth 
might  once  have  held  to  the  return  of  this  payment. 

There  is  an  entire  absence  from  the  record  of  any  showing 
by  whom  this  final  payment  was,  in  fact,  made ;  but  if,  from 
the  facts  in  the  record,  any  inference  in  respect  to  this  pay- 
ment can  be  drawn,  it  is  that  the  same,  though  nominally  ad- 
vanced by  Barth,  was,  in  truth,  made  by  the  grantors  of  these 
plaintiffs ;  and,  if  so,  in  equity  it  should  have  been  made  by 
them  in  order  to  protect  the  title  which  they  conveyed  to  the 
plaintiffs,  and  which  they  covenanted  to  warrant  and  de- 
fend. 

However  tliis  may  be,  the  receiver  of  the  securities  com- 
pany is  the  only  defendant  who  excepted  to  the  judgment 
and  prosecuted  the  writ  of  error  in  the  court  of  appeals,  and 
consequently  is  the  only  one  of  the  defendants  entitled  to  be 
heard  upon  objections  to  the  correctness  of  the  original  de- 
cree. We  do  not  lay  any  stress  upon  his  failure  to  assign 
error  to  the  omission  from  that  decree  of  a  provision  con- 
cerning this  payment ;  for,  had  that  been  done,  his  position 
would  still  be  untenable,  as  the  record  does  not  show  that  he 
has  any  interest  in  it,  and  he  has  no  right  to  urge  any  objec- 
tions which  do  not  concern  him,  but  which  might  have  been 
presented  by  some  other  of  the  defendants  affected  by  it. 

In  short,  we  do  not  think  the  plaintiffs  should  be  required 
to  deposit  in  court  a  fund  which  none  of  the  parties  before 
it  is  claiming,  merely  because  in  their  complaint  they  offered 
to  produce  it  for  the  benefit  of  some  defendant  originally  in 
the  case  who  might  possibly  have  shown  some  title  to  it  but 
did  not,  and  who  is  not  here  complaining  that  some  provision 
was  not  made  in  the  decree  concerning  it.  We  can  readily 
understand  why  Barth  and  the  parties  from  whom  he  derived 
title  might  not  wish  to  investigate  the  question  as  to  the 
source  whence  came  the  final  payment,  for  the  result  of  the 
investigation  might,  and  probably  would,  be  to  disclose 
the  bad  faith  of  their  dealings  to  the  prejudice  of  the  plain- 
tiffs. It  is  enough,  however,  to  say  at  tiie  present  time,  if 
Vol.  xxvn — 3 
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the  receiver,  who  is  the  only  party  defendant  whose  rights 
this  court  is  called  upon  to  consider,  was  entitled  to  this 
fund,  it  was  his  duty  in  the  trial  court  to  have  established 
Ins  right  to  it.  Indeed,  upon  this  record  it  might  well  be 
observed  that,  in  legal  contemplation,  Barth's  giuntors,  and 
his  grantees,  immediate  and  remote,  were,  and  are,  the  same 
persons  under  different  names,  and  that  it  was  the  duty  of 
all  of  them  to  protect  plaintiffs'  title. 

There  is  nothing  in  Denver  B.  ^  M.  Co.  v.  McAlliater^  6 
Colo.  261,  inconsistent  with  our  conclusion.  There  the 
plaintiff  in  his  complaint  had  treated  an  instrument  of  con- 
veyance in  the  form  of  a  trust  deed  as  a  mortgage,  and  be- 
cause he  had  thus  voluntarily  conceded  and  tendered  that 
right,  the  plaintiff  was  not  thereafter  permitted  to  deny  to 
the  defendant  the  right  of  redemption  which  he  had  under  a 
mortgage  but  not  under  a  trusts  deed.  There  is  no  occasion 
here  for  enforcing  the  doctrine  of  that  case,  not  only  because 
of  the  absence  of  a  defendant  who  has  any  interest  in  it,  but 
the  facts  of  the  case  do  not  require  it. 

The  judgment  of  the  court  of  appeals  is  therefore  affirmed 
as  to  the  merits,  and  modified  only  in  this  that  its  order  re- 
quiring the  plaintiffs  to  deposit  the  fund  in  question  in  court 
is  vacated  and  set  aside. 

Modified  and  affirmed. 
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'e35    jIJ         1.  Conveyances — Acknowledgment — Change  of  Date. 

'  A  change  of  the  date  of  acknowledgment  of  a  deed  of  trust,  from  a 

former  date  to  the  date  of  delivery,  made  with  the  consent  of  the 
parties  to  the  instrument  does  not  invalidate  the  deed. 
2.  Deeds    op  Tbust — Resignation  op   Trustee — Evidence — Pbe- 

sumption. 
A  written  resignation  of  the  trustee  in  a  deed  of  trust  in  the  possession 
of  the  party  claiming  under  it  is  presumed,  in  the  absence  of  a 
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showing  to  the  contrary,  to  have  been  delivered  at  the  time  it  bears 
date  and  is  admissible  in  evidence  without  further  proof  of  delivery, 
and  an  instrument  that  makes  it  plain  that  the  trustee  intends  to, 
and  does,  resign  his  office  as  trustee  under  the  deed  in  question  is 
sufficiently  certain  to  constitute  a  valid  resignation. 

.8*  Dbbds  of  Tbust — Powkbs  of  Tbusteb — Resignation. 

A  trustee  in  a  deed  of  trust,  although  he  has  accepted  the  trust,  may 
resign  and  refuse  to  act,  either  before  or  after  default  of  the  grantor, 
without  the  consent  or  request  of  any  one. 

4.  COBPOBATIONS — PBACTICB— VARIANCE. 

In  an  action  wherein  it  was  contended  by  plaintiff  that  certain  notes 
and  deed  of  trust  under  which  defendants  claimed  title  were  void 
for  the  reason  that  they  were  executed  to  a  foreign  corporation  and 
at  the  time  of  their  execution  the  corporation  had  not  filed  the  cer- 
tificates and  copy  of  charter  required  by  statute  to  be  filed  by  for- 
eign corporations  doing  business  in  the  state,  where  the  answer  al- 
leged that  the  corporation  was  incorporated  in  one  state  and  the 
proof  showed  that  it  was  incorporated  In  another,  the  variance  was 
immateriaL 

5.  Same. 

In  an  action  wherein  it  was  contended  by  plaintiff  that  certain  notes 
and  deed  of  trust  under  which  defendants  claimed  title  were  void 
because  they  were  executed  to  a  foreign  corporation,  and  at  the 
time  of  their  execution  the  corporation  had  not  complied  with 
the  requirements  of  the  statute  to  authorize  it  to  do  business 
in  the  state,  plaintiff  cannot  object  to  the  proof  of  incorporation  on 
the  ground  that  there  is  a  variance  between  the  allegation  in  the 
answer  and  the  proof  as  to  the  state  in  which  the  corporation  in 
question  was  incorporated,  where  plaintiff^ s  replication  admits  the 
execution  of  the  notes  and  deed  of  trust  and  clearly  identifies  the 
corporation  which  took  the  notes  and  deed  of  trust  as  the  same  cor- 
poration described  in  defendant's  answer. 

6.  COBPOBATIONS — StATUTOBY  CoNSTBUOTION— BiLLS  AND  NOTBS. 

The  purchase  by  a  foreign  corporation  of  negotiable  promissory  notes 
secured  by  a  deed  of  trust  on  real  estate  in  Colorado  is  not  doing 
business  within  the  state  in  contemplation  of  the  statute  requiring 
foreign  corporatious  to  file  certain  cei-tificates  and  copy  of  charter 
before  doing  business  in  the  state. 

7.  Deeds  of  Tbust — Gbantee  of  Equity  of  Redemption. 

A  plaintiff  who  is  grantee  of  an  equity  of  redemption  cannot  in  law 
occupy  any  better  position  than  the  grantor  in  the  deed  of  trust 
would  have  done  if  he  himself  had  brought  the  action. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Abthub  S.  Miller,  for  appellant 
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Mr.  F.  A.  WILLLA3IS,  for  appellees. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

Action  to  quiet  title  to  real  estate.  Arthur  S.  Miller  is 
the  common  source  of  title.  The  defendants  claim  as  pur^ 
chasers  at  a  foreclosure  sale  of  a  trust  deed  given  by  him  in 
1890,  the  plaintiff  as  the  grantee  in  a  quitclaim  deed  exe- 
cuted by  him  in  1895.  From  a  judgment  in  favor  of  the  de- 
fendants, the  case  comes  here  on  appeal,  and  of  the  numerous 
errors  assigned  and  argued  some  are  not  properly  preserved 
in  the  record,  and  we  cannot  notice  them.  Those  which  the 
appellant  is  in  a  position  to  urge  are  considered,  and  in  their 
appropriate  place  the  material  facts  are  stated,  in  the  opinion. 

1.  The  trust  deed,  as  well  as  the  notes  thereby  secured, 
bears  date  June  11,  1890.  The  acknowledgment  of  the 
grantor  was  taken  on  the  following  day.  Thereafter  and  on 
the  14th  of  June,  the  date  of  the  notary's  certificate  appears 
to  have  been  changed  from  the  12th  to  the  14th.  It  is  upon 
this  apparent  change  of  date  that  the  appellant  makes  the 
point  that  the  instrument,  bearing  evidence  of  alteration, 
was  improperly  admitted  in  evidence. 

It  is  sufficient  to  say  that  there  was  testimony  before  the 
court  to  the  effect  that  the  notes  and  the  trust  deed  were  not 
delivered  until  the  14th  day  of  June,  and  that  the  change  in 
date  was  made  with  the  consent  of  the  parties  to  these  in- 
straments.  Though  there  was  evidence  to  the  contrary,  we 
are  not  disposed  to  interfere  with  the  finding  below  in  de- 
fendants' favor. 

2.  The  trust  deed  provided,  inter  alia^  that  in  case  F.  M. 
Hamilton,  the  trustee,  and  Charles  C.  Culp,  the  successor  in 
trust,  should  die,  or  be  absent,  or  be  unable,  or  refuse,  to  act, 
then  the  legal  holder  of  the  notes  might  in  writing  appoint 
some  attorney  of  record  residing  in  the  State  of  Colorado  as 
a  successor  in  trust  with  the  same  powers  originally  granted 
to,  and  possessed  by,  his  predecessors.    Against  the  protest 
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of  the  plaintiff,  the  defendants  introduced  in  evidence  cer- 
tain writings  purporting  to  be  the  resignation  and  refusal  to 
act  of  the  trustee  and  successor  in  trust,  and  a  further  writ- 
ing by  which  F.  A.  Williams  was  appointed  by  the  holder  of 
the  note  as  successor.  The  objection  was  that  there  was  no 
proof  of  delivery.  At  the  trial  they  were  in  possession  of 
the  party  claiming  under  them.  Prima  facie  they  were  de- 
livered at  the  time  they  bear  date ;  and  if  that  is  so,  they 
were  admissible  in  evidence.  As  there  is  an  absence  of  a 
contrary  showing,  this  presumption  was  not  overcome. 

It  was  further  objected  that  the  paper  denominated  the 
resignation  of  F.  M.  Hamilton  as  trustee,  and  also  that  of 
Charles  C.  Gulp  as  successor,  are  void  for  uncertainty.  There 
is  no  merit  in  the  objection.  These  instruments  sufficiently 
identify  and  make  plain  that  the  persons  named  intended  to, 
and  did,  resign  the  respective  offices  of  trustee  and  successor 
in  trust  under  the  trust  deed  in  question. 

But  it  is  also  said  that,  prior  to  the  time  when,  under  a 
deed  of  trust,  a  trustee  may  be  called  upon  by  the  beneficiary 
to  act  in  the  matter  of  foreclosing  the  same,  he  may  not  re- 
sign his  office,  if  he  has  once  accepted  it.  To  this  point  is 
cited  Barstaw  v.  Stone,  11  Colo.  App.  396,  405.  That  case 
goes  to  the  point  that  a  trustee  must  strictly  conform  to  the 
provisions  of  the  instrument  appointing  him ;  that  he  can 
act  only  on  request  of  the  beneficiary;  and  in  no  event  till 
default ;  and  that  a  successor  in  trust  may  act  only  upon  the 
happening  of  some  contingency  therein  provided.  There  is 
not  a  word  in,  or  an  inference  from,  the  opinion  to  the  effect 
that  a  trustee  may  not  resign  before  the  time  when  he  may 
be  caUed  upon  by  the  beneficiary  to  act  in  the  foreclosure  of 
the  trust  deed.  As  well  might  it  be  contended  that  a  trustee 
may  not  die,  or  permanently  remove  his  residence  (so  as  to 
permit  the  appointment  of  a  successor)  until  the  beneficiary 
requests  him  to  act.  The  act  which  the  trustee  is  powerless 
to  do,  without  the  request  of  the  beneficiary,  pertains  to  the 
foreclosure  for  a  default  of  a  trustor.  He  may  resign,  or 
permanently  remove,  without  the  consent  or  request  of  any 
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one,  and  before,  or  after,  default,  and  if  he  does,  his  successor 
steps  into  the  vacancy. 

3.  The  trust  deed  provides  that,  upon  default  and  the  ap- 
plication of  the  legal  holder  of  the  notes,  the  trustee  or  suc- 
cessor in  trust  shall  advertise  and  sell.  The  point  is  made 
that  neither  the  holder  of  the  notes  nor  his  legal  agent  there- 
unto authorized  by  writing,  directed  a  sale.  We  think  the 
record  sufficiently  shows  a  valid  request  by  the  duly  consti- 
tuted agent  of  the  holder  of  the  notes,  and  that  his  action  in 
doing  so  was  ratified  by  his  principal. 

4.  The  principal  objection  urged  is  that  the  payee  of  the 
note  and  the  beneficiary  in  the  trust  deed,  the  Hamilton 
Investment  Company,  is  a  foreign  corporation,  and  when  the 
transaction  occurred  had  not  filed  in  the  proper  offices  the 
certain  certificates  and  a  copy  of  its  charter,  etc.,  required  by 
sections  490,  500,  501  and  1868,  Mills'  Ann.  Stats.  (Gen. 
Stats.  1883,  sees.  251,  261,  265,  and  Sessions  Laws,  1887, 
p.  406),  and  that  the  Massachusetts  Mutual  Life  Insurance 
Company,  assignee  of  the  notes,  was  likewise  derelict  in  duty 
before  it  acquired  title.  What  the  consequences  of  such 
failure  are,  under  the  constitution  and  laws  of  this  state,  has 
been  the  subject  of  inquiry  by  our  courts  and  by  other  courts, 
under  similar  provisions,  in  these,  among  other,  cases :  Utley 
et  ah  V,  The  Clark- Gardner  Lode  Mining  Co.^  4  Colo.  869; 
Kindel  v.  Lithographing  Co.^  19  Colo.  310 ;  Tahor  v,  Qoss  ^ 
Phillips  Mfg.  Co.^  11  Colo.  419 ;  Cooper^  etc.^  Co.  v.  Fergiuon^ 
113  U.  S.  727,  732;  Fritts  v.  Palmer,  132  U.  S.  282;  Bock- 
ford  Ins.  Co.  V,  Rogers,  9  Colo.  App.  121 ;  lw«wraw<?e  Co.  v. 
Allis  Co.,  11  Colo.  App.  264 ;  In  re  Comstock,  8  Sawyer,  218, 
227 ;  Union  C.  L.  Ins.  Co.  v.  Thomas,  46  Ind.  44 ;  Thome  v. 
Travelers^  Ins.  Co.,  80  Pa.  St.  15 ;  American  Ins.  Co.  v.  Stoy, 
41  Mich.  385;  Farrior  v.  New  England  Mortgage  S.  Co., 
88  Ala.  275 ;  Dudley  v.  Collier  et  al.,  87  Ala.  481 ;  Cary- 
Lombard  Co.  v.  Thomas,  92  Tenn.  587. 

Our  attention,  however,  is  called  to  the  case  of  Jones  v. 
Aspen  Hardware  Co.,  21  Colo.  263,  which  is  claimed  to  be 
decisive  of  this  case  in  favor  of  the  appellant.    We  do  not 


Digitized  by 


Google 


1899.]  MiLLBE  V.  Williams.  39 

find  it  necessary  to  determine  the  proposition  argued,  for  the 
facts  of  the  case  do  not  call  for  an  interpretation,  or  construc- 
tion, of  the  constitution  and  statutes  in  question.  If  there 
was  a  compliance  by  the  investment  company  with  their  di- 
rections, it  is  immaterial  what  might  be  the  consequences  of 
its  failure  in  that  particular.  The  record  shows  that  the 
Hamilton  Investment  Company  complied  with  the  statutes 
by  making  the  necessary  filings,  and  performing  the  pre- 
scribed acts,  on  the  14th  day  of  June,  1890,  before  the  notes 
and  trust  deed  were  delivered,  though  on  the  same  day.  It 
is  true  appellant  insists  that  this  was  subsequent  to  the  date 
of  these  instruments,  but,  as  already  indicated  in  another  con- 
nection, there  was  proof  to  show  that  these  instruments  were 
not  delivered,  and  the  money  was  not  paid,  until  after  the 
company  complied  with  the  statutes. 

We  are,  however,  met  with  the  further  objection  that  the 
record  proof  offered  by  defendants  from  the  office  of  the  sec- 
retary of  state  and  of  the  county  clerk  of  Arapahoe  county 
shows  that  the  corporation  which  thus  complied  was  a  foreign 
corporation  organized  under  the  laws  of  Kansas.  The  perti- 
nency of  this  objection  will  be  seen  when  it  is  stated  that  in 
the  answer  the  allegation  is  that  the  Hamilton  Investment 
Company  is  a  corporation  organized  under  the  laws  of  Mis- 
souri. Having  made  this  allegation  in  the  answer,  the  plain- 
tiff contends  that  defendants  were  estopped  to  show  that  the 
corporation  was  organized  under  the  laws  of  Kansas,  and  that 
there  was  a  fatal  variance  between  the  proof  and  the  allega- 
tions of  the  answer. 

We  are  clearly  of  opinion  tliat,  under  the  facts  of  this  case, 
the  variance  is  not  only  an  immaterial  one,  but  the  plaintiff 
is  not  in  a  position,  if  it  were  material,  to  take  advantage  of 
it.  It  should  be  distinctly  borne  in  mind  that  the  substance 
of  the  objection  we  are  now  considering  is  that  the  notes  and 
trust  deed  are  void  because  the  payee  and  beneficiary  therein 
was  a  foreign  corporation  which  had  not  complied  with  cer- 
tain preliminary  conditions  of  our  statutes  which  must  be  met 
before  it  is  entitled  to  do  any  business  in  this  state.     This 
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oonsequence  attaches,  not  because  the  foreign  corporation  is 
one  whose  domicile  is  in  Missouri,  but  the  same  result  follows 
whatever  be  the  state,  other  than  Colorado,  under  whose  laws 
it  was  incorporated.  That  is  to  say,  it  was  not  within  the 
power  of  a  corporation  of  any  foreign  state,  territory  or  coun- 
try to  receive  this  note,  or  to  acquire  any  interest  in  real  es- 
tate in  Colorado  through  this  trust  deed,  because  it  could 
transact  no  business  of  that  character ;  hence  the  instruments 
are  absolutely  void.  It  therefore  follows  that  if  the  facts  and 
the  law  are  as  the  plaintiff  claims,  the  failure  to  comply  with 
the  statute  is  a  sufficient  defense  to  a  suit  on  the  notes,  and 
renders  invalid  any  proceeding  to  enforce  payment,  whether 
the  payee  and  beneficiaiy  was  a  Missouri  or  Kansas  corpora- 
tion ;  and  the  converse  of  the  proposition  is  equally  true  that 
if  the  law  does  not  visit  such  consequences  upon  this  failure, 
or  if  the  fact  should  be  that  the  foreign  corporation,  wherever 
organized,  had  complied  with  the  statute,  the  objection  would 
not  be  tenable.     For  this  reason  the  variance  is  immaterial. 

But  even  if  it  were,  the  plaintiff  may  not  insist  upon  it, 
for  in  her  replication  she  admits  the  execution  of  the  notes 
and  the  trust  deed  to  the  Hamilton  Investment  Company, 
as  alleged  in  the  answer,  but  says  that  they  are  void  because 
that  company  was,  at  the  time  of  the  transaction  of  the  busi- 
ness in  question  ^'  a  foreign  corporation  incorporated  under  the 
laws  of  a  state  of  the  United  States  beyond  the  limits  of  this 
state,*  ♦  ♦  but  the  said  The  Hamilton  Investment  Company 
had,  at  the  time  of  procuring  said  trust  deed  and  said  notes, 
and  at  the  time  of  transacting  the  business  relating  thereto  no 
known  place  of  business  in  the  state  of  Colorado  and  no 
authorized  agent  in  the  same  upon  whom  process  could  be 
served;  and  the  said  The  Hamilton  Investment  Company 
had  not  at  the  time  of  procuring  said  notes  and  trust  deed, 
and  at  the  time  of  the  transaction  of  said  business  filed  in 
the  office  of  the  secretary  of  this  state  a  copy  of  its  charter," 
etc. 

It  thus  clearly  appears  that,  in  her  own  pleading,  plaintiff 
identifies  the  corporation  which  took  the  notes  and  the  trust 
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deed  as  the  same  corporation  described  in  the  answer ;  and 
there  can  be  no  question  that  the  corporations  spoken  of  by 
the  plaintiff  and  the  defendants  are  one  and  the  same.  Hay- 
ing, therefore,  in  her  replication  alleged  that  the  Hamilton 
luyestment  Company  took  these  notes  and  trust  deed,  that  it 
was  a  corporation  organized  under  the  laws  of  some  state 
other  than  Colorado,  which,  of  course,  includes  the  state  of 
Kansas,  and  that  it  had  not  complied  with  the  statutes  of 
Colorado,  compliance  with  which  gives  it  the  right  to  do 
business  therein, — the  record  proof,  offered  by  plaintiff,  that 
the  very  corporation  spoken  of  by  both  parties  and  which 
was  organized  under  the  laws  of  Kansas  had  fully  complied 
with  our  laws,  was  strictly  responsive  to  the  allegation  of  the 
replication,  and  constituted  no  variance  under  the  issues 
joined.  If  the  issue  to  which  this  proof  was  responsive  was 
not  tendered  in  the  answer,  it  certainly  was  in  the  replication ; 
and  having  done  this  herself,  the  plaintiff  may  not  now  be 
heard  to  complain  because  the  trial  court  heard  evidence 
upon  it. 

In  this  connection,  we  cannot  withhold  adverse  comment 
upon  the  action  of  defendants'  counsel  when  the  objection 
of  a  variance  was  raised.  Common  prudence  would  have 
dictated  that  he  should  ask  to  amend  the  answer  to  corre- 
spond to  the  proof;  and  the  amendment  would  have  been 
allowed,  as  plaintiff  could  not  have  been  surprised,  because 
both  the  notes  and  trust  deeds  described  the  company  as  a 
Kansas  corporation.  This  course  would  have  saved  this 
court  much  time,  not  only  in  reading  and  considering  the 
arguments  of  counsel,  but  in  making  an  independent  exam- 
ination of  the  pleadings  which  revealed  the  tender  of  an  issue 
by  the  plaintiff  that  obviated  the  objection  urged. 

As  to  the  point  that  the  Massachusetts  Mutual  Life  Insur- 
ance Company  to  which  the  notes  were  transferred  long  be- 
fore their  maturity  was,  for  similar  reasons,  without  capacity 
to  take,  or  hold,  property  in  Colorado,  it  is  necessary  merely 
to  say  that,  under  the  doctrine  of  the  cases  already  cited, 
this  one  act  of  acquiring  these  negotiable  securities,  which 
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seems  to  have  taken  place  in  the  state  of  Massachusetts, 
would  not  be  doing  business  here  in  such  a  sense  as  to  bring 
the  case  within  the  purview  of  the  statutes  requiring  foreign 
corporations  to  do  certam  things  before  they  are  authorized 
to  transact  business  in  this  state. 

In  arriving  at  this  conclusion,  we  must  not  be  understood 
as  holding  that  the  record  does  not  establish  the  right  of  this 
company,  under  these  statutes,  to  enforce  its  rights  by  a  suit 
in  the  courts  of  this  state.  Other  propositions  upon  which 
similar  cases  have  been  decided  have  not  been  overlooked, 
such  as  that  the  plaintiff,  having  dealt  with  the  corporation, 
and  having  obtained  its  money,  is  estopped  to  deny  its  cor- 
porate capacity  to  enforce  by  suit  the  obligations  assumed ; 
but  we  have  not  been  obliged  to  rest  our  decision  upon  any 
other  ground  than  those  given.  Neither  has  the  &tct,  alluded 
to  by  plaintiff,  escaped  us  that  the  plaintiff  was  not  the  maker 
of  the  notes  or  the  trust  deed.  That  circumstance,  however, 
does  not  alter  the  relation  of  the  parties.  By  her  deed  plain- 
tiff took  merely  the  equity  of  redemption  which  her  g^ntor 
had.  Stephens  v.  Clatfy  17  Colo.  489.  As  was  said  by  Mr. 
Justice  Harlan  in  Fritt%  v.  Palmer ^  mpra^  at  page  289,  upon  a 
somewhat  similar  point,  a  plaintiff  who  is  grantee  of  an  equity 
of  redemption  "cannot,  in  law,  occupy  any  better  position 
than  the  original  grantor  would  have  done  if  he  had  himself 
brought  the  action." 

Perceiving  no  substantial  eiTor,  the  judgment  and  decree 
of  the  lower  court  is  affirmed. 

Affirmed. 
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[No.  8852.] 
DUGGAN  V.  McCULLOUGH. 

1.  Tax  Dbbds— Mandamus. 

A  coanty  treasurer  has  authority  to  issue  a  second  tax  deed,  for  the 
purpose  of  correcting  a  former  defective  deed,  at  any  time  before 
redemption,  and  if  he  refuse  to  do  so,  mandamus  will  lie  to  compel 
him. 

2.  Tax  Deeds— Evidenoe. 

The  making  and  admitting  in  evidence  of  a  second  tax  deed  on  behalf 
of  a  defendant  could  not  prejudice  plaintiff,  since  the  tax  deed 
being  only  prima  facie  evidence  of  the  preliminary  statutory  con- 
ditions it  might  be  overcome  by  showing  that  any  substantial  re- 
quirement was  not  observed. 

3.  Tax  Deeds — Cebtificatbs  of  Sale — Second  Deed. 

Where  a  tax  sale  certificate  was  surrendered  to  the  treasurer,  as  re- 
quired by  statute,  and  a  tax  deed  issued  and  the  certificate  remained 
in  the  possession  of  the  treasurer,  it  was  not  necessary  to  the  valid- 
ity of  a  second  deed,  made  to  correct  the  former,  that  the  certificate 
be  again  presented  and  surrendered  by  the  purchaser. 

4.  Evidence — Ejectment — AFTEs-AcquiBED  Title. 

In  an  action  for  the  possession  of  real  property,  a  title  acquired  after 
the  action  was  commenced  may  be  set  up  on  behalf  of  defendant, 
and  if  acquired  after  answer  is  filed  it  may  be  set  up  by  supple- 
mental answer. 

6.  Tax  Deeds— Assessment  RoHls— Authentication— Statdtoby 
Conbtbuction. 

Under  section  3823,  Mills'  Ann.  Stats.,  providing  that  the  assessment 
rolls  shall  be  authenticated  by  the  assessor  attaching  a  prescribed 
oath  to  the  assessment  book,  but  that  a  failure  to  subscribe  the  oath 
shall  not  invalidate  the  assessment,  a  tax  deed  is  not  void  because 
the  assessment  roll  was  not  authenticated  by  the  assessor  as  required 
by  statute. 

6.  Tax  Deeds — Boabd  of  Equalization — Notice  of  Mbbtih€»^ 
Evidence. 

A  tax  deed  is  prima  facie  evidence  that  the  ten  days'  notice  of  the  meet- 
ing of  the  county  board  of  equalization  was  published  as  required 
by  statute,  and  as  the  statute  does  not  require  that  proof  of  such 
publication  shall  be  filed  or  recorded,  the  absence  from  the  record 
at  the  time  of  trial  of  the  proof  of  publication  of  notice  is  not  proof 
that  the  notice  was  not  published.  An  owner  who  has  no  grievance 
cannot  complain  that  notice  of  the  meeting  of  the  board  of  equali- 
latioA  was  not  published. 
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7.  Tax  Deeds — Boabd  of  Equalization— Tibcb  of  MBBniro. 

The  failure  of  the  county  board  of  equalization  to  meet  at  the  precise 
time  fixed  by  statute  does  not  render  the  assessment  or  levy,  or  a 
tax  deed  made  under  such  assessment  and  levy  invalid. 

8.  Evidence— Delinquent  Tax  Notice— Parol  Pboof. 

Where  part  of  the  record  proof  of  the  publication  of  a  delinquent  tax 
notice  was  lost  after  it  had  been  used  in  the  trial  of  a  cause  involv- 
ing the  validity  of  a  tax  deed,  oral  evidence  was  properly  admitted 
to  supply  such  lost  record  evidence  on  a  subsequent  trial. 

0.  Tax  Deeds — Assessments — Valuation. 

In  an  action  involving  the  validity  of  a  tax  deed  the  objection  that  the 
property  was  not  assessed  at  its  full  cash  value  cannot  be  raised. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mb.  R.  M.  Cbane  and  Mb.  J.  Wabneb  Mills  for  plaintiff 
in  en-or. 

Mb.  Gbobge  C.  Nobbis  for  defendant  in  error. 

Chibf  Justice  Campbell  delivered  the  opinion  of  the 
court. 

This  action,  for  recovery  of  the  possession  of  real  property, 
was  brought  by  the  plaintiff  below  (plaintiff  in  enx)r),  as 
the  grantee  of  the  patentee,  against  the  defendant  below  (de- 
fendant in  error),  the  grantee  in  a  tax  deed.  There  have 
been  three  trials,  the  last  one  to  the  court  without  a  jury^ 
partly  upon  an  agreed  statement  of  facts,  and  in  part  upon 
oral  testimony.  The  first  trial  resulted  in  a  judgment  for 
the  plaintiff ;  the  other  two  for  the  defendant.  Unless  the 
tax  deed  conveys  a  good  title  to  the  defendant,  the  plaintiff 
is  the  owner  and  entitled  to  recover. 

Judgment  went  for  the  plaintiff  at  the  first  trial  upon  the 
ground  that  the  deed  introduced  in  evidence  by  the  defend- 
ant, and  referred  to  in  the  record  as  the  first  tax  deed, 
was  void  as  to  the  property  in  question  because  it  was  not 
included  in  the  granting  clause.  As  the  solution  of  the 
controversy  depends  upon  the  validity  of  the  tax  deed,  the 
questions  involved  are  best  presented  by  considering  the  va- 
rious objections  made  thereto  by  counsel  for  plaintiff  in  error. 
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1.  Soon  after  the  first  trial,  the  defendant,  for  the  purpose 
of  correcting  an  error  in  the  tax  deed  and  with  a  view  to 
make  the  conveyance  and  the  record  speak  the  truth,  pro- 
cured from  the  county  treasurer  and  had  recorded  a  second 
tax  deed,  duly  acknowledged^  which  in  apt  terms  conveyed 
the  title.  Before  the  beginning  of  the  second  trial,  by  leave 
of  court,  he  set  up  this  title  by  way  of  a  supplemental  an- 
swer, and  at  both  the  second  and  third  trials  the  second  deed 
was  introduced  in  evidence  over  the  objection  of  the  plain- 
tiff. 

Possibly  the  leading  case  asserting  the  right  of  a  purchaser 
at  a  tax  sale  to  a  second  tax  deed  is  McCready  v.  Sexton^  29  la. 
356.  An  earlier  case  is  Maxcy  v.  Clahaug\  1  Gil.  (111.)  26. 
The  authorities  are  collected  at  section  1418  et  seq.  of  Devlin 
on  Deeds,  and  the  right  is  recognized  in  Smith  v.  QriffiUy  14 
Colo.  429. 

But  plaintiff  contends  that  the  execution  of  the  second 
deed  and  its  admission  in  evidence  were  prejudicial  to  her 
because  she  had  a  right  to  rely  upon  the  record  of  the  first 
deed  which  the  second  one  contradicts.  Some  authorities 
are  cited  to  the  proposition  that  amendments  of  the  record 
in  tax  proceedings  at  the  instance  of  a  purchaser  at  the  sale 
should  not  be  allowed  to  the  prejudice  of  other  parties.  We 
do  not  consider  these  authorities  applicable  to  the  facts  of 
tiiis  case.  Section  3900,  Mills'  Ann.  Stats.  (Sess.  Laws,  1885, 
p.  323)  provides  that  a  tax  deed  may  issue  at  any  time  after 
the  expiration  of  three  years  from  the  date  of  the  sale  and 
before  redemption  by  the  owner.  If,  through  some  mistake 
of  the  county  treasurer,  the  first  deed  is  irregular  or  defective, 
mandamus  will  lie  to  compel  him  to  make,  or  he  may  vol- 
untarily make,  another  deed  correcting  the  mistake  at  any 
time  before  redemption.  The  plaintiff  was  advised  at  the 
first  trial  that  defendant's  tax  deed  was  void,  but  she  did  not 
see  fit  to  redeem  before  a  second  one  issued. 

Any  tax  deed,  whether  the  first  or  a  subsequent  one,  is  in- 
valid, if  some  substantial,  preliminaiy,  statutory  condition  is 
ignored,  and  as  our  statute  makes  a  tax  deed  only  prirna 
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fade  evidence  of  these  preliminary  conditions,  the  making  of 
the  second  tax  deed  and  its  admission  in  evidence  did  not 
prejudice  the  plaintiff  because  she  might  overcome  the  pre- 
sumption by  showing  that  some  substantial  i^equirement  was 
not  observed. 

As  an  additional  objection  to  the  validity  of  the  second 
deed  it  is  urged  that  the  purchaser  did  not,  at  the  time  of  its 
issuance,  present  and  surrender  to  the  treasurer  the  certifi- 
cate of  sale  which  the  statute  requires  to  be  done.  It  ap- 
pears that  this  certificate  was  surrendered  at  the  time  the 
first  deed  was  executed,  and  when  the  second  one  was  called 
for,  the  certificate  was  in  the  possession  of  the  county  treas- 
urer. It  would  be  idle  to  require  the  purchaser,  when  ap- 
plying for  a  second  deed,  to  get  from  the  treasurer  possession 
of  the  certificate  theretofore  surrendered,  and  then,  a  second 
time,  hand  it  to  that  officer  with  a  request  for  the  issuance 
of  a  second  deed.  The  treasurer  already  had  the  certificate, 
and  the  law  does  not  require  a  useless  thing  to  be  done. 

It  is  further  said  that  in  an  action  of  this  kind  an  after- 
acquired  title  will  not  support  the  action,  and  to  this  are 
cited  Dickinson  v.  Thor7it<m^  65  Ark.  610,  and  Perciftdl  v. 
Flatty  86  Ark.  456.  Those  authorities  say  that  a  plaintiff  in 
ejectment  cannot,  not  that  a  defendant  may  not,  succeed  on 
a  title  acquired  after  the  beginning  of  the  action.  It  hardly 
needs  any  authority  to  the  proposition  that  a  defendant  may 
set  up  an  after-acquired  title. 

In  Newell  on  Ejectment,  page  250,  it  is  said :  "Any  title 
acquired  subsequent  to  the  filing  of  the  plea  and  issue  joined 
upon,  must  be  set  up  by  a  supplemental  answer  in  the  nature 
of  a  plea  puis  darrien  continuance  filed  by  permission  of  the 
court."  And  at  page  654  it  is  said  that  a  defendant  in  pos- 
session of  premises  may  always  protect  himself  by  buying  in 
an  outstanding  title.  In  Tyler  on  Ejectment,  at  page  468  et 
seq.  and  in  6  Ency.  Pleading  and  Practice,  at  page  344,  the 
same  doctrine  is  announced.  Under  our  practice  an  after- 
acquired  title  may  be  set  up  by  the  defendant  in  a  supple- 
mental answer  as  was  done  in  the  case  at  bar. 
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2.  Another  objection  is  that  the  assessment  roll  was  not 
signed  or  officially  authenticated  by  the  county  assessor. 
Section  3823,  Mills'  Ann.  Stats.  (Gen.  Stats.  1883,  sec.  2860) 
contains  the  only  direction  for  authentication,  and  it  pro- 
vides that  the  assessor  must  take  a  prescribed  oath  and  at- 
tach it  to  the  assessment  book.  But  the  statute  also  ex- 
pressly states  that  failure  to  subscribe  the  oath  will  not,  in 
any  manner,  affect  the  validity  of  the  assessment.  What- 
ever the  law  may  be  elsewhere,  this  statute  disposes  of  the 
objection. 

3.  Section  3825,  Mills'  Ann.  Stats.  (Gen.  Stats.  1883,  sec. 
2862)  requires  the  county  clerk  to  give  at  least  ten  days' 
notice,  by  publication,  of  the  meeting  of  the  county  board  of 
equalization,  at  which  the  board  shall  proceed  to  equalize 
the  taxes  and  hear  complaints.  Neither  the  records  of  the 
county  clerk,  nor  those  of  the  board,  affirmatively  show  that 
this  notice  was  given,  and  it  is  contended  that  this  is  fatal  to 
the  validity  of  the  tax  upon  which  defendant's  deed  rests. 
Our  statute  does  not  require  that  proof  of  publication  shall 
be  filed  or  recorded.  The  deed  itself,  by  section  3902  Mills' 
Ann.  Stats.  (Gen.  Stats.  1883,  sec.  2932),  when  executed, 
acknowledged  and  recorded  as  therein  provided,  is  prima 
facie  evidence  that  this  notice  was  given.  We  cannot  say 
that  the  mere  absence  from  the  records,  at  the  time  of  trial, 
of  a  recital  which  the  statute  nowhere  requires  shall  there 
appear,  is  proof  that  the  notice  was  not  given.  Especially  in 
view  of  the  fact,  disclosed  by  the  record  before  us,  that  a  no- 
tice by  the  clerk  in  the  exact  form  prescribed  by  the  statute 
was  published  in  a  newspaper. 

But  it  is  said  that  this  published  notice  recites  that  the 
board  will  meet  to  equalize  taxes  for  the  year  1880,  instead 
of  the  year  1881,  for  the  nonpayment  of  the  taxes  of  which 
latter  year  the  lot  in  controversy  was  sold.  But  we  are  sat- 
isfied that  the  notice  as  a  whole  was  not  misleading.  And 
the  general  rule  is  that  an  owner  who  has  no  grievance  can- 
not complain  that  a  proper  notice  of  the  meeting  of  the  board 
for  the  purpose  of  equalizing  was  not  given ;  and  in  this  case 
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the  plaintiff,  instead  of  objecting  because  of  excessive  taxes, 
asserts,  as  will  be  considei'ed  under  another  head,  that  her 
assessment,  and  consequently  her  tax,  was  too  low. 

4.  The  county  board  of  equalization  did  not  have  the  as- 
sessment roll  until  the  entire  period  to  equalize  and  hear 
complaints  had  elapsed.  Section  3790,  Mills'  Ann.  Stats. 
(Sess.  Laws,  1889,  p.  321,  sec.  10)  is  an  exceedingly  liberal 
statute  of  jeofails,  and  under  its  provisions  this  failure  of  the 
board  to  meet  at  the  precise  time  fixed  by  the  statute  does 
not  render  the  assessment  or  levy  invalid.  Waddingham  v. 
Dickson,  17  Colo.  228 ;  Haley  v.  EllioU,  20  Colo.  879 ;  Breeze 
V.  Haley,  10  Colo.  5 ;  s.  c.  11  Colo.  351,  860. 

5.  It  is  said  that  the  proof  of  publication  of  the  delinquent 
tax  notice  was  defective  in  that  the  concluding  part  of  the 
record  proof  of  publication,  containing  the  date,  signature 
and  seal  of  the  county  treasurer  to  the  notice  was  missing. 
Such  seems  to  be  the  fact,  but  it  abundantly  appears  from 
the  oral  testimony  that  at  the  two  former  trials  this  record 
proof  of  notice  was  complete  and  strictly  in  accordance  with 
the  statute,  and  that  after  the  second  trial  the  last  sheet  of 
the  tax  list  as  published,  which  contained  the  missing  por* 
tion,  had  either  been  abstracted  or  was  lost,  and  could  not 
be  found.  Oral  testimony,  for  the  reception  of  which  proper 
foundation  was  laid,  was  thereupon  admitted,  which  clearly 
showed  that  the  proof  of  publication  had  been  made  and  filed 
as  the  statute  requires,  and  this  was  su£Scient. 

6.  The  last  objection  is  that  the  assessment  of  this  prop- 
erty was  at  less  than  its  full  cash  value,  which  is  the  statu- 
tory standard.  In  the  first  place,  it  may  be  observed  that 
the  testimony  upon  this  question  was  conflicting,  and  the 
finding  of  the  trial  court  is  against  plaintiff's  contention. 
This  sufficiently  disposes  of  the  objection.  But  were  the 
fact  as  plaintiff  alleges,  this  issue  was  not  proper  in  this  ac- 
tion. In  Bamett  v.  Jaynes,  26  Colo.  279,  it  was  held  that 
the  remedy  of  a  property  owner  who  complained  that  the  as- 
sessment was  not  uniform  was  to  apply  to  the  assessor  him- 
self or  the  county  board  of  equalization,  and  if  he  neglected 
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to  avail  himself  of  these  remedies,  he  could  not  be  heard  to 
complain  of  errors  in  the  valuation  of  the  property  after  a 
sale  ha8  been  made  and  a  tax  deed  issued.  The  same  rule, 
of  course,  would  apply  where  the  grievance  is  that  the  as- 
sessment was  excessive  or  too  low,  if,  indeed,  a  party  has  a 
right  to  complain  because  his  assessment  is  too  low.  Doubt 
has  been  expressed  of  such  right,  but  it  is  not  important  here 
to  determine  it.    Welty  on  Assessments,  §  130,  note  6. 

In  a  well  considered  case,  Blanchard  v.  Powers^  42  Mich. 
619,  it  is  well  said  that  wherever  the  character  of  the  valua- 
tion in  making  an  assessment  was  inquired  into,  it  was  be- 
tween the  property  owner  and  the  public  authorities  in  an 
action  or  proceeding  instituted  to  annul  or  vacate  the  tax 
before  the  rights  of  third  persons  had  intervened.  Such  are 
the  cases,  cited  by  plaintifE  in  error,  from  Wisconsin :  ScheU 
tier  V.  City  of  Fort  Howard^  43  Wis.  48,  and  authorities  therein 
discussed. 

The  foregoing  disposes  of  all  the  errors  assigned,  and  their 
resolution  against  the  plaintiff  in  eiror  is  equivalent  to  a 
declaration  that  the  tax  deed  is  valid  and  confers  a  good  title 
upon  the  defendant.  Were  it  necessary,  other  reasons  for 
our  conclusion  upon  the  foregoing  propositions  might  be 
given,  and  we  now  refer  to  still  other  matters  that  would 
make  it  inequitable  to  disturb  the  judgment. 

The  prosecution  of  this  action  by  the  plaintiff  is  character- 
ized by  laches,  through  no  fault  of  her  present  counsel,  which 
would  justify  us  in  affirming  the  judgment  without  regard 
to  the  merits.  Though  excepted  to  at  the  time  by  the  de- 
fendant, but  not  assigned  here  as  cross-error,  the  ruling  of 
the  trial  court  in  vacating  the  judgment  rendered  at  the  sec- 
ond trial  and  allowing  the  plaintiff  a  new  trial  was  wrong. 
This  order  awarding  a  new  trial  was  made  about  two  years 
after  the  rendition  of  the  judgment  at  the  second  trial,  and 
after  the  expiration  of  more  than  four  or  five  terms  of  court.  In 
Snider  v.  Rinehart,  18  Colo.  18,  an  application  for  such  order 
under  a  similar  state  of  facts  was  held  not  to  be  made  in  apt 
time.  But  as  the  same  conclusion  has  been  reached  upon 
Vol.  xxvn — 4 
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the  merits  of  the  case  as  would  have  resulted  had  the  rule  of 
the  Snider  case  been  enforced,  or  the  consequences  of  plain- 
tiff's laches  been  visited  upon  her,  we  have  preferred  to  rest 
our  decision  upon  the  former  ground,  and  mention  the  other 
matters,  lest  otherwise  our  action  might  be  considered  an  ap- 
proval of  the  dilatory  conduct  which  has  attended  the  prose- 
cution of  the  case,  and  a  recognition  of  the  correctness  of 
the  ruling  awarding  a  third  trial  to  which,  as  we  have  seen, 
plaintiff  was  not  entitled. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


[No.  8820.] 

McKay,  Administeatrix,  v.  The  Belknap  Savings 

Bank, 

1.  Bills  and  Notes— Evidence— Payment— Proof  of  Exboutiok. 
Proof  of  payment  of  interest  on  a  note  by  the  maker  is  prima  facie 

proof  of  its  execution. 

2.  Bills  and  Notes— Interest — Penalty. 

A  contract  in  a  promissory  note  to  pay  a  certain  interest  if  paid  at  ma- 
turity but  if  not  paid  at  maturity  to  pay  a  higher  rate  of  interest 
from  date  of  note  is  not  a  penalty  imposed  for  the  purpose  of  en- 
forcing prompt  payment,  but  is  an  agreement  to  pay  a  higher  inter- 
est on  a  contingency  and  is  enforceable. 

3.  Bills  and  Notes— Interest. 

When  the  rate  of  interest  at  the  place  where  a  note  is  made  is  different 
from  the  rate  at  the  place  where  it  is  payable,  the  parties  may 
stipulate  for  either  rate  and  the  contract  will  govern. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

The  appellee  duly  presented  to  the  county  court  of  Arapi^ 
hoe  county,  for  allowance  against  the  estate  of  J.  W.  T.  Mo- 
Kay,  deceased,  the  following  note  : 

**Know  all  men  by  these  presents  that  I,  Joseph  W.  T. 
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McKay,  of  the  county  of  Arapahoe  and  state  of  Colorado,  for 
value  received,  promise  to  pay  to  Crippen,  Lawrence  &  Co. 
or  order,  five  years  from  date  hereof  with  privilege  of  pay- 
ment in  full  at  expiration  of  three  years  from  date  hereof  at 
their  office  in  the  city  of  Concord,  in  the  state  of  New 
Hampshire,  the  principal  sum  of  seven  thousand  dollars  with 
intereat  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
date  payable  semi-annually  on  the  eighth  days  of  November 
and  of  May  in  each  and  every  year  according  to  ten  certain 
coupon  notes  of  even  date  herewith  and  hereto  attached  pro- 
vided such  coupon  notes  and  this  bond  are  paid  when  due, 
but  if  said  coupon  notes  or  this  bond,  or  either  or  any  of 
them,  or  any  part  thereof,  are  not  paid  when  due,  then  this 
bond  shall  draw  interest  at  twelve  per  cent  per  annum  from 
date  payable  semi-annually  as  aforesaid,  the  sum  or  sums 
paid  on  the  coupon  notes  to  be  applied  and  credited  thereon 
as  part  payment  thereof. 

'*  And  it  is  expressly  agreed  that  if  default  be  made  in  the 
payment  of  any  one  of  the  coupon  notes  aforesaid  or  any 
part  thereof  at  the  time  and  place  aforesaid,  then  and  in  that 
event  said  principal  sum  of  seven  thousand  dollars  with  in- 
terest thereon  at  twelve  per  cent,  per  annum  from  date  here- 
of, payable  semi-annually  as  aforesaid,  shall  at  the  election 
of  the  holder  hereof  without  notice  at  once  become  and  be 
due,  payable  and  recoverable  anything  herein  to  the  contrary 
notwithstanding ;  all  valuation,  appraisement,  exemption  and 
stay  laws  are  expressly  waived.  This  bond  of  seven  thou- 
sand dollars  is  given  for  an  actual  loan  of  money  and  is  and 
shall  be  negotiable  and  is  secured  by  a  certain  deed  of  trust 
from  Joseph  W.  T.  McKay  to  W.  R.  Herrick,  trustee,  to  se- 
cure the  said  Crippen,  Lawrence  &  Co.,  and  their  assigns 
upon  property  situate  in  the  county  of  Arapahoe,  and  state 
of  Colorado,  which  said  deed  of  trust  is  duly  executed  by  us 
and  recorded.  Dated  at  Denver,  Colorado,  this  8th  day  of 
May,  1891. 

(Signed)  "Joseph  W.  T.  McKay, 

"  Postoffice,  Denver,  Colorado." 
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and  five  interest  coupon  notes,  of  which  the  following  is  a 
copy: 

"  |;210.  No Interest  Coupon  Bond  No ,  Real  Es- 
tate Trust  Deed  Coupon  Bond,  Denver,  Colorado,  May  8, 
1891. 

*'  On  the  8th  day  of  May,  1895,  for  value  received,  I  prom- 
ise to  pay  to  Crippen,  Lawrence  &  Co.,  or  order,  at  their 
office  in  Concord,  New  Hampshii'e,  two  hundred  and  ten  dol- 
lars, the  same  being  for  interest  at  six  per  cent,  per  annum 
due  on  that  day  on  Bond  of  $7,000  and  if  not  paid  when  due 
to  draw  twelve  per  cent,  interest  until  paid.  This  interest 
bond  is  secured  by  trust  deed  properly  executed  and  recorded. 
(Signed)  *'  Joseph  W.  T.  McKay, 

"  Postoffice,  Denver,  Colorado." 

From  the  order  of  the  county  court  allowing  the  same,  the 
administratrix,  Elvina  McKay,  appealed  to  the  district  court 
of  Arapahoe  county.  Upon  the  trial  in  the  district  court 
Joseph  J.  Crippin  was  sworn  as  a  witness,  and  testified, 
among  other  things,  as  follows :  That  he  was  the  general 
agent  of  the  appellee.  "  Q.  Will  you  look  at  this  writing 
(showing  witness  note).  Did  you  ever  see  that  before? 
A.  Yes  sir.  Q.  What  is  it?  A.  It  is  the  note  of  J.  W.  T. 
McKay  for  f  7,000.  Q.  Did  you  see  Mr.  McKay  sign  the  note  ? 
A.  I  think  not." 

He  further  stated  that  the  note  belonged  to  the  bank ;  that 
no  payment  had  been  made  on  the  principal ;  that  there  had 
been  paid  in  the  aggregate  upon  the  interest  coupon  notes 
the  sum  of  11,050;  that  the  coupons  due  May  8,  1894,  and 
subsequent  to  that  date  were  unpaid.  Thereupon  the  note 
and  unpaid  coupons  were  admitted  in  evidence,  over  the  ob- 
jection of  counsel  for  administratrix.  Her  counsel  then 
moved  for  a  disallowance  of  the  claim  for  the  reason  that  the 
claim  had  not  been  proven,  and  especially  as  to  the  allowancef 
of  interest  at  twelve  per  cent.  The  court  denied  the  motion 
and  gave  judgment  for  claimants  in  the  sum  of  811,060.  To 
reverse  this  judgment  the  administratrix  brings  the  case  here 
on  appeal. 
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Messrs.  Cabpbntbb  &  McBird,  and  Mr.  E.  I.  Stibman, 
for  appellant. 

Mr.  H.  M.  HuMPHRiBS,  and  Messrs.  Hasklbss,  O'Gbady 
&  Gbysleb,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  assignments  of  error  present,  and  counsel  for  appellant 
discuss,  but  two  propositions :  First,  that  the  court  erred  in 
admitting  the  note  in  evidence  without  sufficient  proof  of  its 
execution ;  second,  that  it  erred  in  allowing  interest  upon  the 
note  at  the  rate  of  twelve  per  cent  per  annum  from  date,  as 
therein  stipulated. 

In  support  of  the  first  proposition  it  is  contended  by  coun- 
sel for  appellant  that  sec.  3612,  Gen.  Stat.  (sec.  4787  Mills' 
Ann.  Stats.),  which  provides  the  manner  of  exhibiting  claigis 
against  an  estate  in  the  county  court,  and  which,  inter  aliuy 
provides  that  "  formal  pleadings  shall  in  no  case  be  required ; 
but  the  issue  shall  be  formed,  heai*d  and  determined  in  the 
same  manner  as  in  actions  before  justices  of  the  peace ''  gov- 
erns upon  the  trial  of  a  contest  of  this  kind  on  appeal  to  the 
district  court ;  and  the  same  rules  of  evidence  apply  as  upon 
the  trial  in  the  county  court ;  and  that  the  claimant  must 
prove  the  claim  by  such  evidence  as  would  be  required  to  es- 
tablish a  case  in  a  justice's  court.  If  this  be  admitted,  then 
it  is  clear  that  under  the  law  governing  the  admission  of 
written  instruments  in  evidence  in  actions  before  a  justice  of 
the  peace,  the  note  was  admissible  without  any  proof  of  its 
execution  in  the  first  instance ;  it  being  provided  in  section 
2649,  Mills'  Ann.  Stats,  that: 

"  No  party  to  any  suit  before  a  justice  shall  be  permitted  to 
deny  his  or  her  signature  to  any  written  instrument  upon 
which  suit  shall  be  founded,  *  *  *  unless  the  said  denial  be 
under  the  oath  of  the  party  so  denying  the  signature." 

However  this  may  be,  and  if  it  also  be  conceded  that  the 
testimony  of  the  witness  Crippen  was  insufficient  to  prove 
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that  the  note  was  signed  by  McKay,  the  &ct  that  he  had  paid 
interest  on  the  note  was  prima  facie  sufficient  proof  of  its  ex- 
ecution by  him,  and  obviated  the  necessity  of  further  proof 
of  the  genuineness  of  the  signature.  2  Daniels  on  Negotiable 
Instruments  sec.  1220 ;   Walter  v.  Tr%t9tee9^  etc^  12  111.  63. 

In  support  of  the  second  objection  it  is  strenuously  insisted 
by  counsel  for  appellant  that  the  additional  interest  provided 
in  case  of  a  default  in  payment  of  the  coupons  or  the  princi- 
pal note,  is  a  penalty  imposed  for  the  purpose  of  enforcing 
prompt  payment,  and  therefore  unenf orcible  in  this  proceed- 
ing. On  the  other  hand,  counsel  for  appellee  contend  that 
the  agreement  to  pay  an  increased  rate  of  interest  in  case  of 
such  default  is  a  contract  to  pay  a  higher  rate  of  interest  on 
a  contingency,  or  a  contract  for  liquidated  damages ;  and  that 
such  an  agreement,  not  being  in  contravention  of  any  statute, 
or  affected  by  actual  fraud,  or  such  circumstances  as  warrant 
the  inference  of  undue  advantage,  is  enforcible  both  at 
law  and  in  equity.  We  think  the  latter  view  is  correct. 
Sec.  2253,  Mills'  Ann.  Stats.,  provides  that,  "  the  parties  to 
any  bond,  bill  or  promissory  note,  or  other  instrument  of 
writing,  may  stipulate  therein  for  the  payment  of  a  greater  or 
higher  rate  of  interest  than  eight  per  cent  per  annum,  and 
any  such  stipulation  may  be  enforced  in  any  court  of  compe- 
tent jurisdiction  in  the  state." 

Parties  are  at  liberty,  therefore,  in  this  state,  to  stipulate 
for  such  rate  of  interest  as  they  may  see  fit ;  and  consequently 
may  make  the  rate  dependent  upon  the  happening  of  a  con- 
tingency, if  they  so  elect ;  and  the  parties  to  this  note  un- 
questionably had  the  right  to  stipulate  that  a  larger  rate 
should  be  paid  upon  the  failure  to  pay  a  smaller  one  when 
due ;  and  such  stipulation  may  be  enforced  in  any  court  of 
competent  jurisdiction. 

^^  If  the  parties  go  to  the  extent  of  making  the  agreement 
in  clear  and  explicit  terms  to  pay  a  certain  sum  on  the  non- 
performance of  a  covenant  to  pay  a  smaller  sum,  it  is  impos- 
sible to  avoid  giving  effect  to  such  contract."  Lynde  v. 
Thompson,  2  Allen,  456:  QaUworthy  v.  Strutt,  1  Ex.  659; 
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Finger  v.  MeCaugKey^  114  Cal.  64;  WiUciMim  v.  Daniels^ 
1  Greene  (Iowa),  179. 

The  case  of  Finger  v.  McOaughey  was  an  action  to  foreclose 
a  mortgage  given  to  secure  a  note  which  contained  a  clause 
respecting  interest,  as  follows : 

'^  With  interest  from  date  at  the  rate  of  ten  per  cent  per 
annum,  provided  this  note  is  paid  at  maturity,  but,  if  not 
paid  at  maturity,  then  it  shall  bear  interest  at  the  rate  of 
twelve  per  cent  per  annum  from  its  date  until  paid," 

The  contention  there,  as  here,  was  that  ^Hhe  attempt  to  in- 
crease the  rate  of  interest  on  breach,  and  to  have  such  in- 
crease relate  back  to  the  date  of  the  note,  is  a  penalty."  The 
court  said  :  **  We  differ  with  appellant ;  in  this  state  the  rate 
of  interest  agreed  upon  in  writing  must  be  allowed  according 
to  the  terms  of  the  agreement  until  the  entry  of  judgment 
(Civ.  Code,  sec.  1918)  ;  and  it  is  competent  for  the  parties 
to  agree  upon  an  increased  rate  contingent  upon  nonpayment 
of  either  principal  or  interest  when  due." 

There  are  numerous  cases  which  hold  that  a  promissoi^' 
note  which  provides  that  upon  failure  to  pay  the  principal 
when  due,  iaterest  shall  be  payable  from  date  of  note,  is  a 
good  contract,  and  the  interest  is  recoverable.  Among  them 
are  the  following :  ChjiUy  v.  Remy^  1  Blackf .  (Ind.)  69 ;  Hor- 
ner V.  Hunt,  1  Blackf.  (Ind.)  218 ;  HTNairy  v.  Bell,  1  Yerg. 
(Tenn.)  502;  Parvin  v  Hoope,  1  Morris  (Iowa),  387;  Alex- 
ander V.  Trautman,  1  Kelly  (Ga.),  469 ;  Horn  v.  NasJi,  1  Cole 
(Iowa),  204 ;  Haekenberry  v,  Shaw,  11  Ind.  392 ;  Fish  v.  An- 
derson, 25  la.  28 ;  Reeves  v.  Stipp,  91  111.  609 ;  Daggett  v. 
Pratt,  15  Mass.  177 ;  Satterwhite  v.  HTKie,  Harper's  Law  Rep. 
397;  Bumsey  v.  MaUhews,  1  Bibb.  (Ky.)  242;  Rogers  v. 
Sample,  33  Miss.  310. 

We  think,  therefore,  that  the  court  properly  allowed  inter- 
est at  the  increased  rate.  Counsel  for  appellant,  for  the  first 
time  in  their  closing  brief  raise  the  question  that,  both  prin- 
cipal and  coupons  being  payable  in  Concord,  New  Hampshire, 
the  law  regarding  interest  in  that  state  must  govern ;  and 
therefore  that  no  higher  rate  tibian  six  per  cent  is  allowable. 
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The  law  upon  this  proposition  is  stated  by  Beach  on  Modem 
Law  of  Contr.  voL  1,  §  606,  as  follows : 

^'  When,  at  the  place  of  contract,  the  rate  of  interest  differs 
from  that  of  the  place  of  payment,  the  parties  may  stipulate 
for  either  rate,  and  the  contract  will  govern,  the  parties  hav- 
ing the  right  of  election  as  to  the  law  of  which  place  their 
contract  is  to  be  governed." 

The  doctrine  of  the  text  is  supported  by  the  authorities. 
This  objection,  therefore,  is  without  merit.  Our  conclusion 
is  that  the  judgment  of  the  court  below  is  correct,  and  must 
be  affirmed^  which  is  accordingly  done. 

Affirmed. 


[No.  8819.] 
Daum  et  al.  v.  Conlby  bt  al. 

1.  Wateb  Riohts— Adjudication  op  Pbiobities— Appbllats  Pbao- 

TICB. 

The  method  of  taking  an  appeal  from  a  proceeding  adjudicating  priori- 
ties of  water  rights,  is  prescribed  by  section  2427,  Mills^  Ann.  Stats., 
and  is  an  ex  parte  proceeding.  On  presentation  of  a  statement  by 
those  desiring  an  appeal,  if  found  to  fulfill  the  requirement,  the 
court  makes  an  order,  allowing  the  appeal  and  fixing  amount  of 
appeal  bond.  An  order  made  at  the  time  of  entering  the  decree 
fixing  a  time  within  which  an  appeal  might  be  perfected  was  a 
nullity,  and  the  fact  that  an  appeal  was  not  perfected  within  the 
time  so  fixed  could  not  affect  parties^  rights  to  appeal,  as  provided 
by  statute. 

2.  Same— Time  fob  Pbbsbntino  Statbubht. 

Where  a  decree  in  a  proceeding  adjudicating  water  rights  was  entered 
April  22,  a  statement  for  appeal  presented  on  July  13,  following, 
was  within  a  reasonable  time. 

8.  Saice— Tbanscbipt— Time  fob  Filiito. 

The  time  within  which  appellants  are  required  by  section  2429,  Mills* 
Ann.  Stats.,  to  file  a  transcript  of  the  record  with  the  clerk  of  the 
appellate  court  begins  with  the  day  the  appeal  is  granted. 

4.  Wateb  RioHTS—ADjtiDicATioir  of  Pbiobitibb— Appellate  Pbao- 

TIOE — YeBIFIOATION  OF  STATEMENT. 

In  an  appeal  from  a  proceeding  adjudicating  water  rights,  the  statement 
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of  appeal  may  be  verified  by  appellant^s  counsel  upon  good  cause 
shown. 

5.  Sams— Appucation  fob  Rehbabing— Waiver. 

In  a  proceeding  adjudicating  water  rights,  a  party  by  applying  for  a  re- 
hearing under  the  provisions  of  section  2425,  Mills'  Ann.  Stats.,  does 
not  thereby  waive  his  right  to  an  appeal. 

0.    Appbllats  PBAcncB— Bii*l  of  Exceptions— DiSMissAii. 

A  failure  to  file  a  bill  of  exceptions  is  not  ground  for  dismissing  an  ap- 
peal, as  the  appellant  has  a  right  to  have  the  matters  presented  by 
the  record  proper  determined. 

7.  Water  Riohts— FRBEHOiiD— Jubisdictiok. 

A  water  right  is  a  freehold  estate  within  the  meaning  of  the  statute 
regulating  the  jurisdiction  of  appeals  to  the  supreme  court. 

a  Appellate  Practice— Bill  of  Exceptions— Water  Kights. 

On  an  appeal  from  a  decree  adjudicating  water  rights  in  order  to  have 
considered  affidavits  filed  by  appellants  in  support  of  petitions  for 
review,  such  affidavits  must  be  incorporated  in  a  bill  of  exceptions, 
signed  and  sealed  by  the  ti'ial  judge. 

0.  Same— Evidence. 

On  appeal  from  a  decree  adjudicating  water  rights  where  only  a  por- 
tion of  the  evidence  is  certified  by  the  clerk,  it  will  not  be  consid- 
ered unless  it  is  also  signed  and  sealed  by  the  trial  judge,  as  con- 
taining all  the  evidence  affecting  the  ditches  named  in  the  order 
allowing  the  appeal. 

10.  Same— Record. 

On  appeal  from  a  decree  adjudicating  water  rights  objections  and  ex- 
ceptions of  appellants  to  the  report  of  the  referee  filed  under  the 
provisions  of  section  2420,  Mills'  Ann.  Stats.,  are  a  part  of  the  rec- 
ord proper. 

11.  Water  Riohts — Gonvbyanoes. 

Whether  or  not  a  deed  to  land  conveys  a  water  right  used  upon  such 
land,  depends  upon  the  intention  of  the  grantor,  to  be  determined 
from  the  terms  of  the  deed,  or  when  the  deed  is  silent  as  to  such 
water  right,  from  the  circumstances  surrounding  the  transaction. 

12.  Water  Rights-CJonvbyanobs— Parties, 

The  transfer  of  a  water  right,  to  avoid  the  statute  of  frauds,  should  be 
in  writing,  signed  by  the  party  making  it,  but  the  objection  that 
such  transfer  was  not  made  in  writing  cannot  be  raised  by  those 
who  were  neither  parties  nor  privies  to  the  agreement 

Appeal  from  the  District  Court  of  La  Plata  County. 

Mr.  P.  C.  Perkins  and  Messrs.  Talbot,  Denison  & 
Wadley,  for  appellants. 


Mr.  Reese  MoCloseey,  for  appellees. 
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Mb.  JxrsTiCB  Gabbebt  delivered  the  opinion  of  the  court 

On  November  27, 1894,  under  the  statutes  relating  to  the 
adjudication  of  water  rights,  proceedings  were  instituted  in 
the  district  court  of  La  Plata  county  for  the  purpose  of  ad- 
judicating such  rights  in  that  part  of  water  district  No.  30 
taking  water  from  Elbert  creek.  The  referee  appointed 
heard  the  evidence  and  reported  the  same  with  his  findings 
of  fact  and  a  decree  fixing  the  respective  priorities  of  the 
parties  taking  water  from  that  stream.  Subsequently,  a  time 
was  designated  by  the  judge  within  which  exceptions  to  such 
report,  findings  and  decree  should  be  filed.  Within  that 
time  Peter  Daum  and  Frank  Lochner,  as  the  owners  of  the 
Daum  ditch,  filed  their  application  for  leave  to  introduce 
further  evidence  relative  to  the  rights  of  their  ditch,  which 
was  denied.  Thereupon,  these  parties  and  Thurlow,  Hutton 
&  Williams,  and  R.  C.  Prewitt,  as  the  owners  of  the  Bishop 
ditch,  filed  their  exceptions  to  such  report,  findings  and  de- 
cree, within  the  time  fixed  for  that  purpose,  which  were 
overruled  and  the  decree  confirmed,  except  that  the  amount 
of  water  awarded  the  Conley  ditch  was  reduced.  This  was 
on  the  22d  day  of  April,  1897.  On  the  13th  day  of  July 
following,  the  parties  so  excepting,  filed  and  presented  their 
petitions  for  review  of  the  decree,  with  additional  evidence, 
which  was  refused.  It  is  claimed  by  appellants  that  these 
petitions  are  supported  by  affidavits,  which  are  copied  in 
what  purports  to  be  the  transcript  of  record  and  bill  of  ex- 
ceptions in  the  case.  Thereafter,  and  on  the  same  day,  these 
parties  presented  ex  parte  their  statement  of  appeal,  upon 
which  an  order  was  made,  allowing  them  an  appeal  to  this 
court,  in  which  order  they  were  named  as  appellants,  and  the 
respective  owners  of  the  respective  ditches  named  in  their 
exceptions,  and  John  Conley,  as  the  owner  of  the  Conley 
ditch,  John  A.  Porter,  as  the  owner  of  the  Carson  ditch,  and 
J.  W.  Bowlen,  as  the  owner  of  the  Upper  and  Lower  Bowlen 
ditches,  were  named  as  appellees.  By  this  order  the  time 
within  which  appellants  should  file  tiieir  appeal  bond  was 
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also  fixed.  They  complied  with  this  order,  and  thereafter, 
on  the  3d  day  of  January,  1898,  filed  with  the  clerk  of  this 
court  a  transcript  of  record  and  what  they  have  designated 
a  *^bill  of  exceptions."  This  contains,  over  the  certificate 
-of  the  clerk  of  the  district  court,  among  other  things,  the 
decree  and  findings  of  the  referee  with  respect  to  the  ditches 
above  named,  which  were  adopted  by  the  court  save  in  the 
particulars  mentioned,  the  objections  and  exceptions  of  ap- 
pellants thereto,  the  order  overruling  the  same  and  confirm- 
ing the  referee's  decree,  with  the  modification  above  noted, 
and,  in  the  language  of  the  certificate,  ^^aU  evidence  relating 
to  the  Conley  ditch,  the  L.  Carson  ditch,  the  Bishop  ditch, 
the  Bowlen  Lower  ditch,  the  Bowlen  Upper  ditch  and  the 
Peter  Daum  ditch  (omitting  exhibits)." 

None  of  the  appellees  have  appeared  in  this  court,  except 
Conley,  who  moves  to  dismiss  the  appeal  upon  various  grounds, 
but  we  will  only  notice  those  argued. 

1.  Because  no  appeal  was  perfected  within  the  time  limited 
by  the  court  at  the  time  of  entering  the  decree,  nor  was  an 
appeal  bond  filed  within  the  time  fixed  therefor,  and  because 
no  transcript  of  the  record  or  bill  of  exceptions  was  filed  with 
the  clerk  of  this  court  within  six  months  after  the  allowance 
of  the  appeal. 

2.  Because  the  statement  of  appeal  is  not  verified  by  either 
of  the  parties  praying  for  the  appeal. 

8.  Because  the  appellants  waived  their  appeal  by  appear- 
ing and  filing  a  motion  for  review,  under  sec.  2425,  Mills' 
Ann.  Stats.,  and  are  attempting  to  take  one  appeal  from  two 
separate  and  distinct  actions. 

4.  Because  no  bill  of  exceptions  has  been  filed,  nor  was 
an  exception  to  the  decree  preserved. 

The  first  ground  of  dismissal  is  insisted  upon  because  ap- 
pended to  the  order  confirming  the  report  of  the  referee  as 
modified,  is  a  statement  to  the  effect  that  appellants  gave 
notice  of  their  intention  to  appeal  to  this  court,  and  upon 
request  for  time  within  which  to  perfect  it,  were  given  ninety 
days  for  that  purpose,  and  not  having  filed  their  bond  within 
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that  time,  and  later  haying  been  granted  ex  parte  sixty  days 
from  July  13, 1897,  the  date  upon  which  they  presented  the 
statement  of  appeal,  within  which  to  file  such  bond,  that  this 
order  is  void. 

The  method  of  taking  appeals  in  matters  of  this  character 
is  regulated  by  sec.  2427,  Mills'  Ann.  Stats.  By  this  section 
obtaining  an  order  allowing  an  appeal  is  an  ex  parte  proceed- 
ing. On  the  presentation  of  a  statement  by  those  desiring 
an  appeal,  if  the  court  or  judge  finds  it  fulfills  the  require- 
ments, an  order  is  made  allowing  it,  and  fixing  the  amount 
of  the  appeal  bond.  This  was  the  course  pursued  by  appel- 
lants. When  th^ir  statement  was  presented  and  the  appeal 
allowed,  time  within  which  to  file  a  bond  was  fixed.  This 
was  the  only  way  in  which,  imder  the  statute,  they  could 
obtain  an  order  allowing  an  appeal,  and  the  recital  in  the 
order  on  the  referee's  report,  that  they  were  given  ninety 
days  in  which  to  perfect  their  appeal,  was  without  any  effect. 
In  this  connection  it  is  urged  that  unless  parties  appealing 
from  a  decree  of  this  character  are  required  to  pray  an  appeal 
at  the  time  of  its  rendition,  and  have  time  fixed  within  which 
to  perfect  it,  there  is  no  limitation  imposed  upon  the  time 
when  it  may  be  taken.  There  is  undoubtedly  a  limit  within 
which  appeals  of  this  character  can  be  prosecuted.  Section 
2427  eupra  is  silent  on  that  question,  but  impliedly  it  must  be 
limited  to  some  period  with  respect  to  the  date  of  the  decree, 
either  by  some  other  provision  of  the  statute,  or  to  a  reason- 
able time  after  that  date.  The  final  order  on  the  decree  was 
April  22.  July  13,  following,  the  statement  of  appeal  was 
presented.  There  is  no  express  provision  of  the  act  from 
which  it  can  be  inferred  that  the  right  to  an  appeal  within 
that  time  was  barred,  and  the  statement  was  certainly  pre- 
sented within  a  reasonable  length  of  time  after  the  rendition 
of  the  decree.  The  period  witliin  which  appellants  were  re- 
quired to  lodge  their  transcript  of  record  with  the  clerk  of 
this  court  would  begin  with  the  date  their  appeal  was  granted, 
and  as  they  filed  such  transcript  within  the  period  provided 
by  section  2429,  Mills'  Ann.  Stats.,  they  were  not  in  default 
in  this  respect. 
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Tlie  statement  of  appeal  was  verified  by  counsel  for  ap- 
pellants, and  for  this  reason  it  is  claimed  to  be  insufficient. 
Section  2427,  ntprti^  does  not  direct  by  whom  the  statement 
of  appeal  shall  be  verified/  It  merely  says  it  shall  be.  This 
is  not  equivalent  to  directing  that  it  must  be  by  appellants 
or  some  one  of  them ;  ordinarily,  a  pleading  should  be  veri- 
fied by  the  party  presenting  it,  but  this  rule  is  not  inflexible, 
for  the  verification  of  another  may  be  substituted  when  good 
cause  is  shown  therefor.  Byrne  v.  Alas^  68  Cal.  479 ;  WUl  v. 
LyOe  Creek  Water  Co.,  34  Pac.  Rep.  830 ;  1  Ency.  PI.  &  Pr.  326, 
n.  1.  The  statement  is  verified  by  two  counsel  for  appel- 
lants, who  state  that  the  allegations  therein  are  true  of  their 
own  knowledge,  and  that  they  make  the  verification  on  be- 
half of  their  respective  clients,  because  they  are  more  fami- 
liar with  the  facts  than  they  are.     This  showing  is  sufficient. 

Appellants,  by  availing  themselves  of  the  provisions  of 
section  2425,  Mills'  Ann.  Stats.,  in  applying  for  a  rehearing 
and  review  of  the  decree,  have  not  waived  their  right  to  an 
appeal.  That  is  a  method  by  which  the  relief  they  now  seek 
in  this  proceeding,  might  have  been  obtained  in  the  court 
below ;  but  failing  in  that,  the  right  of  an  appeal  from  the 
decree  could  still  be  exercised.  It  is  also  contended  that 
they  are  appealing  from  both  the  order  denying  a  review  and 
the  decree.     The  appeal  is  only  from  the  latter. 

It  is  urged  there  is  no  bill  of  exceptions  in  this  case, 
for  the  reason  that  what  purports  to  be  such  is  not  signed 
by  the  trial  judge  ;  that  no  exception  has  been  saved  to  the 
judgment,  because  the  recital  in  the  order  affirming  the 
referee's  decree  that  appellants  accepted,  does  not  preserve 
an  exception.  Neither  of  these  grounds  is  sufficient  to  work 
a  dismissal  of  the  appeal.  If  appellants  have  no  bill  of  ex- 
ceptions, or  have  preserved  no  exception  to  the  judgment, 
they  would  still  have  tlie  right  to  have  such  matters  deter- 
mined as  might  be  presented  by  the  record  proper.  The 
motion  to  dismiss  is  denied. 

Appellee  also  moves  to  transfer  this  cause  to  the  court  of 
appeals.    A  water  right  is  a  freehold  estate,  within  the  mean- 
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ing  of  the  statutes  regulating  the  jurisdiction  of  appeals  to 
this  court,  and  as  the  title  to  water  rights  is  involved  in 
this  case,  this  court  has  jurisdiction.  Wt/att  et  al.  v.  Larimer 
^  Weld  L  Co.^  18  Colo.  298.  The  motion  to  transfer  is  ovei^ 
ruled. 

Appellee  also  moves  to  strike  out  from  what  purports  to 
be  the  bill  of  exceptions,  all  the  evidence  therein  transcribed, 
and  also  specific  parts  thereof.  It  is  unnecesisary  to  pass  on 
this  motion,  because  we  cannot  consider  any  of  the  evidence 
brought  here  by  appellants  for  the  purpose  of  determining 
whether  or  not  the  decree  should  be  sustained.  Neither  can 
we  for  this  purpose  consider  the  affidavits  filed  by  appel- 
lants in  support  of  their  petitions  for  review,  with  additional 
evidence  (^Kerr  v.  Ihidley^  26  Colo.  457),  for  such  affidavits 
would  not  be  evidence.  On  an  appeal  of  this  character  the 
action  of  the  trial  court  in  refusing  such  petitions  might  be 
reviewable,  not  because  by  such  an  appeal  one  is  taken  di- 
rectly from  such  order,  but  for  the  reason  that  on  an  appeal 
from  a  decree,  all  antecedent  proceedings  might  be  brought 
up  for  review.  In  order,  however,  to  have  such  affidavits 
considered  for  any  purpose,  it  would  be  necessary  to  have 
them  incorporated  in  a  bill  of  exceptions,  signed  and  sealed 
by  the  trial  judge,  for  they  are  no  part  of  the  record  proper. 
Counsel  for  appellants  claim  that  under  the  statute  regulate 
ing  the  adjudication  of  water  rights,  the  evidence  taken  and 
preserved  by  the  referee  becomes  a  part  of  the  record  in  the 
case,  and  that  under  the  provisions  of  section  2429,  Mills' 
Ann.  Stats.,  only  so  much  of  the  evidence  as  affects  the 
ditches  mentioned  in  the  order  allowing  the  appeal  need  be 
certified  to  this  court.  We  will  not  determine  whether  the 
evidence  as  preserved  in  this  case  is  a  part  of  the  record  or 
not.  Granting  that  it  is,  then  where  only  a  portion  of  such 
evidence  is  certified  by  the  clerk,  it  cannot  be  considered 
unless  it  also  is  signed  and  sealed  by  the  trial  judge,  as  con- 
taining all  the  evidence  affecting  tilie  ditches  named  in  the 
order  allowing  the  appeal.   Kerr  v.  IXudley^  supra. 

It  is  claimed  that  the  certificate  of  the  clerk  takes  it  out 


Digitized  by 


Google 


---1 


1899.]  Dauh  v.  CoNiiEY.  63 

of  the  rale  announced  in  Kerr  v.  Dudleifj  tupra^  because  it 
refers  to  specific  ditches.  It  will  be  noticed  that  this  certif- 
icate expressly  states  that  it  omits  exhibits  relating  to  these 
ditches,  from  which  it  is  apparent  that  all  the  evidence  re- 
lating to  them  is  not  here ;  and  again,  the  certificate  of  one 
whose  duties  are  purely  clerical  cannot  be  substituted  for 
that  of  the  trial  judge,  whose  function  in  this  respect  would 
be  judicial. 

Appellee  also  moves  to  strike  out  the  objections  and  ex- 
ceptions of  appellants  to  the  report  of  the  referee.  These 
were  filed  under  the  provisions  of  section  2420,  Mills' 
Ann.  Stats,  and  are  part  of  the  record  proper,  so  that  the 
motion  to  strike  them  must  be  denied. 

It  appearing  from  the  steps  taken  by  appellants  that  by 
filing  such  exceptions  and  objections,  they  have  excepted  to 
the  decree,  the  only  question  presented  is,  whether  or  not 
the  record  proper  discloses  any  errors  of  which  they  can  com- 
plain. The  decree  directed  by  the  court  embraces  findings 
of  fact  and  conclusions  of  law  as  to  the  respective  ditches, 
and  is  also  a  part  of  the  record.  From  this  source  it  appears 
that  with  respect  to  the  Daum  ditch,  the  referee  concluded 
(which  was  affirmed  by  the  court),  that  because  the  con- 
veyances through  which  appellants,  as  the  claimants  of  water 
rights  in  the  stream,  through  this  ditch,  obtained  title  to  the 
lands  upon  which  the  water  originally  appropriated  was  used, 
made  no  express  mention  of  eitJier  ditch  or  water  rights,  and 
there  being  no  separate  transfer  of  such  rights,  that  there- 
fore appellants,  Daum  and  Lochner,  took  no  title  to  such 
water  rights  by  the  deeds  in  question,  and  their  priority  was 
limited  to  the  time  when  they  commenced  to  construct  a 
ditch  to  use  water  from  the  stream  for  the  purpose  of  irri- 
gating these  lands.  For  similar  reasons,  it  was  also  held 
that  tibe  remaining  appellants,  as  the  owners  of  the  Bishop 
ditch,  acquired  no  rights  to  the  original  appropriation  of 
water  from  the  stream  upon  the  lands  which  they  now  own, 
and  in  addition  thereto,  that  because  it  appeared  that  while 
these  lands  were  unsurveyed,  one  who  had  utilized  water 
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from  the  stream  to  irrigate  them,  and  had  subeequently 
abandoned  them,  turning  over  his  improvements  to  another, 
in  payment  of  a  debt,  who  subsequently  sold  the  ditch  and 
water  right  to  a  remote  grantor  of  the  lands  of  these  appellants, 
and  that  such  sale  may  have  been  oral,  that  such  grantor  ob- 
tained no  title  to  such  water  rights  by  reason  of  tiiese  trans- 
fers. Each  of  these  conclusions  was  erroneous.  A  water 
right  is  a  distinct  subject  of  grant,  and  may  be  conveyed 
separate  and  apart  from  the  land  upon  which  it  ia  utilized ; 
but  nevertheless,  whether  a  deed  to  such  land  convejrs  such 
right  depends  upon  the  intention  of  the  grantor,  to  be  de- 
termined from  the  terms  of  the  deed,  or,  when  the  latter  is 
silent  as  to  such  right,  from  the  circumstances  surrounding 
the  transaction.  Arnett  v.  Linhart^  21  Colo.  188 ;  Q-eltaieks 
V.  Todd,  24  Colo.  494 ;  Travelers'  Ins.  Co.  v.  Childs,  25  Colo. 
860.  Applying  this  doctrine,  the  mere  fact  that  the  deeds 
through  which  the  respective  appellants  obtained  title  to 
their  lands  made  no  mention  of  water  rights  then  in  exist- 
ence, which  had  been  utilized  upon  these  lands,  was  not 
conclusive  proof  that  they  had  not  succeeded  to  these  rights, 
as,  in  the  absence  of  any  express  declaration  in  the  deeds  re- 
garding them,  whether  or  not  they  were  conveyed  should 
have  been  determined  from  the  circumstances  connected  with 
the  transactions,  as  indicated  in  the  authorities  above  cited. 

The  transfer  of  a  water  right,  in  order  to  avoid  the  statute 
of  frauds,  should  be  in  writing,  signed  by  the  party  mating 
it ;  but  a  stranger  to  such  an  agreement  cannot  object  that  it 
was  not  so  evidenced.  That  question  is  purely  personal, 
and  cannot  be  raised  by  those  who  were  neither  parties  nor 
privies  to  the  agreement.  Chicago  Dock  Co.  v.  Kinsiej  49  111. 
289 ;  Wood  v.  Lovmey,  50  Pac.  Rep.  794 ;  McDonald  v.  Lannen^ 
47  Pac.  Rep.  648.  There  may  be  an  expression  in  Bumham  v. 
Freeman,  11  Colo.  601,  which  would  indicate  that  an  interest 
in  realty  cannot  pass  by  a  mere  verbal  sale,  even  as  against 
those  who  were  not  parties  to  such  a  transfer.  An  examina> 
tionof  that  case  discloses  that  this  question  was  not  involved, 
and  that  the  suggestion  was  not  pertinent  to  a  determina- 
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tion  of  the  case,  or  in  any  manner  applicable  to  any  question 
presented,  but  was  used  as  an  illustration  by  way  of  argu- 
ment. The  fact,  therefore,  that  remote  grantors  of  the  pres- 
ent owners  of  the  Bishop  ditch  may  have  transferred  their 
improvementB  to  the  lands  now  owned  by  these  parties  by 
parol,  was  not  conclusive  that  the  water  rights  which  they 
had  acquired  by  use  of  water  on  these  lands  were  not  trans- 
ferred, or  that  the  claimants  thereof  through  this  ditch  had 
not  succeeded  to  them,  because  neither  of  tiie  appellees,  nor 
their  predecessoi's  in  interest,  were  parties  or  privies  to  such 
verbal  sales,  or  if  those  who  originally  appropriated  the 
water,  which  appellants  as  claimants  through  the  Bishop 
ditch  now  claim,  transferred  their  interest  to  those  from 
whom  these  claimants  acquired  theirs,  appellees  connot  be 
heard  to  raise  any  question  regarding  the  validity  of  such 
transfers. 

As  the  trial  judge  appears  to  have  entertained  erroneous 
views  regarding  the  transfer  of  water  rights,  it  is  apparent 
that  in  fixing  the  priorities  of  appellants  no  consideration  was 
given  to  the  use  of  water  on  their  lands  through  their  respec- 
tive ditches,  by  those  who  originally  appropriated  water  from 
the  stream  for  that  purpose,  or  the  use  thereof  by  certain 
persons  who  later  applied  it  to  these  lands.  From  the  find- 
ings in  the  decree,  had  these  matters  been  considered,  the  re- 
spective priorities  of  appellants  and  appellees  might  have 
been  relatively  different,  and  to  the  advantage  of  the  former, 
both  in  time  and  volume.  For  this  reason,  the  decree  as  to 
the  parties  before  the  court  on  this  appeal  is  set  aside,  and 
the  cause  remanded  for  further  proceedings.  The  costs  of 
the  appeal  will  be  taxed  to  the  appellees  pro  rata. 

Decree  vacated  and  cause  remanded/or  further  proceedings. 
Vol.  xxvn— 6 
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[Ho.  S827.] 
The  Empson  Packing  Co.  v.  Vaughn, 

1.  NsGLieBNCB— Question  fob  Jubt. 

When  the  determination  of  the  qnestion  of  negligence  depends  upon  in- 
ferences, which  may  be  drawn  from  facts  and  circumstances  of  a 
character  tliat  different  minds  may  honestly  draw  different  conclu- 
sions therefrom,  the  question  should  be  left  to  the  jury. 

2.  Same. 

Where  the  facts  showed  that  a  steam  cooker  in  a  canning  factory  ex- 
ploded witli  great  violence;  that  no  safety  yalve  was  used;  that  the 
thermometer  and  gauge  used  to  indicate  the  temperature  and 
pressure  would  not  instantly  indicate  a  sudden  increase  in  temper- 
ature and  pressure ;  that  the  steam  was  supplied  to  the  cooker  from 
boilers  capable  of  sustaining  a  much  higher  pressure  and  capable 
of  transmitting  into  the  cooker  in  a  very  short  time  sufficient  steam 
to  raise  the  pressure  above  the  safety  limit;  that  at  the  time  of  the 
explosion  the  pressure  in  the  boiler  was  almost  at  its  maximum, 
and  far  in  excess  of  what  the  cooker  could  stand;  that  the  valve 
regulating  the  transmission  of  steam  from  the  boiler  to  the  cooker 
was  not  entirely  closed ;  held^  that  the  facts  were  sufficient  to  sup- 
port the  findings  of  the  jury  that  the  explosion  was  caused  by  an 
excessive  pressure  of  steam,  and  that  the  failure  to  supply  the 
cooker  with  a  safety  valve  was  negligence. 

3.  Negligence— Instructions. 

In  an  action  for  damages  for  injuries  caused  by  negligence  of  defend- 
ant, an  instruction  that  plaintiff  could  not  recover  if  the  accident 
was  caused  by  the  negligence  of  a  co-employ  6,  was  properly  refused 
where  there  was  no  evidence  tending  to  prove  negligence  of  a  co- 
employ^. 

4.  Instbuctions— Objections  Waived— Appellate  Pbacticb. 

An  objection  by  a  defendant  and  appellant  to  an  instruction  on  the 
ground  that  it  submitted  an  issue  not  presented  in  the  pleading 
cannot  be  raised  for  the  first  time  in  the  appellate  court,  where  the 
defendant  by  its  answer,  and  both  parties  by  their  evidence  in  the 
trial  court,  treated  the  question  submitted  by  the  instruction  as 
being  within  the  issues. 

6.  Jubies— Quotient  Verdict. 

The  fact  that  jurors  ascertained  the  average  judgment  as  to  the  amount 
of  damages  a  plaintiff  was  entitled  to  recover,  by  adding  the  sev- 
eral amounts  of  each  juror^s  opinion  on  the  subject  and  dividing 
the  sum  by  the  number  of  jurors,  and  subsequently  agreed  upon 
the  quotient  as  their  verdict,  would  not  vitiate  the  verdict,  where 
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there  was  no  prior  agreement  to  be  bound  by  the  result  thus  ob- 
tained, and  the  average  thus  obtained  was  subsequently  discussed 
and  finally  agreed  upon  as  the  amount  of  damages  they  would  re- 
turn as  their  verdict. 

Appeal  from  the  District  Court  of  Boulder  County. 

Action  by  appellee,  as  plaintiff,  to  recover  from  appellant, 
as  defendant,  damages  resulting  from  the  death  of  her  son, 
caused  by  the  alleged  negligence  of  defendant.  Upon  the 
issues  joined  there  was  a  verdict  and  judgment  for  plaintiff, 
from  which  defendant  appeals. 

Mr.  Bybon  L.  Carr,  Mr.  F.  P.  Sbcor,  Mr.  J.  C.  Helm 
and  Mr.  L.  P.  McGuirb,  for  appellant. 

Messrs.  Minor  &  Atwood  and  Messrs.  Goudy  &  Twitch- 
ell,  for  appellee. 

Mb.  Justice  Gabbbrt  delivered  the  opinion  of  the  court. 

Appellant  owns  and  operates  a  canning  factory.  For  the 
purpose  of  cooking  its  products,  it  used  what  is  designated  as 
a  **  cooker,"  known  as  **  Baker's  process  kettle,"  a  cylindrical 
apparatus  made  of  iron,  in  which  the  vegetables  previously 
canned  are  placed  for  the  puipose  of  subjecting  them  to  a 
sufficient  degree  of  heat  to  complete  the  process  of  canning. 
This  is  accomplished  by  closing  the  cooker  perfectly  tight 
and  turning  in  steam  which  is  supplied  from  boilers  through 
a  pipe  comiecting  them  with  it.  The  steam  thus  confined 
supplies  the  required  degree  of  heat.  Appellee's  son,  a  minor, 
was  an  employ^  of  the  appellant,  engaged  in  operating  the 
cooker,  which,  without  fault  upon  his  part,  exploded,  inflict- 
ing injuries  which  resulted  in  his  death.  In  the  first  count 
of  her  complaint,  she  bases  a  right  to  a  recovery  upon  the 
ground  that  the  neglect  of  the  appellant  in  failing  to  equip 
the  cooker  with  proper  safety  appliances  was  negligence  upon 
its  part,  which  was  the  proximate  cause  of  the  explosion. 
This  issue  was  submitted  to  a  jury. 
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Appellee  claims  that  the  explosion  was  due  to  the  excess- 
ive pressure  of  steam  confined  in  the  cooker,  which  would 
have  been  avoided  had  it  been  provided  with  a  safety  valve, 
so  regulated  as  to  allow  the  escape  of  the  steam  upon  reach- 
ing a  pressure  within  the  limits  of  safety,  or  the  pipe  connect- 
ing the  cooker  with  the  boiler  had  been  equipped  with  a 
pressure  regulator  which  would  have  automatically  prevented 
the  pressure  exerted  by  the  steam  reaching  beyond  a  fixed 
point.  Appellant  contends  that  the  evidence  fails  to  estab- 
lish that  it  was  negligence  upon  its  part  not  to  use  eitiier  of 
these  appliances ;  that  it  does  not  appear  that  excessive  pres- 
sure of  steam  was  the  proximate  cause  of  the  accident,  and 
that  to  have  used  any  other  appliances  than  it  did,  would  re- 
sult in  injuring  its  product. 

Various  reasons,  based  upon  the  evidence,  are  assigned  by 
counsel  for  appellant  in  support  of  its  contention,  and  they 
can  all  be  disposed  of  by  a  brief  review  and  analysis  of  the 
testimony  bearing  upon  the  alleged  negligence  of  appellant 
in  the  respect  noticed,  and  the  cause  of  the  accident. 

The  boilers  in  which  the  steam  used  in  the  cooker  was  gen- 
erated were  capable  of  withstanding  a  pressure  of  from  ninety 
to  100  pounds  to  the  square  inch.  At  the  time  of  the  accident 
this  was  about  the  force  exerted  by  the  steam  within  these 
boilers.  The  cooker  was  capable,  as  variously  stated,  of  re- 
sisting a  pressure  of  from  twenty-five  to  fifty  pounds  to  the 
square  inch,  although,.according  to  the  catalogues  of  the  man- 
ufacturers, its  resistance  was  thirty  pounds.  It  was  sold  with 
a  safety  valve,  and  when  first  installed  was  equipped  with  one 
which  was  subsequently  discarded,  because  it  did  not  work 
well.  The  cuts  issued  by  the  manufacturers  show  that  these 
kettles  are  also  provided  with  a  steam  gauge  and  thermometer. 
It  was  operated  by  appellant  with  a  g^uge  and  thermometer,  a 
combination  appliance  which  indicated  the  pressure  exerted 
by  the  steam  in  the  cooker,  and  the  degrees  of  heat  generated, 
by  a  scale  indicating  the  heat  and  its  equivalent  in  pressure. 
The  mercury  by  which  these  conditions  were  shown  was  en- 
closed in  a  receptacle  on  the  inside  of  the  cooker,  directly 
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connected  with  the  appliance  on  the  outside.  The  flow  of 
steam  from  the  boilers  was  regulated  by  an  ordinary  globe 
valve  operated  by  hand.  The  cooker  when  filled  with  cans 
was  closed,  and  the  steam  turned  on  with  full  force,  suddenly, 
until  the  temperature  reached  about  240  degrees,  when  it 
was  closed  off,  the  exhaust  valves  on  the  cooker  opened,  and 
the  steam  allowed  to  escape  until  the  temperature  ran  down 
to  about  212  degrees,  when  these  valves  were  closed  and 
steam  again  turned  on  with  full  force  until  the  temperature 
reached  240  degrees.  The  valve  regulating  the  flow  of  steam 
from  the  boilers  was  then  closed  down,  so  as  to  allow  only 
sufficient  to  pass  through  to  overcome  the  exhaust,  radiation, 
and  condensation,  and  thus  hold  the  temperature  at  about 
240.  It  is  claimed  that  with  this  degree  of  heat  the  steam 
within  the  cooker  would  not  exert  a  pressure  greater  than 
fifteen  pounds,  although  there  is  evidence  to  the  effect  that 
by  this  method  of  operating,  a  direct  and  full  pressure  from 
the  boiler  might  be  exerted  upon  the  cooker,  and  if  the  globe 
valve  was  disturbed  when  the  pressure  was  equal  to  fifteen 
pounds,  steam  sufficient  would  pass  to  the  cooker  within  the 
space  of  about  one  minute  to  raise  the  pressure  beyond  the 
safety  point.  The  thermometer  and  gauge  would  indicate 
the  heat  and  pressure,  but  would  not  respond  instantly,  for 
the  reason  that  the  mercury  would  not  rise  until  the  heat 
had  been  communicated  through  the  receptacle  containing 
it ;  neither  would  it  relieve  any  pressure,  while  a  safety  valve 
would  act  automatically  by  releasing  the  steam  the  moment 
a  pressure  was  exerted  beyond  that  at  which  it  was  set  to 
open,  and  a  pressure  regulator  on  the  pipe  connecting  the 
cooker  with  the  boiler  would  prevent  the  pressure  beyond  a 
given  point.  In  some  canning  factories  safety  valves  upon 
the  cookers  are  used,  in  others  not,  the  evidence  being  that 
the  thermometer  and  gauge  was  the  appliance  most  generally 
employed.  There  was  evidence  to  the  effect  that  a  safety 
valve  would  not  operate  on  the  cooker  of  the  kind  in  ques- 
tion, because  sugar  and  other  substances  would  be  taken  up 
by  the  steam  and  deposited  upon  its  mechanism,  which  would 
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cause  it  to  stick ;  but  there  was  also  evidence  to  show  that 
if  these  substances  were  removed,  it  would  work.  It  was 
also  stated  that  such  an  appliance  would  injure  the  product 
being  prepared  in  the  cooker,  because  it  would  reduce  the 
temperature  by  releasing  the  steam,  or  if  set  to  release  the 
steam  at  a  point  above  the  desired  degree  of  heat,  the  pro- 
duct would  be  injured  by  overcooking ;  but  there  was  also 
evidence  that  when  a  high  temperature  was  used,  the  cook- 
ing was  accomplished  more  rapidly.  On  the  afternoon  of 
the  accident,  the  work  of  operating  the  cooker  was  being 
hurried,  as  delays  had  occurred  during  the  forenoon.  On 
behalf  of  appellant  there  was  evidence  that  about  a  month 
before  the  accident,  the  cooker  had  been  tested  by  hydraulic 
pressure,  and  showed  a  resistance  of  at  least  forty  pounds, 
but  there  is  a  dispute  as  to  whether  or  not,  as  a  matter  of  fact, 
this  test  was  made.  It  appears  that  the  employ^  whose  duty 
it  was  to  turn  the  steam  off  and  on  the  cooker,  had  two  others 
to  which  he  also  attended,  and  in  addition  had  other  duties 
to  perform  which  necessitated  his  being  away  some  feet  from 
the  cooker ;  that  just  before  the  explosion  he  noticed  that  the 
thermometer,  according  to  the  degrees  of  heat,  only  registered 
fifteen  pounds  of  pressure.  The  explosion  shattered  the  door 
of  the  cooker  into  several  pieces,  and  the  kettle,  weighing 
over  a  ton,  was  thrown  backwards  by  the  recoil  a  distance  of 
ten  or  twelve  feet,  striking  a  pine  post  6x8,  with  sufficient 
force  to  break  it.  Some  defects,  not  noticable  from  the 
surface,  were  observed  in  the  material  of  the  broken  door, 
but  no  witness  pretends  to  state  that  these  imperfections 
would  reduce  the  resistance  of  the  door,  to  less  than  fifteen 
pounds.  The  thermometer  was  not  broken  by  the  force  of 
the  explosion.  Some  of  the  product  in  the  cooker  at  the 
time  of  the  accident  was  afterwards  prepared  in  another,  and 
when  opened,  was  found  to  be  uninjured  and  marketable. 

On  behalf  of  appellant  it  is  contended  that  this  evidence 
does  not  establish  negligence  upon  its  part,  because  it  ap- 
pears that  such  safety  appliances  as  are  sanctioned  as  safe, 
or  those  generally  employed  by  persons  engaged  in  similar 
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business,  were  in  use  upon  the  exploded  cooker,  and  that  the 
explosion  was  due  to  latent  defects,  and  not  overpi^essure. 

When  the  determination  of  the  question  of  negligence  de- 
pends upon  inferences,  which  may  be  drawn  from  facts  and 
circumstances  of  a  character  that  different  minds  may  hon- 
estly draw  different  conclusions  therefrom,  the  question 
should  be  left  to  the  jury.  Lord  v.  Pueblo  S,  ^  R.  Co,y  12 
Colo.  390;  2  Thompson  on  Negligence,  1236 ;  Colo.  Cent.  R. 
Co.  V.  Martin^  7  Colo.  592 ;  Sherman  &  Redfield  on  Negli- 
gence, §  11. 

In  operating  its  factory  appellant,  through  those  whose 
duty  it  was  to  manage  and  superintend  it,  was  required  to 
exercise  that  care  and  prudence  in  supplying  the  cooker  with 
such  appliances  to  avoid  injury  to  its  employes,  that  ordi- 
narily prudent  persons,  entrusted  with  like  duties,  with  due 
regard  to  the  dangers  to  be  guarded  against,  would  have  em- 
ployed for  that  purpose.  N.  Y.  ^  Colo.  M.  S.  ^  Co.  v. 
Rogers,  11  Colo.  6 ;  Cooley  on  Torts,  (2d  ed.),  657  ;  Wash.  ^ 
a.  R.  Co.  V.  McDade,  135  U.  S.  554 ;  2  Thompson  on  Negli- 
gence, 982. 

Its  failure  to  do  so  would  be  negligence.  The  jury  found 
that  it  had  not  exercised  the  requisite  care  with  respect  to 
equipping  its  cooker ;  so  the  first  question  presented,  is,  does 
the  evidence  fairly  warrant  the  inference  that  appellant  was 
negligent  in  this  particular? 

In  some  establishments  safety  valves  were  used ;  in  others 
only  the  thermometer  and  gauge,  used  by  appellant.  The 
use  of  impounded  steam  is  not  confined  to  canning  factories. 
Which  of  these  appliances  was  the  one  which  the  exercise  of 
reasonable  care  and  prudence  would  adopt?  Steam  has  ever 
been  recognized  as  a  dangerous  agency,  the  use  of  which  I'e- 
sults  in  accidents  even  where  the  most  approved  safety  ap- 
pliances are  utilized.  The  cooker  was  connected  directly 
with  the  boilers,  and  was  only  capable  of  withstanding  a 
much  less  degree  of  pressure  than  the  steam  generated  in 
these  receptacles  usually  exerted.  It  was  designed  to  be 
nised  with  a  safety  valve.    The  thermometer  and  gauge  on 
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the  cooker  would  not  instantly  indicate  the  pressure  of  the 
steam  within  it.  The  steam  was  only  controlled  by  a  globe 
valve  on  the  pipe  through  which  it  was  conducted  to  the 
cooker.  Before  any  warning  of  danger  pressure  would  be 
indicated  by  the  thermometer  and  gauge,  an  explosion  might 
occur.  So  that  from  this  testimony,  viewed  in  the  light  of 
the  difference  between  the  resisting  capacity  of  the  cooker 
and  the  boUer,  the  manner  of  using  tiie  steam,  the  ine£B- 
ciency  of  the  thermometer  and  g^uge  to  instantly  indicate  a 
dangerous  pressure,  and  the  absence  of  any  appliance  to  re- 
lieve such  pressure,  if  there  was  room  for  an  honest  differ- 
ence of  opinion  between  intelligent  and  upright  men  as  to 
whether  or  not  appellant  had  exercised  that  care,  caution, 
and  prudence  in  equipping  its  machinery  for  the  purpose  of 
preventing  injury  to  its  employes  that  it  should,  it  at  least 
is  sufficient  from  which  to  deduce  the  inference  that  it  had 
not  and  the  jury  was  clearly  justified  in  so  concluding. 

The  contention  of  appellant  that  the  use  of  a  safety  valve  on 
the  cooker  would  injure  the  product  is  without  foundation ;  on 
the  contrary,  such  an  appliance  would  prevent  its  being  sub- 
ject to  an  excessive  heat  by  allowing  the  steam  to  escape  be- 
fore that  degree  was  reached.  To  release  the  steam  at  a 
pressure  slightly  above  that  which  was  required  to  do  the  best 
work  would  not  prevent  the  heat  from  reaching  the  required 
degree,  but  would  automatically  relieve  the  product  from 
overheating  by  releasing  the  agency  through  which  this  heat 
was  communicated.  That  it  would  not  work  successfully 
upon  the  cooker  is,  also,  without  foundation,  because  the 
evidence  establishes  that  it  would  require  more  care  to  keep 
it  in  order,  but  with  the  exercise  of  that  care,  it  would  per- 
form the  function  for  which  it  was  intended. 

The  next  question  relates  to  the  sufficiency  of  the  evidence 
to  establish  that  the  explosion  was  caused  by  overpressure. 
At  the  time  of  the  accident,  the  pressure  in  the  boiler  was  at 
least  ninety  pounds.  The  globe  valve  was  not  entirely  closed. 
The  work  of  operating  the  cooker  was  being  hurried.  Ac- 
cording to  the  claim  of  appellant,  it  had  been  tested  abouf 
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one  month  before,  by  subjecting  it  to  a  hydraulic  pressure 
nearly  three  times  as  great  as  the  steam  exerted  when  it  was 
in  use.  The  violence  of  the  explosion  indicated  that  it  was 
caused  by  a  force  of  great  energy.  Latent  defects  in  the 
door  did  not  appear  to  exist  to  a  sufficient  extent  to  cause  it 
to  burst  under  ordinary  pressure.  This  state  of  facts  is 
ample  to  support  the  conclusion  of  the  jury,  that  the  explo- 
sion was  caused  by  an  excess  of  pressure  within  the  cooker. 
In  this  connection  it  is  urged  that  because  the  thermometer 
was  not  broken,  which  would  have  been  the  result  had  the 
mercury  been  subjected  to  an  unusual  degree  of  heat,  and 
because  some  of  the  product  in  the  cooker  at  the  time  of  the 
accident  was  not  injured  by  overheating,  that  these  facts 
establish  that  the  explosion  was  not  caused  by  an  extraordi- 
nary pressure.  These  are  circumstances  proper  to  consider 
in  endeavoring  to  ascertain  the  proximate  cause  of  the  acci- 
dent, but  are  not  conclusive.  A  sudden  rush  of  steam  into 
the  cooker  could  readily  cause  it  to  explode  before  the  heat  it 
contained  would  be  communicated  to  either  the  bulb  of  the 
thermometer,  or  the  contents  of  the  cans. 

The  errors  assigned  upon  the  giving  and  refusal  of  instruc- 
tions will  now  be  considered.  Appellant  requested  the  court 
to  instruct  the  jury  that  if  the  accident  was  caused  by  the 
negligence  of  a  coemploy^,  appellee  could  not  recover  unless 
the  duty  of  such  coemploy^  was  to  superintend  the  works, 
or  keep  the  machinery  in  proper  condition.  Our  attention  is 
not  directed  to  any  evidence  tending  to  prove  that  the  coem- 
ploy^  named  in  this  request  was  negligent  in  the  discharge 
of  the  duties  imposed  upon  him  by  appellant ;  on  the  con- 
trary, its  counsel  contend  there  is  not.  An  instruction  should 
not  be  predicated  on  the  existence  of  a  fact  which  there  is 
no  evidence  to  establish,  and  it  was,  therefore,  not  error  for 
the  court  to  deny  this  request.  Qibbs  v.  Wall^  10  Colo.  153 ; 
Wood  V.  Chapman^  24  Colo.  184 ;  Robinson  v.  D,  ^  E.  G.  B. 
Co.,  24  Colo.  98 ;  HearU  v.  Rhodes,  66  111.  851 ;  American  et 
al.  V.  Rimport,  75  111.  228. 
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For  the  same  reason,  the  eleventh  instruction  requested 
by  appellant  was  properly  refused. 

The  purport  of  instruction  six  given  by  the  court,  was  that 
if  the  duties  imposed  upon  the  employ^  intrusted  with  the 
operation  of  the  valve  by  which  the  steam  was  turned  on  or 
off  the  cooker  were  such  that,  in  the  performance  of  such 
duties,  he  was  compelled  to  neglect  the  valve  in  question, 
and  that  this  was,  or  by  the  exercise  of  ordinary  skill  and 
diligence,  could  have  been  known  by  appellant,  it  was  guilty 
of  negligence.  The  objection  urged  against  this  instruction 
is,  that  no  such  issue  was  presented  by  the  pleadings,  the 
claim  of  counsel  for  appellant  being,  that  the  negligence 
charged  consisted  in  not  providing  appliances  to  prevent  the 
explosion  of  the  cooker.  It  is  unnecessary  to  determine 
whether  the  charge  of  negligence  stated  in  the  complaint  is 
limited,  as  claimed,  or  not.  Appellant  by  its  answer  seems 
to  have  treated  the  question  submitted  by  this  instruction  as 
an  issue  in  the  case,  for  it  averred,  in  substance,  that  in  con- 
ducting its  business  it  had  furnished  all  necessary  apparatus 
for  regulating  the  passage  of  steam  from  the  boiler  to  the 
cookers,  and  kept  a  competent  and  experienced  man  to  oper- 
ate the  apparatus  so  furnished,  who,  at  the  time  of  the  ex- 
plosion, was  so  engaged.  It  also  appears  that  the  evidence 
regarding  the  duties  of  this  employ^  was  admitted  without 
objection  on  the  part  of  appellant,  and  that  it  introduced  evi- 
dence on  this  subject.  This  evidence  discloses  that  in  the 
performance  of  these  duties,  this  employ^  was  frequently 
compelled  to  be  away  from  the  immediate  vicinity  of  the 
globe  valve  which  it  was  his  duty  to  operate.  On  the  sub- 
mission of  the  case  to  the  jury,  counsel  for  appellant  requested 
the  court  to  give  an  instruction  predicated  upon  lus  negli- 
gence, which,  as  we  have  already  noticed,  was  refused.  In 
the  motion  for  a  new  trial  no  question  appears  to  have  been 
made  regarding  the  proposition  that  the  instruction  now  be- 
ing considered  submitted  an  issue  not  properly  made  by  the 
pleadings.  In  the  briefs  filed  by  counsel  for  appellant  in  this 
court,  no  such  proposition  is  suggested.    It  was  raised  for 
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the  first  time  on  oral  argument,  so  that  it  seems  from  the  con- 
duct of  the  case,  that  in 'the  court  below  counsel  for  both 
parties  treated  the  question  submitted  by  this  instruction  as 
being  within  the  issues,  and  for  that  reason  it  cannot  now  be 
raised  on  appeal. 

In  its  motion  for  a  new  trial,  appellant  sought  to  establish 
that  the  amount  of  the  verdict  returned  by  the  jury  was  the 
result  of  a  resort  to  chance.  In  support  of  this  ground  of 
the  motion,  the  affidavits  of  two  of  the  jurors  were  obtained, 
to  the  effect  that  it  was  agreed  by  the  jurors  that  each  should 
mark  down  the  sum  which,  in  his  opinion,  was  the  measure 
of  daoiages,  and  that  the  quotient  resulting  from  dividing 
the  aggregate  of  such  several  sums  by  six,  should  be  the  ver- 
dict ;  that  this  agreement  was  carried  out,  and  a  verdict  re- 
turned accordingly.  Subsequently,  the  affidavits  of  all  the 
jurors  were  obtained,  the  purport  of  which  was,  that  they  all 
agreed  that  the  plaintiff  was  entitled  to  recover,  but  expe- 
rienced great  difficulty  in  reaching  an  agreement  as  to  the 
amount ;  that  it  was  then  proposed  to  take  an  average  of  the 
amount  of  damages  to  which  each  thought  plaintiff  was  en- 
titled, which  was  done ;  that  there  was  no  agreement  in  ad- 
vance that  the  members  of  the  jury  should  be  bound  by  the 
result ;  that  after  this  average  was  obtained  in  the  manner 
indicated,  it  was  discussed  by  the  jurors,  and  conceded  by  all 
to  be  a  fair  and  proper  sum ;  that  another  ballot  was  then 
taken  upon  the  amount  of  damages  to  be  awarded,  and  each 
voted  for  the  average,  which  was  then  agreed  upon  and  re- 
turned into  court.  One  of  the  jurors  who  made  tiie  affidavit 
filed  by  appellant  states  in  the  one  subsequently  filed,  the 
substance  of  which  is  above  given,  that  he  did  so  for  the  pur- 
pose of  explaining  those  statements  in  his  first  which  appear 
to  be  inconsistent  with  his  last.  The  other  juror  in  his 
second  affidavit  also  stated  that  he  did  not  wish  to  be  under^ 
stood  by  his  first,  that  the  jurors  had  agreed  in  advance  to 
return  a  verdict  for  the  average  amount  of  damages  ascer- 
tained in  the  manner  indicated,  or  that  they  did  not  after- 
wards deliberate  and  agree  upon  the  amount.    He  also  states 
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that  at  the  time  he  made  his  first  affidavit,  he  informed  coun- 
sel for  appellant  that  after  the  average  was  ascertained,  an- 
other  ballot  was  taken.  From  these  statements  it  appears 
there  was  no  agreement  in  advance  that  the  jurors  should  be 
bound  to  return  a  verdict  for  the  amount  indicated  by  an 
average  of  the  respective  sums  which,  in  the  individual  judg- 
ment of  each,  was  the  sum  to  which  plaintiff  was  entitled, 
but  that  after  ascertaining  this  average  it  was,  upon  deliber- 
ation and  discussion  relative  to  the  amount  of  damages,  agreed 
upon,  and  so  returned. 

The  fact  that  the  jurors  ascertained  their  average  judg- 
ment as  to  the  amount  of  damages  to  which  plaintiff  was 
entitled  by  constituting  the  sum  total  of  the  opinion  of  each 
on  this  subject  as  a  dividend,  their  own  number  as  a  divisor, 
and  the  quotient  as  the  average  which  was  subsequently 
agreed  upon  as  their  verdict  does  not  vitiate  it  in  the  absence 
of  a  preliminary  agreement  to  be  bound  by  the  result  thus 
obtained,  especially  where  it  appears  that  such  average  was 
subsequently  discussed  and  finally  agreed  upon  as  the  amount 
of  damages  which  they  would  return  in  favor  of  plaintiff. 
m.  Cen.  V.  Able,  69  111.  181 ;  City  of  Pekin  v.  WinkU,  77  111. 
66 ;  Village  of  Ponea  v.  Crawford^  28  Neb.  662 ;  8  A.  S.  R. 
144;  Bart(mv.ffolmes,16Iow2Ly252;  Danav.  Tucker,^  Johns. 
487;  Harvey  V.  Jones,  iUumjfh.  157;  Dunn  v.  JToK,  8  Blackf. 
82 ;  Wilion  v.  Berryman,  6  Cal.  44 ;  68  Am.  Dec.  78 ;  School- 
field  V.  Brunton,  20  Colo.  189. 

Other  errors  assigned  are  argued,  but  in  our  opinion  they 
are  either  not  tenable,  or  not  of  sufficient  moment  to  war- 
rant a  reversal  of  the  case,  and  for  this  reason  we  do  not 
notice  them  in  detail.  The  judgment  of  the  district  court  is 
affirmed. 

Affirmed. 
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[No.  8859.] 

Cabson  bt  al.  y.  Abvaktes  bt  al. 

1.  Lahdlobd  and  Tsnabt— Sboubity  fob  Rsirr— Subtenant^ Sub- 

BXNDEB  OF  LSASE. 

A  leasee  deposited  with  his  landlord  money  to  guarantee  that  he  would 
retain  the  premises  and  pay  the  rent  for  the  term,  and  afterwards 
assigned  the  lease,  the  lessor  accepting  the  assignee  as  tenant.  Be- 
fore the  expiration  of  the  term  the  subtenant  failed  and  the  land- 
lord took  possession  of  the  building,  sold  out  the  balance  of  the 
subtenant's  goods,  paid  himself  rent  up  to  the  time  of  closing  out 
the  business,  and  paid  a  balance  to  the  subtenant,  and  retained  pos- 
session of  the  building.  Held,  that  the  resumption  of  possession 
by  the  landlord  was  a  cancellation  of  the  lease  contract  and  re- 
leased both  the  original  and  subtenant  from  further  liability  for 
rent  on  the  contract,  and  the  original  lessee  was  entitled  to  reooyer 
back  his  deposit 

2.  Afpelulte  Pbactice— Intebest. 

A  slight  mistake  of  only  a  few  cents  made  by  a  jury  in  the  computation 
of  interest  is  not  sufficient  ground  for  either  reversing  or  modifying 
a  judgment  entered  on  the  verdict,  where  attention  was  first  called 
to  the  mistake  in  the  appellate  court  and  the  trial  court  was  given 
no  opportunity  to  correct  it. 

Appeal  from  the  Court  of  AppeaU. 

Mr.  John  Hipp,  for  appellants. 

Mr.  C.  C.  Bbown  and  Mr.  M.  M.  Makebybb,  for  ap- 
pellees. 

Mb.  Justice  Gabbebt  deliYered  the  opinion  of  the  court. 

Appellees  were  lessees  from  appellants  of  a  part  of  a  store 
room  for  the  term  of  three  years  from  May  1,  1892,  as  evi- 
denced by  a  written  lease  to  that  effect.  For  the  purpose  of 
securing  the  performance  of  their  contract,  appellees  gave 
appellants  a  mortgage  on  lands  which,  by  mutual  agreement, 
was  subsequently  released,  and  the  former  deposited  with  the 
latter  in  lieu  thereof  the  sum  of  $250.  In  June,  1894,  appel- 
lees sold  their  business,  which  they  were  conducting  in  the 
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leased  premises,  to  one  Hallett,  who  took  possession  of  such 
premises  with  the  consent  of  appellants,  as  evidenced  by  the 
following  memorandum  indorsed  on  the  back  of  the  lease, 
signed  by  them :  '^  This  is  to  certify  that  we  hereby  accept 
W.  T.  Hallett  as  tenant,  instead  of  Arvantes  Bros.,  on  the 
same  conditions."  Appellees  claim  that  when  this  arrange- 
ment was  effected,  the  f250  was  to  be  returned  to  them,  but 
appellants  contend  that  it  was  to  remain  in  their  hands  as 
security  for  the  payment  of  the  rent  by  Hallett.  The  latter 
paid  the  rent  up  to  the  1st  of  September  following,  when 
about  that  time  he  notified  appellants  that  he  could  no  longer 
do  so.  John  Arvantes,  one  of  the  appellees,  was  then  in- 
formed by  John  Carson,  one  of  the  appellants,  of  Hallett's 
default,  and  that  the  deposit  would  be  forfeited  to  them  un- 
less the  terms  of  the  lease  were  complied  with  or  the  store 
was  taken  back  by  appellees  and  the  rent  paid.  There  is 
some  dispute  as  to  what  was  said  by  these  parties  at  this 
time,  but  not  in  any  material  particular,  the  sum  and  sub- 
stance of  the  conversation  on  the  subject  being,  according  to 
the  testimony  of  Caraon,  that  he  told  Arvantes  that  HaUett 
could  not  pay  and  that  they  would  look  to  him,  to  which 
Arvantes  replied,  to  sell  Hallett  out,  and  that  he  then  told 
Arvantes  that  he  would  lose  the  deposit  unless  he  took  the 
store  or  paid  the  rent,  and  that  Arvantes  answered  he  would 
rather  lose  the  $250  than  take  the  store ;  while,  according  to 
Arvantes'  testimony,  the  conversation  was  to  the  effect  that 
when  notified  that  Hallett  had  not  paid  the  rent,  he  said  to 
Carson,  "Why  do  you  ask  me  for  it?  I  don't  care  whether 
Hallett  pays  or  not,"  and  that  Carson  then  said  he  would  go 
back  and  close  Hallett's  business. 

Thereafter  and  on  the  7th  day  of  September,  1894,  appel- 
lants took  a  bill  of  sale  for  Hallett's  stock  in  the  leased 
premises,  and  thereupon  took  possession  thereof,  in  these 
premises,  under  an  agreement  with  Hallett  that  they  would 
sell  out  the  stock,  apply  the  proceeds  to  the  payment  of  cer- 
tain outstanding  bills,  reimburse  themselves  for  their  trouble, 
and  other  incidental  expenses,  and  after  deducting  the  rent 
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doe  from  Hallett,  pay  him  the  balance.  Under  this  arrange- 
ment it  appears  to  have  been  understood  between  appellants 
and  Hallett  that  the  latter  would  not  resume  possession  of 
the  leased  premises,  or,  as  stated  in  the  lang^uage  of  Mr. 
Carson,  when  interrogated  on  this  subject :  '^  He  did  not  say 
he  was  not  coming  back,  but  we  knew  he  was  not."  Four 
days  after  the  bill  of  sale  was  executed,  the  sale  of  Hallett's 
stock  was  completed,  from  the  proceeds  of  which  appellants 
retained  $55.00  for  rent,  other  expenses  agreed  upon,  and 
tamed  over  the  balance,  amounting  to  $28.15,  to  Hallett. 
According  to  the  rate  of  rent  for  the  leased  premises,  the 
155.00  retained  by  appellants  paid  it  up  to  and  including  the 
day  when  Hallett's  stock  was  disposed  of.  This  was  on  the 
11th  day  of  September.  While  Hallett's  stock  was  being 
sold  under  the  bill  of  sale,  and  possibly  between  the  11th 
and  17th  of  September,  appellees  were  again  notified  by 
Carson  that  unless  they  took  the  leased  premises  back,  they 
would  lose  the  deposit.  It  appears  that  during  this  period 
appellees  were  given  the  opportunity  to  resume  possession 
under  the  lease,  and  pay  the  rent  by  the  day  or  week,  which 
they  refused,  but  that  they  actually  tried  to  find  a  tenant 
for  the  premises.  Their  efforts  in  'this  respect  appear  to 
have  been  abandoned.  What  the  cause  was  which  induced 
them  to  do  so  is  not  free  from  dispute,  appellees  claiming 
that  appellants  informed  them  that  they  would  take  the  store 
themselves,  which  appellants  strenuously  deny ;  but  this  is 
not  material,  because  appellants  claim  that  finding  they  were 
unable  to  effect  any  arrangement  with  appellees,  they  were 
obliged  to  take  the  store  and  save  themselves.  From  the 
11th  to  the  17th  of  September,  the  leased  premises  do  not 
appear  to  have  been  actually  occupied  by  any  one ;  but  on 
the  latter  date  appellants,  without  the  consent  of  appellees, 
and  without  any  further  understanding  than  what  might  be 
inferred  from  the  evidence  above  stated  in  substance,  tore 
down  the  partition  which  separated  the  part  of  the  store 
leased  from  the  remainder  of  the  room  of  which  it  formed  a 
part,  went  into  the  actual  possession  thereof,  and  thenceforth 
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occupied  it.  On  the  2l8t  of  January  following,  appellees 
brought  suit  before  a  justice  of  the  peace  to  recover  from 
appellants  the  amount  of  their  deposit,  the  amount  of  their 
demand,  as  indorsed  on  the  summons,  being  $250,  without 
any  mention  of  interest.  From  a  judgment  against  appel- 
lants, they  appealed  to  the  county  court,  where,  on  the  tacts 
substantially  as  above  stated,  the  cause  was  submitted  to  a 
jury,  who  returned  a  verdict  in  favor  of  appellees  for  the 
amount  of  the  deposit,  with  interest,  amounting  in  aU  to 
$267.22.  During  the  progress  of  the  trial,  Arvantes  was 
asked  by  counsel  for  appellants  if  he  did  not  tell  Mr.  Hallett 
that  Carson  &  Company  could  keep  the  $250,  and  that  he 
would  not  take  the  store  back,  to  which  appellees  interposed 
an  objection,  which  was  sustained.  Notwithstanding  this 
objection,  however,  Arvantes  answered  the  question  in  the 
negative,  which  was  allowed  to  stand.  Hallett  also  testified 
on  behalf  of  appellants,  to  the  effect  that  he  talked  with  John 
Arvantes,  and  told  him  that  he  was  unable  to  continue,  and 
that  he  had  the  privilege  of  taking  the  place  back,  if  he  saw 
fit  to  secure  himself  from  loss  in  that  way,  and  thus  save 
the  amount  of  his  deposit,  to  which  he  replied  that  he  would 
not  do  that ;  that  he  did  not  want  the  store.  This  evidence, 
on  motion  of  appellees,  was  stricken  out.  Hallett  was  then 
asked  if  he  conveyed  this  reply  of  Arvantes'  to  appellants, 
which  was  objected  to,  and  the  objection  sustained. 

From  a  judgment  on  the  verdict,  the  defendants  appealed 
to  the  court  of  appeals,  where,  upon  the  record  substantially 
as  disclosed  from  the  above  statement,  it  was  held  that  the 
deposit  was  for  the  security  of  whatever  damages  appellant 
sustained  by  reason  of  the  rent  not  being  paid  according  to 
the  terms  of  the  lease,  and  that  the  acts  of  appellants 
amounted  to  a  cancellation  of  the  lease,  terminated  the  obli- 
gation of  the  lessees,  or  their  assignee,  to  pay  any  further 
rent,  which  entitled  appellees  to  a  return  of  the  deposit,  and 
affirnred  the  judgment  of  the  trial  court  Carson  v.  Arvantes^ 
10  Colo.  App.  382.  From  that  judgment  defendants  appeal 
to  this  court. 
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Appellees  base  their  right  to  recover  the  deposit  upon  two 
grounds :  First,  that  when  appellants  accepted  Hallett  as  les- 
see it  was  to  be  returned  to  them ;  and  second,  that  the  lease 
having  been  terminated  by  the  acts  of  appellants,  and  the  rent 
being  paid  up  to  the  date  when  so  terminated,  they  were  en- 
titled to  its  return.  The  facts  regarding  their  right  to  a 
recovery  on  the  first  ground,  are  controverted,  but  in  passing 
upon  the  questions  presented,  we  will  assume,  with  appellants, 
that  after  their  acceptance  of  Hallett  as  a  tenant,  the  deposit 
was  still  to  remain  in  their  hands  upon  the  same  conditions 
as  before,  and  thus  all  questions  regai'ding  the  rejection  of 
testimony  which  appellants  insist  should  have  been  admitted 
to  establish  their  issue  on  this  question,  are  eliminated. 

The  only  question  presented  is,  did  the  court  of  appeals 
determine  the  cause  on  correct  principles  of  law  applicable 
to  the  facts  ?  In  determining  this  question,  however,  we  do 
not  deem  it  necessary  to  decide  whether  the  agreement  with 
respect  to  the  deposit  was  one  of  liquidated  damages,  in  case 
of  a  breach  of  the  contract  of  lease,  or  whether  it  was  security 
for  damages  which  appellants  might  sustain  in  case  the  terms 
of  that  agreement  were  not  complied  with,  for  it  could  make 
no  difference  how  it  should  be  treated  in  this  respect,  if ,  as  a 
matter  of  fact,  the  lease  was  terminated  by  the  acts  of  the 
parties,  and  the  rent  paid  up  to  the  date  when  it  was  so  can- 
celled. In  the  court  of  appeals  counsel  for  appellants  insisted 
in  his  printed  brief  (as,  also,  in  the  brief  filed  here),  that  the 
evidence  established,  or  that  which  was  refused  or  stricken 
out  tended  to  establish,  that  appellees,  by  their  declarations 
and  acts,  had  estopped  themselves  from  making  any  claim  to 
this  deposit,  because  thereby  they  had  compelled  appellants 
to  make  the  arrangement  with  Hallett  they  did,  and  took  pos- 
session of  the  leased  premises.  In  this  court  the  same  prop- 
osition is  advanced,  with  the  further  one  that  appellants  would 
not  complain  (quoting  from  the  brief)  "  had  they  not  been 
instructed  by  the  appellees  to  keep  the  money,  and  tear  down 
the  partitions.  It  is  true,  as  stated  by  the  court  of  appeals, 
that  they  took  possession  of  the  premises,  but  it  was  done, 
Vol.  xxvn — 6 
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relying  upon  the  statements  of  the  appellees,  that  appellants 
shoold  keep  the  $250,  and  not  otherwise ; "  and  as  we  under- 
stood their  counsel  in  oral  argument,  he  now  advances  the 
further  proposition,  that  the  evidence  received  established, 
and  also  that  which  was  excluded  tended  to  establish,  that  a 
new  contract  had  been  entered  into  between  appellants  and 
appellees  with  regard  to  this  deposit,  by  which  the  latter 
voluntarily  agreed  that  appellants  might  take  the  course  they 
did,  and  still  retain  it ;  and  as  he  requested  certain  instruc- 
tions submitting  the  cause  to  the  jury  upon  this  theory,  which 
were  refused,  a  new  trial  should  be  granted.  Neither  position 
is  tenable.  We  do  not  understand  how,  upon  any  possible 
ground,  counsel  for  appellants  is  warranted  in  insisting  that 
the  evidence  received  or  rejected  either  established  or  tended 
to  establish,  in  the  remotest  degree,  that  appellees  had  in- 
structed appellants  to  tear  down  the  partitions  and  keep  the 
money,  or  which  warranted  them  in  making  the  armngement 
with  Hallett  they  did,  or  in  taking  possession  of  the  premises 
on  the  strength  of  any  declarations  of  appellees,  from  which 
it  would  be  inferred  that  they  might  do  so,  and  still  retain 
$250.  There  is  not  a  syllable  of  evidence  upon  which  to 
base  any  such  assumption.  On  the  contrary,  the  testimony 
of  Mr.  Carson  on  the  subject  of  retaining  the  deposit  shows 
conclusively  that  appellees  never  agreed  that  appellants  might 
keep  the  money,  for  he  says,  in  speaking  of  what  transpired 
between  himself  and  John  Ai-vantes,  who  appears  to  have 
conducted  the  negotiations  on  behalf  of  the  appellees,  ^'  To 
the  best  of  my  recollection,  he  never  said  to  take  that  money 
and  keep  it." 

Neither  does  the  evidence  received  or  rejected  tend  in  any 
manner  to  establish  a  state  of  facts  which  would  estop  appel- 
lees from  claiming  this  money,  or  create  a  new  agreement 
between  appellants  and  appellees  with  respect  to  it,  for  the 
statements  of  the  latter  which  were  received,  as  well  as  those 
refused,  were  merely  declarations  upon  their  part  that  they 
elected  to  stand  by  their  contract  regarding  the  deposit,  as 
well  as  any  obligations,  if  any,  to  pay  rent  for  the  leased 


Digitized  by 


Google 


1899.]  Oabson  v.  Abvantbs.  88 

piemises ;  or,  in  other  words,  these  declarations  by  appellees 
clearly  established  that  they  refused  to  make  any  agreement 
different  from  that  which  was  entered  into  when  appellants 
accepted  Hallett  as  a  tenant,  and  it  was,  therefore,  necessary 
for  them,  if  they  still  desired  to  retain  their  right  to  the 
subject-matter  of  the  controversy,  that  they  stand  by  that 
agreement,  and  take  no  steps  which  would  forfeit  that  right. 
According  to  their  contention,  their  right  to  resort  to  the  de- 
posit depended  upon  whether  Hallett  paid  his  rent,  and  there- 
fore, if  for  any  reason  the  latter  was  released  from  that  obli- 
gation, their  right  to  the  deposit  would  cease.  So  that  the 
vital  question  is,  did  the  arrangement  between  appellants 
and  Hallett  result  in  releasing  him  from  further  liability 
under  the  lease  ?  This  arrangement  was  voluntary ;  under 
it  appellants  took  possession  of  the  leased  premises ;  it  may 
be  said  that  this  act  upon  their  part  was  merely  for  the  pur- 
pose of  disposing  of  his  stock,  and  was  not  intended  to  be 
continuing.  Granting  that  this  may  be  true,  it  was  not  the 
act  which  conclusively  determined  dieir  rights.  They  knew 
when  Hallett  turned  over  his  stock  under  the  agreement 
mentioned,  that  he  did  not  intend  to  return.  They  did  not 
expect  to  hold  him  for  rent  beyond  the  period  when  his  stock 
was  disposed  of.  This  is  manifested  by  the  fact  that  they 
retained  the  rent  up  to  and  including  that  date,  turning  over 
to  him  the  balance  realized  from  the  sale,  after  deducting  the 
items  agreed  upon.  These  acts  resulted  in  a  cancellation  of 
the  lease,  by  operation  of  law ;  for  any  agreement  between 
landlord  and  tenant  manifesting  the  intention  of  both  to  ter- 
minate a  lease,  which  is  unequivocally  acted  upon  by  each, 
effects  its  cancellation,  and  Hallett  being  released  from  all 
liability  under  the  lease,  it  follows  that  the  security  pledged 
for  the  performance  of  his  contract  was  discharged;  and, 
therefore,  appellants  could  no  longer  insist  upon  holding  a 
deposit  for  the  performance  of  a  contract  which  by  their  own 
act  they  had  cancelled.  Buffalo  Co.  Bank  v.  Hdnsouy  84  Neb. 
466 ;  Taylor  on  Landlord  and  Tenant,  §  507 ;  Talbot  v.  Whipple, 
96  Mass.  177.    Thereafter  they  assumed  possession  of  the 


Digitized  by 


Google 


84  Cabson  v.  Abvantbs.  [Sept.  T., 

leased  premises,  but  not  under  any  new  agreement  with  ap- 
pellees which  would  revive  their  liability  under  an  agreement 
which  appellants  had  previously  annulled. 

Further  errors  relating  to  the  rejection  of  testimony,  the 
instructions  of  the  court  and  the  refusal  of  those  tendered  by 
appellants  are  argued,  but  as  this  rejected  evidence  did  not 
in  any  manner  tend  to  establish  any  facts  on  the  issue  be- 
tween the  parties  as  to  the  second  ground  upon  which  appel- 
lees base  their  right  to  a  recovery  of  the  deposit  different 
from  what  we  have  stated,  and  the  instructions  refused 
sought  to  submit  the  case  under  this  issue  upon  facts  which 
there  was  no  evidence  whatever  tending  to  establish,  and  as 
under  the  facts  established  the  trial  court  would  have  been 
justified  in  peremptorily  instructing  the  jury  to  return  a  ver- 
dict for  the  appellees,  it  is  unnecessary  to  pass  upon  them. 

But  one  further  question  needs  to  be  noticed,  and  that  is, 
the  contention  of  appellants  that  the  jury  returned  a  verdict 
for  more  interest  than  appellees  were  entitled  to  recover. 
The  court  instructed  the  jury  that  appellees  were  entitled  to 
interest  on  the  amount  of  the  deposit,  at  the  rate  of  eight 
per  cent  per  annum,  from  the  date  they  should  find  that  a 
demand  therefor  was  made  upon  appellants.  This  instruc- 
tion was  excepted  to  by  their  counsel,  but  no  reason  assigned 
why  it  was  erroneous.  It  is  claimed  that  interest  should 
only  be  computed  from  the  21st  day  of  January,  1895,  for 
the  reason  that  on  that  date  suit  was  commenced  before  a 
justice  of  the  peace  to  recover  the  amount  of  the  deposit, 
but  no  claim  for  interest  was  made,  because  none  was  in- 
dorsed on  the  back  of  the  summons  issued  by  the  justice.  In 
the  motion  for  a  new  trial,  filed  in  the  county  court,  no  error 
appears  to  have  been  assigned  upon  the  instruction  regarding 
interest,  so  that  the  error  in  this  respect,  if  any  there  was,  and 
the  exception  properly  raised  the  question,  has  been  waived; 
and,  besides,  we  find  from  examining  the  assignment  of 
errors,  that  none  are  predicated  upon  this  instruction,  and  if 
this  question  can  be  considered,  it  must  be  upon  the  ground 
assigned  in  the  motion  for  a  new  trial,  that  the  verdict  is  ex- 
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cessiye,  and  so  much  so,  that  it  appears  to  have  been  given 
under  the  influence  of  passion  and  prejudice,  which  is  one  of 
the  errors  assigned  in  the  court  of  appeals  and  also  in  this. 
The  only  excess  in  the  verdict  which  can  possibly  be  urged, 
is  the  one  of  interest.  The  court  instructed  the  jury  the  date 
from  which  it  should  be  computed.  In  doing  so  they  appear 
to  have  made  a  mistake  against  the  appellants,  but,  as  dem- 
onstrated by  the  court  of  appeals,  this  error  amounts  to  but 
a  few  cents,  and  at  most  is  but  an  immaterial  discrepancy, 
insufficient  to  work  either  a  reversal  or  modification  of  the 
judgment  when  raised  for  the  first  time  on  appeal ;  so  that 
the  mistake  of  the  jury  in  this  respect  was  not  due  to  passion 
or  prejudice,  but  error  of  the  trial  court,  if  it  was  such,  in 
directing  them  from  what  date  interest  should  be  computed. 
The  amount  of  interest  to  which  appellees  were  entitled  is 
but  a  matter  of  computation  and  could  have  been  readily  cor- 
rected had  the  attention  of  the  trial  court  been  called  to  it  in 
an  appropriate  way,  either  by  reducing  the  verdict  the  amount 
of  the  excess  interest  which  the  jury  had  erroneously  allowed, 
following  the  instructions  of  the  court,  or  only  allowing  in- 
terest from  the  21st  day  of  January,  1895,  whichever  was 
correct ;  but  not  having  done  so,  appellants  cannot  complain 
of  an  alleged  error  which  the  trial  court  was  given  no  oppor- 
tunity to  correct.  No  errors  were  committed  by  the  trial 
court  which  affected  the  substantial  rights  of  the  parties. 
The  views  expressed  by  the  court  of  appeals,  so  far  as  we 
have  considered  the  questions  there  determined,  are  in  har^ 
mony  with  ours,  although  we  base  our  conclusion  that  the 
judgment  of  the  trial  court  was  correct  upon  facts,  as  we  read 
the  record,  slightly  different  from  those  mentioned  in  the 
opinion  of  the  court  of  appeals,  and  its  judgment  is,  there- 
fore, affirmed. 

Affirmed. 
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IS^  S8M.] 

The  Pboflb  ex  rkl.  Hallbtt  v.  The  Board  of  County 


ite  id  Ck)MMI88I0KSBS  OF  AbAPAHOE  CoUNTY  BT  AL. 

1.  Ckbtiobabi— PSACnCK. 

The  object  of  prooeedings  on  ceitioiari  is  to  correct  erron  of  law  appar- 
ent from  adnutted  or  established  facts  and  not  to  settle  those  which 
are  disputed.  The  entire  record  of  the  inferior  tribunal,  which  it 
is  sought  to  review,  is  certified  to  the  court  ordering  the  writ,  and 
upon  this  record  alone  the  cause  Is  tried  in  the  superior  tribunal, 
and  not  upon  allegations  in  the  petition  for  the  writ  or  on  facts  not 
appearing  in  the  record.  No  original  evidence  should  be  received 
in  the  reviewing  court 

2.  Samk. 

Upon  certiorari  to  review  the  action  of  the  assessor  and  board  of  equal- 
isation in  certain  assessments,  the  district  court  will  only  consider 
the  record  embraced  in  the  answer  of  respondents  on  their  return 
to  the  writ,  which  consists  of  the  schedule  ratumed  by  the  assessor, 
the  petition  of  the  aggrieved  party  to  the  boai^  and  the  action  of 
the  boai'd  thereon. 

8.  Taxks  akd  Taxation— ABBESsiiEirr—PBicsuMPTioN. 

Where  in  a  tax  schedule  returned  by  the  assessor  an  item  appears  under 
the  head  **  Valuation  of  Personal  Property  by  Assessor,^'  it  will  be 
presumed  that  the  assessor  complied  with  the  law  requiring  him  to 
list  and  value  property  where  an  owner  neglects  or  refuses  to  give 
in  his  list,  and  that  the  owner  against  whom  the  assessment  was 
made  was  possesised  of  the  property  and  the  items  were  assessed  at 
their  value,  and  that  the  assessor  based  his  action  upon  information 
and  not  upon  conjecture. 

4.  Taxes  and  Taxation— Constitutional  Law. 

Section  3792,  Mills'  Ann.  Stats.,  in  so  far  as  it  relates  to  money,  notes 
and  credits,  is  not  in  contravention  of  section  3,  article  10  of  the 
constitution,  by  requiring  an  assessment  of  the  amount  instead  of 
the  value  of  such  money,  notes  and  credits. 

5.  Taxes  and  Taxa.tion — Objec?tions  to  Absessment— Practice. 
An  owner  of  property  having  notice  of  the  assessment  of  his  property 

cannot  in  a  certiorari  proceeding  in  the  district  court  urge  objec- 
tions to  tlie  assessment  that  he  failed  to  present  to  the  board  of 
equalization. 

JErrar  to  the  District  Court  of  Arapahoe  County. 
By  proceedings  on  certiorari,  plaintiff  in  error,  as  relator. 
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commenced  this  action  in  the  lower  court  against  defendants 
in  error,  as  respondents,  to  vacate  an  assessment  returned 
against  him  by  the  assessor  of  Arapahoe  county  for  the  year 
1897.  In  his  petition  for  the  writ  he  avers,  in  substance, 
that  the  assessor,  with  intent  to  wrong  and  injure  him,  caused 
to  be  entered  against  him  in  the  assessment  roll  for  1897  the 
item  ^'  moneys,  notes  or  credits,  $75,000,"  to  the  end  that  he 
be  compelled  to  pay  taxes  upon  that  amount  for  this  year ; 
that  there  is  nothing  in  the  roll  or  records  of  the  board  to 
show  whether  the  whole  or  any  part  of  the  sum  so  assessed 
is  a  statement  of  value  or  amount ;  that  in  making  this  as- 
sessment the  assessor  proceeded  upon  conjecture  only  and 
with  the  view  of  compelling  petitioner  to  appear  before  the 
board  and  state  what  moneys,  notes  or  credits  he  held  subject 
to  taxation;  that  he  assumed  the  sum  assessed  to  be  the 
amoimt  of  money  loaned  by  petitioner  upon  real  estate  in 
Arapahoe  county  and  elsewhere ;  that  he  did  not  make  any 
valuation  of  such  loans  and  that  in  due  time  petitioner  ap- 
plied to  the  respondent  board,  sitting  as  a  board  of  equaliza- 
tion, to  have  such  assessment  vacated,  which  was  refused. 
The  writ  having  issued,  respondents  in  error  challenged  the 
sufficiency  of  the  petition,  purported  to  answer  its  averments 
on  the  merits  and  set  out  as  the  record  upon  which  the  action 
and  proceedings  of  the  board  and  assessor  were  based,  the 
schedule  of  personal  property  of  the  petitioner  subject  to 
taxation  in  Arapahoe  county,  as  returned  by  the  assessor, 
from  which  it  appears  the  latter  entered  in  the  column 
headed  "Personal  Property,"  opposite  the  printed  items, 
"  Amount  of  moneys,  notes  or  credits,"  and  in  the  column 
headed  "  Valuation  of  Personal  Property  by  Assessor,"  the 
sum  of  $76,000 ;  the  petition  of  relator  to  the  board,  by 
which  he  sought  to  have  this  assessment  corrected,  in  which 
he  stated,  in  substance,  that  he  supposed  the  item  of  $75,000 
was  made  up  of  loans  on  real  estate  secured  by  mortgage  and 
trust  deed ;  that  if  such  assumption  was  correct,  the  assess- 
ment was  erroneous,  because  it  would  result  in  double  taxa- 
tion, but  that  if  he  was  in  error  on  the  point  that  such  loans 
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were  not  subject  to  taxation,  the  amount  should  be  reduced, 
because  many  of  them  were  worthless,  and  that  for  such 
loans  (if  the  board  concluded  they  were  assessable)  the  val- 
uation thereof  held  by  him  subject  to  assessment  on  the  1st 
day  of  May,  1897,  was  the  sum  of  $12,000 ;  and  also  the 
record  of  the  action  of  the  board  thereon,  from  which  it  ap- 
pears that  this  petition  was  denied.  On  the  trial  in  the  dis- 
trict court  evidence  was  offered  upon  the  part  of  the  relator  to 
establish  certain  of  the  issues  tendered  by  his  petition,  which 
was  received  over  the  objection  of  respondents.  The  latter 
also  introduced  certain  evidence.  The  court  found  the 
issues  in  their  favor,  quashed  the  writ  and  dismissed  the  pe- 
tition. From  this  judgment  relator  brings  the  case  here  on 
error  and  assigns  as  errors  the  jGinding  of  the  court  on  the 
issues  and  its  action  in  quashing  th^  writ  and  dismissing  the 
petition.  In  support  of  these  assignments  he  contends  that 
the  assessment  is  void,  because  the  property  assessed  was  not 
subject  to  taxation;  that  it  was  not  assessed  according  to 
value  or  amount,  but  upon  conjecture  only ;  that  the  statutes 
under  which  it  was  made  are  unconstitutional ;  that  loans  on 
real  estate  are  not  taxable,  and  that  the  court  erred  in  finding 
the  issues  in  favor  of  respondents,  because  the  evidence  es- 
tablished them  in  favor  of  the  relator,  and  for  the  further 
reason  that  the  issues  of  fact  tendered  by  his  petition  were 
not  controverted  by  the  answer. 

Mr.  Moses  Hallett  per  %e  and  Mr.  W.  0.  Kingsley,  for 
plaintiff  in  error. 

Mr.  A.  B.  McKiNLBY,  Mr.  Cass  E.  Hbrrinqton,  Mr.  L. 
F.  TwTTCHELL  and  Mr.  C.  H.  Redmond,  for  defendants  in 
error. 

Mb.  JtJBTiCB  Gabbebt  delivered  the  opinion  of  the  court 

The  object  of  proceedings  on  certiorari  is  to  correct  errors 
of  law  apparent  from  admitted  or  established  facts,  and  not 
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to  settle  those  which  are  disputed.  By  this  method  the  en- 
tire record  of  the  proceedings  of  the  inferior  tribunal,  which 
it  is  sought  to  review,  is  certified  to  the  court  ordering  the 
writ,  and  it  is  upon  this  record  alone,  that  the  cause  is  tried 
in  the  superior  tribunal,  and  not  upon  the  allegations  of  the 
petition  for  the  writ,  or  on  facts  not  appearing  in  the  rec- 
ord. ComTB.  V.  Harper^  38  111.  103 ;  Camr9.  v.  SupervisorSj  27 
111.  140.  For  this  reason,  no  original  evidence  should  have 
been  received  in  the  district  court,  and  it  is  unnecessary  to 
determine  whether  the  court  correctly  found  the  issues  on 
the  testimony  introduced  by  the  respective  parties,  or  whether 
the  issues  of  fact  tendered  by  the  petition  for  the  writ  were 
controverted  by  the  answer  or  not,  as  the  judgment  rendered 
could  only  be  predicated  upon  the  records  of  the  board  and 
assessor.  The  necessity  for  this  rule  is  clearly  shown  in  the 
case  at  bar,  for  a  comparison  of  the  petition  presented  by 
plaintiff  in  error  to  the  board  with  his  petition  for  the  writ 
discloses  that  the  case  he  stated  in  the  court  below  is  en- 
tirely different  from  that  made  before  the  board.  His  counsel 
cite  cases  in  which  evidence  was  considered  upon  the  trial 
of  the  case  in  the  court  issuing  the  writ,  but  such  evidence 
was  either  that  heard  before  the  inferior  tribunal  upon  which 
it  based  its  action,  and  was  therefore  deemed  a  part  of  the 
record  of  such  tribunal,  or  the  proceedings  were  under  a 
special  statute,  authorizing  the  introduction  of  evidence  in 
such  cases,  or  the  question  was  not  raised.  The  judgment  of 
the  district  court  must  be  tested  by  the  record  embraced  in 
the  answer  of  respondents  on  their  return  to  the  writ.  Only 
questions  thus  raised  can  be  considered.  This  record  con- 
sists  of  the  schedule  returned  by  the  assessor,  the  petition  of 
plaintiff  in  error  presented  to  the  board,  and  the  action  of  the 
latter  thereon. 

It  is  urged  that  notes  secured  by  mortgages  on  real  estate 
in  this  state  are  not  subject  to  taxation.  No  such  question 
is  presented  by  the  records  of  the  proceedings  before  the 
board.  In  the  petition  presented  to  that  body,  plaintiff  in 
error  assumed  that  the  item  of  $75,000  was  made  up  of  loans 
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of  this  character,  but  there  is  nothing  in  the  schedule  re- 
turned by  the  assessor  upon  which  to  base  any  such  conclu- 
sion. This  schedule,  outside  of  other  items  of  personal  prop- 
erty which  are  not  contested,  only  exhibited  that  the  asses- 
sor had  fixed  the  value  of  money,  notes,  or  credits  for  which 
plaintiff  in  error  was  liable  for  assessment,  at  the  sum  of 
$75,000,  without  in  any  manner  designating  the  character  or 
class  of  such  items ;  and  because  petitioner  assumed  that  the 
schedule  exhibited  something  which  it  did  not,  raised  no 
question  based  upon  such  assumption. 

It  is  claimed  that  the  assessment  is  void  because  the  items 
of  which  it  consists  are  not  subject  to  taxation ;  that  they 
were  not  assessed  according  to  value  or  amount ;  and  that 
the  statutes  under  which  the  assessment  was  made  are  uncon- 
stitutional. No  such  questions  were  attempted  to  be  pre- 
sented to  the  board,  and  it  is  doubtful  if  in  a  proceeding  of 
this  character  plaintiff  in  error  is  entitled  to  have  them  de- 
teimined,  but  the  point  is  not  raised  by  counsel  for  defend- 
ants in  error,  and  we  do  not  decide  it.  The  item  of  $75,000 
is  placed  in  the  column  in  the  schedule  returned  by  the  as- 
sessor headed  "  Valuation  of  Personal  Property  by  Assessor,** 
so  that  it  appears  affirmatively  that  it  was  valued  by  the  as- 
sessor, and  as  the  law  requires  that  ^*  all  taxable  property 
shall  be  listed  and  valued  each  year,  and  shall  be  assessed  at 
its  full  cash  value  "  (section  3769,  Mills'  Ann.  Stats.),  it  will 
be  presumed  that  the  assessor  complied  with  the  law  in  this 
respect ;  and  likewise  obeyed  the  law  which  directs  that  where 
an  owner  neglects  or  refuses  to  give  in  his  list  within  the 
time  prescribed,  ^^  the  assessor  shall  fill  out  a  list  for  such 
person,  putting  therein  all  taxable  property  which  he  has 
reason  to  believe  is  owned  by  said  person,  liable  to  taxation, 
at  its  present  full,  cash  value."  Section  8795a,  8  Mills'  Ann. 
Stats.  We  conclude,  therefore,  from  the  record  set  out  by 
respondents  in  their  return  to  the  writ,  that  on  the  1st  of 
May,  1897,  it  affirmatively  appeared  that  plaintiff  in  error 
was  possessed  of  money,  notes  or  credits  of  the  amount  and 
value  of  $75,000,  as  scheduled  by  the  assessor;  that  these 
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items  were  assessed  at  their  value,  and  that  the  assessor 
based  his  actions  in  this  respect  upon  information,  and  not 
upon  conjecture. 

The  remaining  questions,  that  the  items  are  not  subject  to 
taxation,  and  that  the  statutes  under  which  they  were  as- 
sessed are  unconstitutional,  may  be  considered  together,  as 
we  understand  from  the  argument  of  plaintiff  in  error,  that 
the  first  of  these  propositions  is  predicated  upon  the  second. 
The  constitution  requires  that  taxes  shall  be  levied  and  col- 
lected under  general  laws,  which  shall  prescribe  such  regu- 
lations as  will  secure  a  just  valuation  of  all  property  for  the 
purpose  of  taxation,  section  3,  article  ten.  The  point  is  made 
that  because  section  3792,  3  Mills'  Ann.  Stats.,  in  directing 
how  each  person  owning  or  having  charge  of  property  in  this 
state,  subject  to  taxation,  shall  make  out  his  list,  states  that 
it  shall  contain  ^^  the  amount  of  money,  notes,  or  credits,"  in- 
stead of  value,  that  so  much  of  the  act  relating  to  this  class 
of  property  is  unconstitutional,  because  the  amount  of  these 
items  might  be  very  different  from  the  value,  and  there  be- 
ing no  otiier  statute  relative  to  the  listing  of  property  of  this 
kind,  that,  therefore,  there  is  no  act  under  which  it  can  be 
assessed.  This  position  is  not  tenable.  To  assess,  in  our 
statutes  on  the  subject  of  revenue,  means  to  make  an  official 
estimate  of  value  for  the  purpose  of  taxation.  This  act  can 
only  be  performed  by  those  who,  by  law,  are  intrusted  with 
this  duty.  Making  out  a  list  of  property  by  the  owner,  with 
its  estimated  value,  is  not  its  assessment,  but  for  the  purpose 
of  informing  the  officers  whose  duty  it  is  to  assess,  what 
property  the  person  furnishing  such  list  has,  which  is  subject 
to  taxation;  and  likewise  aiding  them  in  fixing  its  value. 
This  is  apparent  from  several  sections  of  the  statutes  bearing 
on  the  subject.  Section  3788,  3  Mills'  Ann.  Stats.,  directs  that 
the  assessor  shall  assess  all  property  except  as  otherwise  pro- 
vided by  law,  while  by  section  3815,  2  Mills'  Ann.  Stats.,  it 
is  made  lus  express  duty  to  value  all  property  except  such  as 
is  required  to  be  valued  by  the  owner ;  so  that  under  this 
section  the  items  ^^  Amount  of  money,  notes  or  credits,"  re- 
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tutned  by  the  owner,  would  be  valued  by  the  assessor.  He 
is  required  by  section  88I69  8  Mills'  Ann.  Stats.,  to  submit 
to  the  board  of  equalization  the  complete  assessment  of  his 
county,  together  with  the  lists  of  property  returned  to  him, 
and  also  lists  of  those  whose  returns  of  personal  property  are 
insufficient,  or  who  have  failed  to  return  any,  and  shall  re- 
port his  action  in  each  of  the  two  latter  cases.  It  is  made 
the  duty  of  the  county  commissioners  of  each  county,  sitting 
as  a  board  of  equalization,  by  section  8838,  2  Mills'  Ann. 
Stats.,  ^'  to  supply  omissions  in  the  assessment  roll,  and  for 
the  purpose  of  equalizing  the  same,  may  increase,  diminish, 
alter  or  correct  any  assessment  or  valuation  ;'*  so  that  without 
respect  to  what  the  schedule  must  contain,  as  returned  by 
the  owner  of  the  property,  its  valuation  is  finally  fixed  by  the 
proper  revenue  officers,  and  thus  the  statutes,  taken  as  a 
whole,  are  designed  to  secure  a  just  valuation  of  all  property 
for  the  purpose  of  taxation,  in  obedience  to  the  mandates  of 
the  constitution  on  this  subject. 

Both  in  the  oral  argument  and  in  the  printed  briefs,  coun- 
sel for  plaintiff  in  eri*or  strenuously  insist  that  the  averments 
in  the  petition  for  the  writ,  relative  to  the  motives  which  in- 
duced the  assessor  to  return  the  assessment  against  him,  and 
the  statement  that  his  action  with  respect  to  its  amount  was 
based  upon  conjecture  only,  not  having  been  controverted  by 
the  answer,  and  the  evidence  heard  below  fully  establishing 
these  averments,  that  therefore  he  is  entitled  to  the  relief 
prayed.  We  have  already  indicated  that  these  are  matters 
which  cannot  be  considered  in  proceedings  of  this  character 
for  the  reason  that  they  are  not  embraced  in  the  record  proper, 
which  it  is  sought  to  review,  but  we  will  briefly  notice  this 
question  from  another  point  of  view. 

Conceding  that  these  averments  in  a  petition  to  the  board 
would  have  stated  facts  sufficient  to  entitle  plaintiff  in  error 
to  the  relief  demanded,  notwithstanding  there  is  no  averment 
upon  his  part  that  he  was  not  the  owner  of  money,  notes  or 
credits  subject  to  taxation  of  the  value  returned,  yet  they  are 
matters  wholly  immaterial  and  irrelevant  in  this  case.    Ao- 
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oording  to  his  own  showing  he  had  notice  of  this  assessment, 
but  made  no  effort  to  present  these  questions  to  the  board. 
None  of  these  matters  appeared  either  upon  the  schedule, 
roll  or  the  records  of  the  board.  The  law  has  provided  a 
forum — ^namely,  the  board  of  equalization,  section  3888,  mipra, 
— whose  duty  it  is,  at  the  instance  of  any  one  aggrieved,  to 
correct  errors  in  the  assessment  roll  returned  by  the  assessor. 
Having  failed  to  avail  himself  of  the  plain,  speedy  and  ade- 
quate remedy  thus  afforded,  to  correct  his  assessment  upon 
these  grounds,  or,  at  least,  present  these  questions  to  the 
board,  he  cannot  resort  to  proceedings  in  certiorari  for  that 
purpose.    The  judgment  of  the  district  court  is  affirmed. 

Jiffirmed. 


[No.  8924.]  , 

•27       03 

Perry  bt  al  v.  The  City  op  Denver  bt  al.  j'fj    ^ 

CmBS  AHD  Towns— Akkbxation  of  Goimouous  Tbbbitoby— Rs- 
TBOSPBcnvB  Laws. 

The  eleotors  and  taxpayers  of  a  town  presented  to  the  county  court  a 
petition  to  dissolve  the  municipality  and  annex  the  territory  em- 
braced therein  to  a  contiguous  city  in  pursuance  of  the  statutes 
relating  to  the  annexation  of  contiguous  territory.  An  order  was 
granted  on  the  petition  submitting  the  questions  of  dissolution  and 
annexation  to  the  qualified  voters  of  the  town  at  the  next  general 
election  of  the  town.  Subsequent  to  the  granting  of  the  order  and 
before  its  submission  to  the  voters,  the  legislature  amended  the 
law  by  enacting  a  new  provision  that  no  order  should  be  made  by 
any  county  court  submitting  the  question  of  annexation,  nor  should 
the  report  of  the  result  of  an  election  on  the  submission  of  such 
question  be  approved  unless  the  city  to  which  the  annexation  was 
proposed  to  be  made  consented  thereto  by  ordinance.  HeZd,  that 
the  amendment  was  applicable  to  the  pending  proceedings  and  was 
not  retrospective  in  contemplation  of  the  constitution  and  statutes, 
and  the  county  court  properly  refused  to  approve  the  report  on  the 
election  in  favor  of  the  annexation  without  an  ordinance  by  the 
city,  to  which  annexation  was  to  be  made,  consenting  thereto. 

Error  to  the  CovmJty  Court  of  Arapahoe  County. 
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Pursuant  to  the  provisions  of  ^^an  act  to  provide  for  con- 
tiguous towns  and  cities  to  become  annexed  "  (Session  Laws, 
1898,  451 ;  Laws,  1895,  344 ;  8  Mills'  Ann.  Stats.,  section 
4389A  et  seq.')  the  individual  plaintiffs  in  error,  electors  and 
taxpayers  of  the  town  of  Fletcher,  presented  a  petition  to 
the  county  court  praying  that  this  municipality  be  dissolved, 
the  territory  embraced  therein  annexed  to  the  city  of  Denver, 
and  that  the  court  direct  an  order  to  be  entered  requiring 
the  proper  authorities  to  submit  the  question  of  such  disso- 
lution and  annexation  to  the  qualified  voters  of  the  town. 
On  this  petition  the  court  ordered  that  these  questions  be 
submitted  at  the  next  general  election  of  the  town  of  Fletcher. 
Two  days  after  this  order,  the  legislature  amended  the  above 
entitled  act,  by  which  it  was  provided  that  no  order  should 
be  made  by  any  county  court  submitting  the  question  of  dis- 
solution and  annexation  of  a  contiguous  town  or  city  to  an- 
other, nor  should  the  report  of  the  result  of  an  election  on 
the  submission  of  such  questions  be  approved  unless  the  city 
to  which  the  annexation  was  proposed  to  be  made  consented 
thereto  by  ordinance.  Session  Laws,  1897, 272.  This  amend- 
ment took  effect  upon  its  passage,  and  was  an  entirely  new 
provision.  Subsequent  to  this  amendment  the  requisite 
notice  was  given,  and,  at  the  election  designated,  a  majority 
of  the  votes  cast  were  in  favor  of  annexation.  The  city  of 
Denver  passed  no  ordinance  consenting  thereto,  and  the  re- 
port of  the  election,  a  request  for  a  decree  dissolving  the 
town  of  Fletcher,  and  annexing  the  territory  embraced  there- 
in to  the  city  of  Denver,  was  denied  for  this  reason.  From 
this  judgment  the  original  petitioners  and  the  town  of 
Fletcher  bring  the  case  here  for  review  on  error. 

Counsel  for  plaintiffs  in  error  contend  that  the  court  erred 
in  holding  that  the  amendment  passed  after  the  presentation 
of  the  petition,  and  the  order  thereon,  was  applicable  to  the 
proceedings  for  two  reasons :  (1)  That  the  act  of  March  17, 
1891  (Session  Laws  that  year,  366 ;  3  Mills'  Ann.  Stats.,  seo- 
tien  4189a,)  which  provides  that  the  amendment  of  any  stat- 
ute shall  not  have  the  effect  to  release,  extinguish,  alter. 
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modify  or  change,  in  whole  or  in  part,  any  penalty,  forfeiture 
or  liability,  either  civil  or  criminal,  which  shall  have  been  in- 
curred under  such  statute  unless  the  amending  act  so  pro- 
vides, operated  as  a  general  saving  clause,  limiting  the 
application  of  the  amendment  to  future  proceedings;  and 
(2)  that  the  amendment  did  not  affect  such  proceedings  on 
account  of  the  provision  of  the  constitution  against  retro- 
spective legislation.    Section  11,  article  2,  Constitution. 

Mr.  Guy  LeR.  Stevick,  for  plaintiffs  in  error. 

Mr.  Geobge  C.  Nobbis,  Mr.  Emebson  J.  Shobt  and  Mr. 
Wabwick  M.  Downing,  for  defendants  in  error. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

The  general  saving  character  of  the  act  of  1891,  supra^  is 
limited  in  its  application  to  those  acts  which  relate  to  a  pen- 
alty, forfeiture  or  liability,  either  civil  or  criminal,  incurred 
under  such  acts.  The  statutes  under  which  the  petition  was 
filed  and  the  preliminary  order  obtained  do  not  relate  to  sub- 
jects of  this  character,  and,  for  that  reason,  are  not  affected  by 
the  act  in  question. 

In  passing  upon  what  is  termed  ^^retrospective  law,"  va- 
rious definitions  have  been  given,  dependent  largely  upon  the 
particular  facts  presented  in  each  case,  but  one  generally  ac- 
cepted, which  appears  to  fully  cover  the  subject,  in  so  far  as 
the  case  at  bar  is  concerned,  is  to  the  effect,  that  a  law  is 
retrospective  in  its  legal  sense  which  takes  away,  or  impairs, 
vested  rights,  acquired  under  existing  laws,  or  creates  a  new 
obligation,  imposes  a  new  duty,  or  attaches  a  new  disability 
in  respect  to  transactions  or  considerations  already  past  Ra- 
palje  &  Lawrence's  Dictionary;  Society  v.  Wheeler^  2  Gall. 
105;  JEvans  v.  City  ofJDemer,  26  Colo.  193;  JD.,  S.  P.  ^  P. 
IL  Co.  V.  Woodward,  4  Colo.  162;  Day  v.  Madden,  9  Colo. 
App.  464. 

The  right  granted  contiguous  towns  and  cities  to  unite 
upon  compliance  with  the  conditions  specified  in  the  act  on 
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the  subject,  was  a  mere  privilege  which  might  be  exercised, 
by  the  towns  and  cities  to  which  it  was  extended;  but  until 
that  privilege  was  accepted  by  at  least  a  completion  of  the 
steps  necessary  to  observe  to  effect  annexation,  it  was  within 
the  control  of  the  legislature  to  direct  what  requirements 
were  necessary  to  effect  that  result,  which  did  not  impair  the 
proceedings  already  had.  That  the  original  petitioners  had 
taken  certain  preliminary  steps  having  for  their  object  the  an- 
nexation of  the  town  of  Fletcher  to  the  city  of  Denver,  gave 
them  no  vested  right  to  have  such  proceedings  conducted  to 
final  determination  under  the  law  as  it  then  existed,  because 
a  right  cannot  be  considered  vested  unless  it  be  something 
more  than  such  a  mere  expectation  as  may  be  based  upon  an 
anticipated  continuance  of  a  present  given  law.  Cooley^s 
Constitutional  Limitations,  *359.  The  only  possible  right 
they  could  insist  upon,  was,  that  the  steps  already  taken 
should  not  be  impaired.  These  were  not  affected  by  the 
amendment;  the  requirement  relative  to  the  consent  of  the 
city  of  Denver  only  affected  the  action  of  the  court  on  the  re- 
port of  the  election,  and  did  not  annul  its  order  directing 
the  submission  of  the  question  of  annexation  to  the  voters  of 
the  town  of  Fletcher. 

The  requirement  of  the  amendment,  in  so  far  as  it  relates 
to  these  proceedings,  was,  that  the  city  of  Denver  should  con- 
sent to  the  annexation  before  the  report  of  the  result  of  the 
election  could  be  approved.  This  was  merely  a  further  con- 
dition, under  which  annexation  could  be  effected.  True,  it 
was  a  new  feature,  but  in  prescribing  it  the  proceedings  al- 
ready had  were  not  in  any  manner  affected,  for  it  operated 
only  upon  contingencies  happening  after  its  passage.  This 
did  not  create  a  new  obligation,  impose  a  new  duty,  or  attach 
any  new  disability  in  respect  to  the  steps  taken  by  petitioners 
at  the  time  it  went  into  effect,  and  was,  therefore,  not  retro- 
spective. Without  the  consent  of  the  city,  the  court  could 
not  approve  the  report  on  the  election.  The  judgment  of  the 
county  court  is  affirmed. 

AffirfMd. 
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[No*  88l»5.] 
Clough  v.  Clough. 

Wills— CoHTKSTB— Practice— JuBY  Tbial. 

In  the  trial  of  a  contest  of  a  will  on  appeal  in  the  district  court,  the  con- 
testant is  entitled  to  have  the  issues  of  fact  tried  by  Jury. 

Appeal  from  Court  of  Appeals. 

Messrs.  Doud  &  Fowleb  and  Messrs.  Rising  &  Mar- 
shall, for  appellant. 

Messrs.  Habtzbll  &  Steele,  Mr.  Viotob  A.  Elliott 
and  Mr.  Willis  V.  Elliott,  for  appellee. 

Messrs.  Patterson,  Richabdson  &  Hawkins,  and 
Messrs.  Lindsey  &  Parks,  anUci  curice, 

PsB  Curiam.  This  case  is  brought  here  on  appeal  from  a 
judgment  of  the  court  of  appeals.  The  errors  assigned  pre- 
sent the  question  as  to  whether  or  not  that  court  was  correct 
in  holding  that  an  heir  who  contests  the  validity  of  a  will 
in  the  probate  court  is  entitled  to  a  jury,  as  a  matter  of 
light,  in  the  trial  of  such  contest  on  appeal  to  the  district 
court.  The  court  of  appeals,  in  a  very  able  and  elaborate 
opinion,  reported  in  10  Colo.  App.  483,  decided  that  the  pro- 
ceeding, not  being  an  action  at  law  or  in  equity,  was  not 
controlled  by  the  provisions  of  section  178  of  the  code  which 
designates  what  issues  shall  be  tried  before  a  jury  and  what 
not;  and  unless  controlled  by  the  provisions  of  section  3508 
Gen.  Stats.  (4679,  Mills'  Ann.  Stats.)  it  would  be  governed 
by  the  practice  that  prevailed  at  common  law,  under  which 
the  heir  was  entitied  to  have  the  issue  devisavit  vel  non  tried 
by  a  jury. 

In  the  view  we  take  of  this  case  it  is  not  necessary  to  con- 
sider or  determine  what  the  practice  at  common  law  was  in 
such  a  proceeding,  or  whether  the  court  of  appeals  was  cor- 
Vol.  xxvn— 7 
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lectin  holding  that  if  the  constitution  and  statutes  are  silent 
as  to  the  mode  of  trial,  such  practice  would  prevail ;  since, 
by  giving  to  section  1097,  Mills'  Ann.  Stats.,  as  amended  in 
1891,  the  construction  contended  for  by  counsel  for  appel- 
lant, which  construction  is  concurred  in  by  counsel  for  ap- 
pellee, the  manner  of  trial  in  such  a  proceeding  on  appeal  to 
the  district  court  is  regulated  by  statutory  provisions.  Sec- 
tion 1097,  Mills'  Ann.  Stats.,  as  amended,  provides : 

"  All  questions  of  law  and  fact,  relating  to  probate  matters 
in  any  county  shall  be  determined  by  the  county  court  of 
such  county,  and  from  any  and  all  such  decisions  upon  any 
such  questions  appeals  *  *  *  shall  lie  to  the  district  court 
of  the  same  county,  to  be  prosecuted  in  the  same  manner  as 
appeals  *  *  *  when  prosecuted  in  civil  or  law  cases  from 
the  decisions  of  such  county  courts." 

If  the  words  "  to  be  prosecuted  "  as  used  in  this  section, 
refer  to  the  conduct  or  trial  of  the  cause  in  the  appellate 
court,  as  well  as  to  the  taking  and  perfecting  of  the  appeal, 
as  contended  by  counsel,  then  it  only  remains  to  ascertain  in 
what  manner  appeals  in  civil  or  law  cases  are  tried  in  that 
court.  The  manner  in  which  such  appeals  shall  be  tried  is 
provided  in  section  1089,  Mills'  Ann.  Stats.,  which,  inter  alia^ 
enacts: 

"  In  all  appeals  provided  for  in  the  foregoing  section  (re- 
ferring to  section  1086,  which  provides  for  appeals  in  civil 
cases),  the  proceeding  in  the  appellate  court  shall  be,  in  all 
respects,  de  novo.  *  *  *  AH  such  cases  shall  be  conducted 
in  the  same  manner  as  if  originally  brought  in  the  district 
court." 

It  is  insisted  by  counsel  for  appellant  that  by  virtue  of 
these  provisions,  the  trial  of  all  appeals  from  the  county 
court  in  special  proceedings  relating  to  probate  matters,  are 
regulated  by  section  178  of  the  code,  since  appeals  in  civil 
cases  would  be  so  tried,  because  such  cases,  if  originally 
brought  in  the  district  court,  would  be  regulated  thereby. 

We  do  not  think  that  such  a  conclusion  is  wan-anted. 
The  language  used  is  that  such  causes  (which,  under  the 


Digitized  by 


Google 


1899.]  In  be  Leasing  of  State  Lands.  99 

coDBtraction  given  section  1097  include  appeals  in  probate 
matters,  as  well  as  those  in  civil  cases)  shall  be  conducted 
in  the  same  manner  as  if  originally  brought  in  the  district 
court.  How  would  this  proceeding  be  tried  if  it  had  been 
originaUy  brought  in  that  court?  This  is  answered  by  sec- 
tion 8508,  Gen.  Stats,  (sec.  4679,  Mills'  Ann.  Stats.),  which  pre- 
scribes the  only  procedure  by  which  the  contest  of  a  will 
may  be  originally  brought  in  the  district  court,  and  which, 
inter  alia^  provides  that : 

**  An  issue  at  law  shall  be  directed,  whether  the  writing  in 
question  be  the  last  will  of  the  testator  *  *  *  or  not,  which 
issue  shall  be  tried  by  a  jury  according  to  the  practice  in 
courts  of  chancery  in  similar  cases." 

The  trial  on  the  appeal  presents  the  same  inquiry  as  that 
provided  for  by  this  section,  to  wit:  "Whether the  writing 
in  question  be  the  last  will  of  the  testator  or  not."  It  in- 
volves the  same  investigation,  and  is  determined  by  the  same 
proof ;  and  we  think  it  is  clear  that  by  the  express  terms  of 
section  1089  is  to  be  tried  in  the  same  manner. 

Our  conclusion,  therefore,  is  that  by  virtue  of  the  forego- 
ing statutory  provisions,  in  the  trial  of  a  contest  of  a  will  on 
appeal  in  the  district  court,  the  contestant  is  entitied  to  have 
the  issues  of  fact  tried  by  jury,  and  that  the  court  of  appeals 
correctiy  held  that  the  refusal  of  the  district  court  to  submit 
such  issues  to  a  jury  constitutes  reversible  error.  For  these 
reasons  the  judgment  of  the  court  of  appeals  is  affirmed. 

Affirmed. 


[No«  4155.] 
In  re  Leasing  op  State  Lands. 

QUSSTIOH    FROM    GOVEBNOR— C!ON8TBU0TION    OP    STATUTE— PBIVATB 
RlOHT^. 

The  court  wiU  not  in  answer  to  a  question  from  the  governor  construe 
existing  statutes  when  by  so  doing  the  private  rights  of  persons 
would  be  passed  upon  without  giving  them  an  opportunity  to  be 
heard. 
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The  opinion  of  the  court  is  in  response  to  the  following 
communication  and  interrogatory  of  the  governor : 

"December  2l8t,  1899. 
"  To  the  Honorable,  the  Supreme  Court  of  the  State  of  Colo- 
rado. 

"  Gentlemen :  At  a  meeting  of  the  State  Board  of  Land 
Commissioners,  held  Thursday,  the  21st  day  of  December, 
A.  D.  1899,  a  resolution  was  passed  directing  me  as  presi- 
dent of  said  board  and  Governor  of  the  State,  under  the  pro- 
visions of  the  3d  section,  6th  article,  of  the  state  constitution, 
to  ask  you  for  an  opinion  at  your  early  convenience  upon  the 
question  herein  stated. 

"  Section  10  of  the  act  of  April  2d,  1887,  was  repealed  by 
an  act  approved  the  20th  of  April,  1895,  and  the  following 
substitute  enacted  in  place  thereof : 

"  No  lease  of  state  land  shall  be  for  a  longer  term  than  ten 
years.  When  any  lease  expires  by  limitation,  the  holder 
thereof  may  renew  the  same  in  manner  as  follows :  At  any 
time  ^vithin  the  thirty  days  next  preceding  the  expiration  of 
the  lease,  the  lessee,  or  his  assigns  shall  notify  the  register 
of  his  desire  to  renew  said  lease ;  if  the  lessee  and  State  Board 
agree  as  to  the  valuation  of  the  land,  a  new  lease  may  be  is- 
sued bearing  even  date  with  the  expiration  of  the  old  one, 
and  upon  like  conditions ;  Provided,  always.  That  the  former 
valuation  shall  not  be  decreased  without  the  consent  of  the 
State  Board ;  Provided,  That  nothing  in  this  section  shall  pro- 
hibit the  State  Board  from  leasing  any  of  the  state  lands  to 
such  party  or  parties  as  shall  secure  to  the  state  the  greatest 
annual  revenue ;  provided,  further,  that  the  State  Board  may 
in  its  discretion  ofifer  said  land  for  sale  at  the  end  of  any  pe- 
riod of  five  (5)  years,  during  the  term  of  said  lease,  upon 
the  same  terms  and  in  the  same  manner  as  though  said  lease 
had  not  been  executed. 

"The  construction  given  by  the  Supreme  Court  to  the 
section  for  which  this  is  a  substitute  is  doubtless  applicable 
thereto,  and  restricts  its  application  to  the  agriculture  and 
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grazing  lands  of  the  State,  and  section  8  of  the  act  of  1887, 
is  unaffected  thereby.  The  only  express  provision,  however, 
in  the  statute  with  reference  to  renewal  or  extension  of  ex- 
isting leases,  is  found  in  the  section  above  quoted. 

"  The  Constitution,  sections  9  and  10,  article  9,  invests  the 
State  Board  of  Land  Commissioners  with  power  to  sell  or  other- 
wise dispose  of  the  public  lands,  under  such  regulations  as 
may  be  prescribed  by  law.  No  regulation  beyond  that  men- 
tioned has  been  prescribed  for  the  extension  of  existing  leases, 
and  this  power,  if  it  exists,  must  either  be  inhereilt  in  the 
board,  or  result  by  necessary  implication  from  the  act  of  1887. 

"The  question  whether  such  a  power  exists  in  the  Board 
is  at  present  an  important  one,  and  the  occasion  solemn,  as 
contemplated  by  the  Constitution  by  reason  of  the  following 
facts :  Leases  of  coal  lands  have  heretofore  been  made  for  a 
long  term  of  years  and  pending  their  existence,  the  Board  by 
resolution  has  made  extensions  for  an  additional  period  of 
years,  to  take  effect  at  the  expiration  of  the  existing  term. 
Such  a  resolution,  if  valid,  has  the  effect  to  take  valuable 
tracts  of  land  out  of  the  jurisdiction  of  the  Board  for  a  long 
series  of  years,  and  notwithstanding  the  latter  may  be  of  the 
opinion  that  the  lands  may  be  otherwise  disposed  of  in  such 
manner  as  will  secure  the  maximum  possible  amount  there- 
for, it  is  confronted  with  the  condition  above  refeiTed  to. 
Leases  which  by  their  terms  would  expire  within  ten  or 
twelve  years  from  date  are  by  these  means  continued  for  more 
then  twenty-five  years  from  date,  at  rates  and  upon  terms 
which  seem  to  be  and  are  wholly  inadequate  to  those  which 
could  be  secured  for  the  same  property  but  for  such  exten- 
sions. 

^  The  interests  of  the  State  in  the  premises  seem,  therefore, 
to  require  deep  and  immediate  consideration,  and  as  the  Board 
itself  is  prevented  from  securing  the  greatest  annual  revenue 
for  the  same  as  required  by  the  Constitution,  I  beg,  therefore, 
to  request  the  opinion  of  your  Honorable  Court  upon  the 
following  question: 

"Has  the  State  Board  of  Land  Commissioners  in  the  ab- 
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sence  of  an  express  legislative  regulation  prescribed  therefor, 
the  power  to  extend  or  enlarge  an  existing  mineral  lease  be- 
yond its  original  terms,  and  while  the  same  is  in  full  oper- 
ation? For  example :  Can  a  mineral  lease  issued  in  1881 
for  80  years  be  lawfully  extended  in  1896  for  a  period  of  16 
or  any  other  number  of  years;  the  said  extension  to  take 
effect  upon  the  expiration  of  the  original  lease? 
"  I  have  the  honor  to  be, 

'*  Your  most  obedient  servant, 

"  Charles  S.  Thomas, 
**  Governor,*^ 

Peb  Curiam.  The  opinion  in  which  is  construed  section 
10  of  the  act  of  April  2,  1887,  referred  to  in  this  communi- 
cation, is  reported  under  the  title  In  re  State  Lands^  18  Colo. 
859.  The  object  of  the  state  board  of  land  commissioners,  in 
whose  behalf  the  request  was  made,  was  to  obtain  a  construc- 
tion as  to  the  meaning  and  constitutionality  of  that  section  as 
a  guide  for  that  body  in  its  subsequent  leases  of  the  public 
lands.  An  examination  of  the  opinion  and  of  the  accora- 
panjring  facts  shows  that  no  question  relating  to  prior  leases, 
or  affecting  the  private  rights  of  third  parties  was  involved  or 
determined. 

In  passing  it  may  be  observed  that,  even  under  the  facts 
then  disclosed,  the  court,  in  construing  an  existing  statute, 
departed  from  the  practice  adhered  to  in  many  of  its  previous 
and  subsequent  decisions. 

Be  that  as  it  may,  we  are  clearly  of  opinion  that  the  ques- 
tion now  submitted  should  not  be  answered.  It  appears 
from  the  foregoing  communication  that  heretofore  the  state 
board  has  made  leases  of  public  lands  for  a  term  of  years,  and 
pending  their  existence  has  extended  them  for  an  additional 
period.  If,  therefore,  in  this  proceeding,  we  should  define  the 
powers  of  that  body  under  the  constitution,  or  construe  the 
act  of  1895,  we  would  pass  upon  the  private  rights  of  the 
lessees  under  such  leases  without  giving  them  an  opportunity 
to  be  heard. 
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In  withholding  opinion  we  are  observing  the  established 
practice  from  which,  it  is  true,  a  departure  has  been  made, 
but  only  in  an  exceptional  class  of  cases  to  which  this  does 
not  belong*  In  re  S.  R,  on  Irrigation^  9  Colo.  620  ;  Inre  S. 
B.  No.  65^  12  Colo.  466, 469 ;  In  re  Legislative  Appropriations^ 
13  Colo.  316,  321 ;  In  re  H.  R.  26, 15  Colo.  602 ;  In  re  Conr 
tinuing  Appropriations,  18  Colo.  192, 195 ;  In  re  Penitentiary 
Comrs.,  19  Colo.  409,  414 ;  In  re  Priority  of  Leg,  Appropri- 
ations, 19  Colo.  58,  62 ;  In  re  Appointments,  21  Colo.  14 ;  In 
re  S.  B.  196,  23  Colo.  508;  In  re  Assessment  of  Property,  25 
Colo.  296. 


[No.  8887.] 
The  Columbia  Building  &  Loan  Association  v.  Clabke. 

Appellate  Pbactice— Fiwdinos  of  Trial  Court. 
The  findings  of  the  trial  court  on  conflicting  evidence  will  not  be  dia- 
tnrbed  on  review. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  W.  S.  Decker,  for  appellant. 

Mr.  Chables  J.  Hughes,  Jr.,  for  appellee. 

'    Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

On  August  29,  1893,  John  F.  Depew  gave  his  promissory 
note  to  appellant,  the  Columbia  Building  &  Loan  Associa- 
tion, for  $5,000,  and  to  secure  the  same  gave  a  deed  of  trust 
upon  lots  18, 19  and"  20  in  block  29,  Wyman's  Addition  to 
Denver.  On  the  day  following  the  execution  of  the  note 
and  the  deed  of  trust,  Depew  conveyed  the  property  to  Fran- 
ces M.  Clarke,  the  appellee.  In  March,  1895,  appellant  ad- 
vertised the  property  for  sale  under  the  deed  of  trust,  where- 
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upon  appellee  brought  this  suit  to  enjoin  the  sale,  upon  the 
ground  that  the  $5,000  represented  by  the  note  had  been 
paid  by  the  sale  to  the  association  of  certain  stock  in  the 
Denver  &  San  Antonio  Investment  Company,  and  averring 
that  if  the  proceeds  of  the  stock  were  not  sufficient  to  dis- 
charge the  note  and  interest,  she  was  ready  and  willing  to 
pay  any  balance  found  due.  The  appellant  denied  that  any 
part  of  the  note  had  been  paid,  and  alleged  that  the  stock 
sold  to  it  had  been  applied  to  the  payment  of  other  indebted- 
ness due  the  association  from  J.  W.  Clarke,  W.  P.  Caruthers, 
C.  J.  Eastman  and  the  Washington  Investment  Company. 

The  circumstances  out  of  which  this  controversy  arises 
are  in  brief  as  follows:  On  March  22,  1893,  the  appellee 
loaned  to  W.  P.  Caruthers  112^  shares  of  the  capital 
stock  of  the  Denver  &  San  Antonio  Investment  Company, 
to  use  as  collateral  security  for  a  loan  to  him  of  $3,500  from 
the  Columbia  Building  &  Loan  Association ;  for  which  sum 
a  note  was  then  given,  signed  by  himself  and  J.  W.  Clarke, 
the  husband  of  appellee,  to  which  the  stock  was  attached, 
and  which  contained  this  recital : 

"  This  note  is  secured  by  11 2  J  shares  of  stock  in  the  Den- 
ver &  San  Antonio  Investment  Co.  herewith  attached — ^Book 
value  $140  per  share.     Cash  rate  at  par." 

Shortly  thereafter  twenty-two  shares  of  this  stock  were 
withdrawn,  with  the  consent  of  the  association,  leaving  the 
remaining  90  ^^  shares  as  security  for  the  note.  On  Au- 
gust 13, 1893,  Mrs.  Clarke  paid  this  note  by  executing  to  the 
association  a  note  for  the  sum  of  $3,700,  which  covered  the 
principal  and  interest  due  thereon,  and  left  with  the  associa- 
tion as  security  the  stock  theretofore  hypothecated.  Between 
August  22,  1892,  and  August  29,  1893,  and  while  J.  W. 
Clarke  was  president,  W.  P.  Caruthers,  vice  president,  and 
C.  J.  Eastman  secretary  and  manager  of  the  association,  cer- 
tain loans  were  made  in  the  name  of  the  Washington  In- 
vestment Company,  aggregating  $6,900,  which  together  with 
the  $3,700  note,  and  the  note  for  $5,000  executed  by  Depew, 
constituted  an  indebtedness  of  $15,600  due  the  association. 
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It  is  claimed  by  appellant  that  the  loans  to  the  Washing- 
ton Inyestment  Company,  while  made  in  the  name  of  that 
company,  were  as  a  matter  of  fact  made  for  the  personal 
benefit  of  Clarke,  Caruthers  and  Eastman,  and  that  the  same 
were  insufficiently  secured ;  and  that  upon  being  pressed  for 
payment  on  several  occasions  between  June  3  and  August  29, 
1898,  Clarke  assured  other  officers  of  the  company  that  the 
San  Antonio  stock  should  be  held  as  security  for  this  indebt- 
edness. On  October  13,  1894,  a  written  agreement  was 
entered  into  between  Clarke,  Caruthers  and  appellee,  and 
the  Columbia  Building  and  Loan  Association,  whereby  the 
stock  in  question  was  transferred  to  the  association  in  con- 
sideration that  the  association  should  credit  upon  the  indebt- 
edness for  which  it  had  theretofore  been  pledged,  the  sum  of 
t9,028.  Appellant  contends  that  the  indebtedness  therein 
referred  to  was  the  whole  indebtedness  of  $15,600;  while 
appellee  claims  that  it  referred  to  her  personal  indebtedness, 
which  consisted  of  the  93,700  note,  to  secure  which  the  stock 
wag  expressly  pledged,  and  the  $5,000  note  executed  by  De- 
pew,  which  represented  money  borrowed  for  her  own  use. 

The  only  written  eyidence  introduced  that  specified  the 
indebtedness  for  which  the  stock  was  pledged,  is  the  recital 
upon  the  $3,500  note  before  mentioned.  Witnesses  for  appel- 
lant, however,  testified  that  a  written  agreement,  which  was 
supposed  to  have  been  destroyed,  was  prepared  at  the  time 
the  stock  was  transferred  in  October,  1894,  and  signed  by 
the  respective  parties,  wherein  appellee  expressly  agreed  that 
the  stock  should  be  applied  to  the  payment  of  the  general 
indebtedness  made  up  of  the  sums  claimed  to  be  due  from 
Clarke,  Caruthers,  Eastman  and  the  Washington  Invest- 
ment Company,  in  addition  to  the  note  of  $3,700.  But  later 
during  the  trial  this  agreement  was  found  and  produced  in 
evidence,  and  showed  that  the  witnesses  were  mistaken  in 
their  recollection  as  to  its  contents,  since  it  contains  no  pro- 
visions for  the  distribution  of  the  proceeds  of  the  stock.  The 
oral  testimony  introduced  by  the  parties  in  support  of  their 
respective  claims  is  in  direct  conflict ;  that  of  appellant  being 
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in  support  of  its  position  as  above  stated,  that  Clarke  as  the 
agent  or  representative  of  appellee,  had  from  time  to  time, 
and  finally  on  August  29, 1893,  recognized  the  right  of  the 
association  to  apply  the  proceeds  of  the  stock  to  the  general 
indebtedness  of  $15,600.  Clarke  denied  that  he  had  ever 
agreed  or  consented  to  such  application,  but  testified  that  the 
90^^  shares  of  stock  were  never  pledged  for  anything  else 
than  the  $3,500  note.  Appellee  testified  that  she  never  pledged 
the  stock  for  any  other  indebtedness  than  her  own,  which  con- 
sisted of  the  $3,700  note  and  the  Depew  note  of  $5,000 ;  and 
Caruthers  testified  that  she  positively  refused  to  transfer  the 
stock  to  the  association  except  upon  the  express  agreement  that 
it  should  be  applied  to  the  $3,700  and  $5,000  notes.  Subso- 
quent  to  the  time  this  agreement  is  claimed  to  have  been 
made  between  Clarke  and  the  ofiEicers  of  the  company,  and  on 
October  13, 1894,  McNutt,  Norman  and  Zollars,  who  were  then 
ofiEicers  of,  and  represented  the  association,  met  the  appellee, 
her  husband  and  Caruthers  at  the  residence  of  James  W. 
Clarke,  for  the  purpose  of  arranging  for  the  sale  of  the  stock 
to  the  association.  At  that  meeting  these  ofiEicers  insisted 
that  the  proceeds  should  be  applied  to  the  payment  of  the 
$3,700  note  and  the  Washington  Investment  Company's 
notes.  This  was  the  first  time  that  the  appellee  had  ever 
heard  of  the  Washington  Investment  Company,  or  its  in- 
debtedness to  the  association,  and  it  is  admitted  that  she  then 
refused  to  transfer  the  stock  to  the  association  unless  the 
proceeds  were  applied  to  her  own  indebtedness. 

After  the  transfer  of  the  stock,  and  on  December  24, 1894, 
she  received  through  her  husband  a  statement  from  the  asso- 
ciation that  the  proceeds  had  been  applied  in  part  to  the  pay- 
ment of  the  Washington  Investment  Company's  loans.  On 
that  day  she  notified  the  association  that  such  application  was 
incorrect  and  unauthorized ;  that  the  portion  thus  misapplied 
should  be  applied  in  payment  of  the  loan  of  $3,700  and  the 
Depew  loan  of  $5,000,  with  interest  due  thereon  and  taxes 
paid  by  the  association  on  account  of  property  given  as  se- 
curity for  the  same.    In  its  reply  to  this  communication,  the 
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association  did  not  attempt  to  justify  the  application  it  had 
made  of  the  fund  upon  the  ground  that  it  was  done  in  pur- 
suance of  any  agreement  on  her  part,  but  solely  upon  the 
ground  that  it  was  the  business  of  the  directors  to  guard  the 
interests  of  the  stockholders  of  the  association. 

In  this  state  of  the  evidence,  the  court  below  having  de- 
termined its  weight  in  favor  of  the  contention  of  appellee, 
under  the  rule  so  frequently  announced,  we  are  precluded 
from  disturbing  its  findings  on  this  review.  We  are  satisfied, 
however,  from  a  careful  reading  of  the  record,  in  the  light  of 
the  circumstances  and  the  conduct  of  the  parties,  that  the 
finding  of  the  court  below  is  supported  by  a  clear  preponder- 
ance of  evidence ;  and  its  judgment  is  accordingly  affirmed. 


[No.  8882.] 

Thx  Boabd  of  County  Commissionebs  of  Rio  Orandb 
County  v.  Phyb. 

1.  Pbactiob— Claim  AGAnrsx  County. 

Before  aa  action  can  be  maintained  on  a  claim  against  a  county,  the 
claim  must  have  been  presented  to  the  board  of  county  commia- 
sioners  for  allowance.  In  an  action  begun  before  a  court  of  record 
this  fact  must  be  alleged  in  the  complaint,  and  in  an  action  begun 
before  a  justice  of  the  peace  and  appealed  from  the  county  court 
to  the  supreme  court  upon  an  agreed  statement  of  facts,  the  state- 
ment must  show  that  the  claim  was  presented  to  the  board  before 
action  was  begun  in  order  to  sustain  a  judgment  against  the  county. 

2.  Appbllatk  PRAcriCB — Obal  Admissions  of  Counsbl. 

The  appellate  court  will  not  consider  oral  admissions  of  counsel  made 
in  the  trial  in  the  lower  court  unless  the  admissions  are  preserved 
and  properly  appear  in  the  record. 

8.  Appbixatb  Pbactiob— Claim  against  County. 

An  objection  that  a  claim  against  a  county  was  not  presented  to  the 
board  of  county  commissioners  for  audit  and  allowance  before  suit 
was  brought  thereon,  may  be  raised  for  the  first  time  in  the  su- 
preme court. 

4.  CONTBACTS. 

A  former  occupant  of  the  Soldiers*  and  Sailors*  Home  was  refused  re- 
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admittance,  and  being  deatitute  became  a  charge  upon  the  oountj. 
There  was  an  understanding  between  the  commander  of  the  home 
and  the  chairman  of  the  board  of  county  commissioners  that  the 
commander  would  try  to  furnish  a  nurse  for  the  pauper  who  was 
helpless,  and  the  commander  did  employ  a  nurse  for  one  day  and 
paid  him  therefor,  but  refused  to  pay  him  anything  further  and  the 
nurse  continued  to  care  for  tlie  pauper,  the  chairman  of  the  board 
knowing  that  he  expected  pay  for  his  services,  but  not  knowing 
that  he  expected  pay  from  the  county.  The  county  paid  the  board 
of  the  nurse  as  well  as  that  of  the  pauper.  In  an  action  by  the 
nurse  against  the  board  of  county  commissioners  for  compensaticMi 
for  his  services,  it  is  held  that  there  was  no  implied  contract  by  the 
board  to  pay  plaintiff  for  his  services  and  the  county  is  not  liable. 

Error  to  the  County  Court  of  Rio  Grande  County, 

Mr.  C.  M.  CoBLETT,  for  plaintiff  in  error. 

Mr.  Jbssb  C.  Wiley,  for  defendant  in  error. 

Ghibf  Jubticb  Campbell  delivered  the  opinion  of  the 
court. 

This  action  was  begun  by  plaintiff,  the  defendant  in  error, 
before  a  justice  of  the  peace  of  Rio  Grande  county  against 
the  board  of  county  commissioners  of  that  county  to  recover 
for  nursing  a  pauper.  The  judgment  being  in  favor  of  the 
board,  plaintiff  appealed  to  Uie  county  court,  and  the  action 
was  there  tried,  resulting  in  a  judgment  for  him,  upon  an 
agreed  statement  of  facts  from  which,  aside  from  formal 
matters,  it  appears  that  one  Crowley  was  sick  and  destitute 
and  became  a  county  charge,  and  that  plaintiff  attended  him 
as  a  nurse  for  twenty-two  days  and  nights.  Crowley  for 
some  time  theretofore  had  been  an  inmate  of  the  Soldiers* 
and  Sailors'  Home  at  Monte  Vista  but  was  discharged  and 
refused  readmittance.  He  was  helpless  and  required  an  at- 
tendant constantly.  French,  as  the  commander  of  the  home, 
Gi^gt^ged  the  plaintiff  to  take  care  of  Crowley  for  one  day,  and 
paid  him  therefor,  but  refused  to  pay  him  any  additional 
compensation.  There  was  an  understanding  between  French 
and  the  chairman  of  the  board  of  county  commissioners,  who 


Digitized  by 


Google 


18990  ^o  Gbandb  County  v.  Phyb.  109 

was  ex  cffido  overseer  of  the  poor,  whereby  French  would  try 
to  fumiBh  attendance  upon  Crowley.  The  chairman  knew 
that  plaintiff  expected  compensation  for  his  sendees,  but  it 
does  not  appear  that  he  was  aware  that  this  was  expected  of 
the  board.  It  further  appears  that  the  commissioners  paid 
the  board  of  plaintiff  and  Crowley  for  the  full  period  during, 
which  plaintiff's  services  were  rendered.  This  writ  of  error 
was  brought  by  tiie  board  to  review  the  judgment 

The  first  clause  of  section  801,  Mills'  Ann.  Stats.  (Sess. 
Laws,  1887,  p.  241)  reads :  *^  All  claims  and  demands  held  by 
any  person  against  a  county  shall  be  presented  for  audit  and 
allowance  to  the  board  of  county  commissioners  of  the  proper 
county,  in  due  form  of  law,  before  an  action  in  any  court 
shall  be  maintainable  thereon." 

There  is  nothing  in  the  record  to  show  that  the  claim  up<Mi 
which  this  action  was  founded  was  presented  for  such  audit 
and  allowance,  and  this  presentation  is  a  condition  precedent 
of  the  right  to  maintain  an  action  thereon  in  any  court 
Had  the  action  originated  in  acourt  of  record  where  plead- 
ings are  required,  the  complaint  must  have  contained  an  aver- 
ment of  such  presentation,  otherwise  it  would  fall  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  For  the  pur- 
pose of  determining  the  sufficiency  of  plaintiff's  case,  the 
agreed  statement  of  facts  corresponds  to,  and  may  be  deemed 
the  equivalent  of,  the  complaint.  And  since  there  is  an  ab- 
sence therefrom  of  a  showing  that  this  statute  was  complied 
with,  the  action  must  fail.  Such  is  the  plain  meaning  of 
our  statute,  and  to  this  effect  are  the  authorities:  Lawrence 
V.  Oitifj  ete.^  61  Miss.  68 ;  Hohman  v.  County  of  Comal^  84 
Tex.  86 ;  Mlisson  v.  HaUeck,  6  Cal.  886;  McCann  v.  Sierra 
Co^  7  Cal.  121 ;  Powder  B.  O.  Co.  v.  Comrs.  Cutter  Co.,  9 
Mont  145. 

Defendant  in  error  says,  however,  in  argument,  that,  as  a 
matter  of  fact,  this  claim  was  presented  to  the  board,  and 
when  the  statement  of  facts  wits  signed,  its  attorney  admit- 
ted that  this  condition  precedent  had  been  complied  with. 
If  this  be  true  it  is  unfortunate  for  plaintiff,  for  appellate 
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courts  do  not  regard  oral  stipulations  of  counsel  made  below 
and  not  appearing  in  the  record.  We  are  limited  in  the  case 
at  bar  to  the  stipulation  of  facts  and  bound  by  its  recital ; 
and  since  it  does  not  show  a  coi^pliance  with  the  statute,  we 
must  hold  that  this  action  was  premature,  and  that  the  ob- 
jection may  be  raised  at  any  time. 

In  the  event  of  a  new  trial,  we  deem  it  proper  to  say  that, 
on  the  facts  as  stipulated,  the  county  is  not  holden.  Our 
attention  has  been  called  to  a  line  of  cases  declaring  that  a 
municipality  may  be  liable  under  an  implied  contract  for 
necessaries  furnished  and  services  rendered  to  a  county 
charge;  and  to  another  class  which  lays  down  the  doctrine 
that  the  county  is  bound  only  upon  an  express  contract.  We 
are  inclined  to  the  view  that,  in  some  circumstances,  under 
our  statute  expressly  making  paupers  a  county  charge,  the 
county  may  be  liable  on  an  implied  contract.  But  that  ques- 
tion is  not  necessarily  before  us,  for,  if  it  be  assumed  that  a 
recovery  may  be  had  upon  an  implied  contract,  the  facts  ap- 
pearing in  this  record  do  not  establish  it.  That  the  county 
ought  to  have  furnished  and  paid  for  the  nursing  of  the  coimty 
charge  may  be,  and  doubtless  is,  true.^  That  it  did  not, 
through  its  proper  officers,  expressly  or  impliedly  incur  the 
obligation  to  pay  plaintiff,  seems  clear,  if  the  agreed  state- 
ment contains  all  the  facts.  The  chairman  of  the  board,  it 
is  true,  knew  that  plaintiff  expected  payment  for  his  services ; 
but  there  is  nothing  in  the  stipulation  to  show  that  he  sup- 
posed that  the  plaintiff  intended  to  rely  upon  the  county. 
If  any  fact,  other  than  those  stipulated,  is  to  be  implied  from 
those  expressed,  it  is  that  the  chairman  of  the  board  inferred 
that  the  compensation  would  be  made  by  French,  represent- 
ing the  Soldiers'  and  Sailors'  Home,  inasmuch  as  that  official 
had  employed  and  paid  the  plaintiff  for  one  day's  services, 
and  the  understanding  between  French  and  the  chairman 
was  that  the  former  would  at  least  try  to  furnish  a  nurse  for 
the  pauper. 

At  any  rate,  there  is  nothing  in  the  stipulation  to  show 
that  the  chairman  of  the  board  employed  the  plaintiff  to  give 
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his  services,  or  had  cause  to  believe  that  the  comity  would 
be  expected  to  pay  for  them,  nor  are  any  facts  shown  which 
constitute  an  implied  contract  to  pay.  Though  the  amount 
involved  is  small,  and  the  demands  of  humanity  would  seem 
to  appeal  to  the  board  to  allow  this  claim,  we  can  find  no 
justification  in  the  stipulated  facts  for  sustaining  the  judg- 
ment against  the  county. 

Upon  a  new  trial  the  facts  may  be  different  We  do  not, 
therefore,  direct  what  judgment  shall  be  rendered  by  the 
county  court,  but  reverse  the  judgment  and  remand  the  cause 
for  a  new  triaL 

Bevened. 


[No.  8874.] 
Bbeweb  kt  al.  v.  Gobdon,  Shbbiff  op  Mobgan  County. 

1.  CoHTRACrS— INDBMN ITT  BOHBS— VKNUB. 

An  indemnity  bond  given  to  a  sheriff  to  indemnify  him  against  damage 
for  seizing  personal  property  under  a  writ  of  attachment,  and  which 
contains  no  provision  making  it  payable  in  any  particular  county, 
is  not  a  contract  to  be  performed  in  the  county  wherein  the  attach- 
ment is  levied,  within  the  meaning  of  section  27  of  the  code  pro- 
viding that  actions  upon  contracts  may  be  tried  in  the  county  in 
which  the  contract  was  to  be  performed. 

2.  Samx— PBAcnoB— Chajtgb  of  Vbbtue. 

Where  an  indemnity  bond  was  given  to  a  sheriff  to  indemnify  him  against 
damage  for  seizing  jiersonal  proi>erty  under  a  writ  of  attachment 
and  the  obligors  in  the  bond  resided  in  a  different  county  from 
that  in  which  the  obligee  resided  and  in  which  the  attachment  was 
levied,  and  an  action  was  brought  upon  the  bond  in  the  county  of 
the  residence  of  the  obligee  and  summons  was  served  on  the  obli- 
gprs  in  the  county  of  their  residence,  the  defendants  had  a  right 
to  have  the  cause  removed  for  trial  to  the  county  of  their  residence, 
and  a  refusal  by  the  court  to  remove  such  cause  to  the  county  where- 
in the  defendants  resided  upon  application  by  defendants  was  re- 
versible error. 

JErrar  to  the  County  Court  of  Morgan  County. 
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Mr.  Charles  D.  Hatt,  Mr.  Thomas  Macon  and  Mr. 
Daniel  Prbscott,  for  plaintifiPs  in  error. 

Mr.  W.  A.  HiLLy  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

This  action  was  brought  in  tlie  county  court  of  Morgan 
county  by  George  A.  Gordon,  sheriff  of  that  county,  against 
the  defendants  upon  a  bond  given  by  them  to  indemnify  him, 
as  sheriff,  for  seizing  personal  property  imder  a  writ  of  at- 
tachment. Upon  issues  joined  there  was  a  judgment  against 
the  defendants,  from  which  they  have  appealed,  and  assigned 
and  argued  numerous  errors. 

The  ruling  of  the  court  denying  defendants'  application 
for  a  change  of  the  place  of  trial  was  wrong,  and  the  judg- 
ment must  be  reversed  for  that  reason.  Ordinarily,  we  would 
determine  the  other  legal  propositions  raised  upon  review,  if 
for  no  other  reason,  for  the  benefit  of  the  lower  court  in  the 
event  of  a  new  trial.  But  after  the  erroneous  adverse  rul- 
ing upon  the  defendants'  motion  for  a  change  of  the  venue, 
the  court  acted  without  jurisdiction  in  all  subsequent  pro- 
ceedings. This,  taken  in  connection  with  the  fact  that  if  a 
new  trial  is  had  it  must  be  in  the  county  court  of  Arapahoe 
county  and  before  another  judge,  leads  us  to  withhold  opin- 
ion upon  questions  which  may  not  again  be  raised. 

The  facts  are  that  this  bond  was  signed  and  sealed  in  Arap- 
ahoe county,  Colorado,  and  approved  by  the  sheriff  in  Mor- 
gan county,  and  when  this  suit  on  the  bond  was  instituted, 
the  plaintiff  lived  in  Morgan  county,  but  defendants  resided 
in,  and  service  of  summons  was  had  upon  them  in,  Arapahoe 
county.  The  bond  is  an  ordinary  bond  of  indemnity,  and 
contains  no  provision  making  it  payable,  or  declaring  that  it 
is  to  be  performed,  in  any  particular  county.  Before  filing 
their  answer,  the  defendants  claimed  the  privilege  of  being 
sued  in  the  county  of  their  residence;  and  upon  a  proper 
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showing  of  the  facts  by  motion  and  affidavit  asked  that  the 
place  of  trial  be  so  changed,  which  application  was  overruled. 

Section  27  of  the  code  governs  this  case.    It  provides : 

^'  In  all  other  cases  the  action  shall  be  tried  in  the  count j 
in  which  the  defendants,  or  any  of  them,  may  reside  at  the 
commencement  of  the  action,  or  in  the  county  where  the 
plaintiff  resides  when  service  is  made  on  the  defendant  in 
such  county ;  *  *  *  Actions  upon  contracts  may  be  tried  in 
the  county  in  which  the  contract  was  to  be  performed." 

In  2>.  ^  B.  Q.  R.  R.  Co.  v.  Cahill,  8  Colo.  App.  168,  it 
was  held  that  the  first  portion  of  this  section  is  intended  as 
a  statement  of  a  general  rule,  which  is  modified  in  particular 
instances  by  succeeding  portions,  one  of  which  is  that  the 
action  may  be  tried  in  the  county  in  which  the  contract  is 
to  be  performed ;  and  that  if  an  action  upon  a  contract  is 
commenced  either  in  the  county  in  which  the  contract  is  to 
be  performed,  or  where  the  defendant  resides,  the  place  of 
trial  cannot  be  changed  upon  the  groiyid  that  the  coimty 
designated  is  not  the  proper  county.  We  believe  this  to  be 
the  proper  construction  of  the  section. 

It  is  contended  by  plaintiffs  in  error  that  this  contract  of 
indemnity  was  made  in  Arapahoe  county,  and  by  defendant 
in  error  that  it  waa  made  in  Morgan  county,  the  parties  ap- 
parently supposing  that  the  determination  of  this  question 
settles  the  place  of  trial.  We  are  satisfied  that  the  bond  did 
not  become  obligatory  upon  the  indemnitors  until  it  was  ap- 
proved by  the  sheriff,  and  this  approval  was  made  in  Morgan 
county ;  and  so,  if  the  place  where  the  contract  was  made  is 
controlling,  the  county  designated  in  ^he  complaint  ]&  the 
proper  place  of  ttiaL  2  Parsons  on  Contracts  (8th  ed.), 
§§  682-8. 

But  the  place  where  the  contract  was  made  does  not  nec- 
essarily control  the  place  where  the  action  shall  be  tried.  A 
contract  may  be  made  in  one  county  to  be  performed  in  an- 
other county.  Unless  the  case  comes  within  some  of  the 
exceptions  contained  in  the  latter  part  of  the  section,  the 
proper  county  in  which  this  character  of  action  should  be 
Vol.  xxvn— 8 
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tried  is  the  county  of  defendant's  residence,  unless  defendant 
is  served  in  the  county  where  the  plaintiff  resides.  In  this 
bond  there  is  no  provision  that  the  contract  of  indemnity  is 
to  be  performed  in  any  particular  county,  and  the  defend- 
ants were  not  served  in  the  county  of  plaintiff's  but  in  the 
county  of  defendants'  residence.  Therefore,  it  was  the  privi- 
lege of  the  defendants  to  have  the  action  tried  in  Arapahoe 
county,  their  domicile.  The  fair  construction  of  section  27 
leads  to  this  conclusion,  and  the  only  authorities  we  have 
found  lend  it  support. 

Lindheim  ^  Bro.  v,  Muschamp^  72  Tex.  33,  was  a  suit  against 
the  sureties  on  a  bond  conditioned  that  a  contractor  should 
build  a  house  in  accordance  with  the  plans  and  specifications 
embodied  in  a  written  contract.  The  building  contract  was 
to  be  performed  in  the  county  of  the  plaintiff's  (obligee's) 
residence,  and  the  sureties  (obligors)  lived  in  another  county. 
Suit  was  brought  against  the  sureties  in  the  county  where  the 
plaintiff  resided,  and  where  the  building  was  constructed, 
and  it  was  held  that  it  was  the  privilege  of  the  defendants 
to  have  the  suit  brought  in  the  county  of  their  residence. 
The  case  did  not  fall  within  the  exception  to  the  general 
rule,  that  suit  may  be  brought  in  the  county  where  the  con- 
tract was  to  be  performed,  because  the  bond  was  not  specifi- 
cally to  be  performed  in  any  particular  county. 

Cohen  v.  Munaon^  59  Tex.  236,  was  an  action  against  the 
sureties  upon  an  administrator's  bond  where  administration 
was  pending  in  a  different  county  from  that  of  the  sureties' 
residence.  The  action  was  brought  in  the  former  county, 
and  it  was  held  that  it  should  have  been  brought  in  the  lat- 
ter, the  court  saying : 

"  To  entitle  a  plaintiff  to  sue  in  a  county  other  than  the 
residence  of  the  defendant,  he  must  bring  his  case  clearly 
within  one  of  the  exceptions  of  the  statute.  The  fifth  ex- 
ception seems  to  contemplate  that  the  instrument  of  wiiting 
should  plainly  provide  that  the  obligation  for  the  breach  of 
which  the  defendant  is  sued  is  to  be  performed  in  a  countj' 
different  from  that  in  which  the  defendant  resides.     We  do 
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not  consider  that  an  administrator's  bond,  under  the  statute, 
compels  the  surety  to  answer  for  the  defalcations  of  his  prin- 
cipal in  any  particular  county,  and  hence  that  he  must  be 
sued  in  the  county  of  his  residence." 

The  Texas  code  (Revised  Statutes  of  Texas,  1895,  art.  1194) 
is  substantially  the  same  as  section  27  of  our  code.  It  is 
that  ^  no  person  who  is  an  inhabitant  of  this  state  shall  be 
sued  out  of  the  county  in  which  he  has  his  domicile,  except 
in  the  following  cases :  ♦  *  ♦  Where  a  person  has  contracted 
in  writing  to  perform  an  obligation  in  any  particular  county, 
in  which  case  suit  may  be  brought  either  in  such  county,  or 
where  the  defendant  has  his  domicile." 

A  case  still  more  nearly  in  point  is  Mclnnen  v.  Wallace^ 
44  S.  W.  Rep.  (Tex.)  537.  It  was  a  suit  upon  a  fuperse- 
deas  bond,  and  it  was  held  that  it  must  be  brought  in  the 
county  of  the  obligor's  residence,  if  the  bond  contains  no 
provision  to  the  contrary.  The  bond  in  that  case  was  pre- 
cisely like  the  one  in  the  case  at  bar  in  that  in  neither  was 
there  a  provision  that  the  bond  was  to  be  payable,  or  per- 
formed, in  any  particular  county. 

The  supreme  court  of  Iowa  in  Prader  v.  Nat.  Ace.  Asm.^ 
107  Iowa,  481 ;  78  N.  W.  Rep.  60,  in  an  action  upon  a  bond 
given  in  a  certiorari  proceeding,  held  under  the  provisions  of 
their  code  (substantially  the  same  as  ours)  that  the  signers 
of  the  bond  must  be  sued  in  the  county  of  their  residence, 
unless  the  bond  itself  specifically  provides  that  the  place  of 
performance  is  elsewhere.  So,  also,  to  the  same  effect  is 
School  District  v.  Beichard^  39  Iowa,  168,  holding  that  an  ac- 
tion on  a  bond,  conditioned  for  the  payment  of  a  penalty,  if 
the  principal  failed  to  erect  a  schoolhouse  according  to  the 
terms  of  a  written  contract,  must  be  brought  in  the  county 
where  some  of  the  defendants  reside,  if  the  bond  is  silent  as 
to  the  place  of  payment. 

The  argument  ab  ineonvenienti  of  the  defendant  in  error, 
that  this  construction  of  the  code  practically  requires  a  sher- 
iff to  refuse  a  bond  unless  the  sureties  reside  in  his  county, 
should  not  prevail  against  the  plain  language  of  the  section. 
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But,  as  a  matter  of  fact,  he  may  protect  himself  against  the 
necessity  of  bringing  an  action  on  bonds  given  to  him  in  his 
ofiEicial  capacity  in  a  county  other  than  that  of  his  residence 
by  inserting  therein  a  provision  that  they  are  to  be  specifi- 
cally performed,  or  made  payable,  in  his  county;  and  if  sure- 
ties will  not  consent  thereto,  then  by  accepting  only  of  sureties 
who  live  in  his  county. 

For  this  error  in  refusing  upon  defendants'  application  to 
change  the  place  of  trial,  the  judgment  below  is  reversed, 
and  the  cause  remanded  with  instructions  to  the  county 
court  to  enter  an  order  directing  that  the  cause  be  sent  for 
trial  to  the  county  court  of  Arapahoe  county. 

Reveried. 


[No.  8876.] 

Cablilb  v.  Thb  People  fob  the  Use  of  Pueblo  County. 

1.  PbACTICB— JUDGMBHT  UPOK  PlBADINQ — OFFICIAL  BONDS. 

In  an  action  upon  an  official  bond  where  the  execution  of  the  bond  was 
denied  by  one  of  the  sureties,  it  was  error  to  enter  judgment  against 
such  surety  on  the  pleading. 

2.  COITTBAOTS— SeAIiS — SCROLLS — PLEADING. 

Under  section  440,  Mills*  Ann.  Stats.,  providing  that  any  instrument  of 
writing  to  which  the  maker  shall  affix  a  scroll  by  way  of  seal  shall 
be  of  the  same  eifect  as  if  the  same  were  sealed,  where  a  blank 
form  of  bond  is  used  with  the  word  **8eal  ^*  with  a  scroll  around  it 
printed  after  the  blank  space  for  the  signature,  the  maker  of  the 
bond  may  adopt  the  printed  word  and  scroll  as  his  seal.  In  an 
action  upon  such  a  bond  an  attempted  defense  that  defendant  did 
not  seal  the  bond  and  did  not  affix  a  scroll  by  way  of  seal  thereto, 
and  that  the  only  seal  upon  the  bond  was  a  scroU  by  way  of  seal, 
and  that  it  was  not  affixed  to  the  bond  by  defendant  or  by  his 
authority  or  consent;  is  incomplete  unless  it  go  further  and  deny 
that  he  adopted  the  printed  scroll  as  his  seaL 

8.  Plbadino— IirooNSisTENT  Defenses. 

Inconsistent  defenses  may  be  pleaded  in  the  same  answer,  but  each  de- 
fense therein  must  be  complete  in,  and  consistent  with,  itself. 

4.  Plbadino— Neoliobnce. 

In  an  action  upon  an  official  bond  where  the  surety  attempted  to  plead 
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In  defense  a  release  on  account  of  the  negligence  of  plaintiff  in  in- 
stituting proceedings  agsunst  the  principal,  without  deciding 
whether  the  negligence  of  the  obligee  in  beginning  proceedings 
against  the  principal  would  release  the  surety,  it  is  held  that  a  gen- 
eral allegation  of  negligence  without  alleging  the  facts  constituting 
the  negligence  was  insufficient. 

Hrrar  to  the  Dittrtct  Court  ofPtieblo  County. 

Mr.  M.  J.  GAUiiGAN,  for  plaintiflf  in  error. 

No  appearance  for  defendant  in  error. 

Feb  Cubiah.  This  is  an  action  against  the  principal  and 
sureties  of  a  county  treasurer's  bond.  There  was  a  judg- 
ment against  the  obligors  below,  and  the  plaintiff  in  error 
here  (one  of  the  sureties)  has  brought  this  writ  of  error  to 
reverse  the  judgment. 

To  review  the  same  judgment  another  writ  of  error  was 
sued  out  of  this  court  by  the  other  sureties  and  the  principal 
of  the  bond,  and  as  to  them  the  judgment  was  reversed  be- 
cause of  an  error  of  the  trial  court  in  sustaining  the  plain- 
tiff's motion  for  a  judgment  upon  the  pleadings  in  disregard 
of  specific  denials  contained  in  one  of  the  defenses  of  the 
answer.     Qartley  v.  The  People^  24  Colo.  155. 

The  plaintiff  in  error  here,  as  the  surety  below,  filed  a 
separate  answer,  its  specific  denials  being  substantially  the 
same  as  those  contained  in  the  answer  in  that  case.  For  the 
same  reason  the  judgment  must  be  reversed,  though  the  main 
affirmative  defense  relied  upon  in  both  actions — being  that 
the  moneys,  to  recover  which  the  action  was  brought,  were 
deposited  by  the  county  treasurer  (the  principal  of  the  bond) 
in  a  solvent  bank  which  subsequently  failed,  thereby  render 
ing  him  unable  to  turn  over  to  his  successor  the  fund  in  con- 
troversy— was  held  in  the  other  case  to  be  insufficient,  in  law, 
to  release  the  obligors  on  his  official  bond. 

There  are  other  defenses,  however,  in  this  answer  which 
demand  consideration. 

1.    In  the  answer  before  the  court  in  the  QartUy  case 
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there  was  an  admission  of  the  execution  by  the  defendants 
of  the  bond  sued  on,  while  in  the  answer  here  the  execution 
is  denied.  For  this  additional  reason  the  sustaining  of  plain- 
tiff's motion  for  a  judgment  upon  the  pleadings  was  prejudi- 
cial to  defendant. 

2.  Another  attempted  defense  is  that  the  defendant  did 
not  seal  the  bond  set  forth  in  the  complaint,  and  did  not  afi&x 
a  scroll  by  way  of  seal  thereto,  and  that  the  only  seal  upon 
the  bond  is  a  scroll  by  way  of  seal,  and  that  it  was  not  affixed 
to  the  bond  by  this  defendant  or  by  his  authority  or  consent. 

If  it  be  assumed  that  defendant  is  not  liable  upon  the  in- 
strument sued  upon  unless  it  had  a  seal  or  its  equivalent,  the 
defense  is  incomplete.  By  statute  in  this  state,  any  instru- 
ment of  writing  to  which  the  maker  shall  affix  a  scroll  by 
way  of  seal  shall  be  of  the  same  effect  as  if  the  same  were 
sealed.  1  Mills'  Ann.  Stats,  sec.  440;  Gen.  Stats.  1883, 
sec.  3121.  In  the  complaint  a  copy  of  the  bond  is  set 
forth  in  haec  verba  in  which  is  the  recital  "  sealed  with  our 
seals,"  etc.  For  aught  that  appears  in  this  defense,  when 
considered  in  the  light  of  the  complaint,  the  defendant  may 
have  adopted  as  his  seal  the  printed  word,  "seal,"  with  a 
scroll  around  it,  put  there  by  the  printer,  which  is  common 
in  printed  bonds  in  this  state,  and  if  that  wei*e  the  fact,  which 
is  not  denied,  this  defense  is  not  good. 

3.  Another  defense  is  that  the  defendant,  if  he  signed  this 
bond  at  all,  did  so  upon  condition  that  the  principal  and  all 
the  sureties  named  therein  should  execute  it,  and  that  all 
names  therein  inserted  should  be  signed  to  it,  and  that  in  the 
event  that  the  principal  and  all  such  sureties  should  not 
execute  it,  or  that  all  names  therein  inserted  should  not  be 
signed  to  it,  then  the  defendant  should  not  be  liable  thereon 
as  surety  or  otherwise ;  and  the  further  allegation  is  that, 
while  ten  names  as  principal  and  sureties  are  inserted  and 
appear  in  the  body  of  the  bond,  there  are  only  nine  names 
signed  thereto,  and  therefore  the  bond  shows  by  its  recitals, 
and  by  the  insertion  of  the  names  of  principal  and  sureties 
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more  names  than  are  actaallj  signed  to  it,  and  that  the  bond 
was  not  delivered  to  the  obligee  by  this  defendant. 

We  take  it  that  the  defendant  has  endeavored  to  bring 
himself  within  the  piinciple  laid  down  in  the  leading  case  of 
Ward  V.  Chum,  18  Grat.  801;  s.  c,  98  Amer.  Dec.  749,  in 
which,  under  the  facts  of  that  case,  which  are  claimed  to  be 
on  all  fonrs  with  this,  the  obligors  were  held  not  bound  by 
the  bond  whether  the  condition  were  known  to  the  obligee 
or  not.  This  defense  seeks  to  raise  an  important  question, 
which  should  not  be  decided  except  upon  full  argument,  and 
as  the  obligee  has  not  appeared  by  counsel  to  give  us  the 
benefit  of  his  investigation,  we  shall  decline  to  pass  upon  the 
question  sought  to  be  raised,  but  which  a  fair  construction 
of  the  pleading  shows  is  not  so  presented  as  to  call  for  a 
decision. 

This  defense  necessarily  assumes  the  execution  of  the  bond, 
and  it  sufficiently  appears  from  the  face  of  the  bond  itself, 
whose  execution  is  admitted,  that  only  nine  obligors,  includ- 
ing the  principal  and  sureties,  are  named  in  the  bond,  and  all 
their  names  are  signed  thereto.  Since,  therefore,  all  the 
names  inserted  in  the  bond  are  signed  to  it,  and  all  the  ob- 
ligors, for  whose  liability  defendant  stipulated,  are  bound, 
the  very  condition  that  fixes  his  own  liability  was  complied 
with.  While  it  is  true  that  under  our  practice  inconsistent 
defenses  may  be  pleaded  in  the  same  answer,  each  defense 
therein  must  be  complete  in  and  consistent  with  itself. 

4.  There  is  another  defense  which,  after  alleging  that  if 
all  other  conditions  are  present  which,  under  the  law,  would 
make  the  defendant  liable,  he  nevertheless  has  been  released 
from  his  obligation  because  of  the  negligence  of  the  plaintiff 
in  instituting  proceedings  against  Gartley,  the  principal  of 
the  bond,  to  recover  the  amount  not  paid  over  to  his  succes- 
sor. This  defense  is  insufficient,  however,  for  even  if  negli- 
gence upon  the  part  of  the  obligee  in  beginning  proceedings 
against  the  principal  would  release  the  sureties,  which  we  do 
not  decide,  there  are  no  facts  whatever  tending  to  show  such 
negligence,  but,  on  the  contrary,  negligence  is  simply  alleged 
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in  general  terms  which  is  not  allowable  under  well  recognised 
rules  of  pleading. 

Neither  of  the  defenses  as  pleaded  in  the  answer,  except 
the  general  denials  above  referred  to,  is  a  sufficient  defense 
to  the  action,  but  on  account  of  the  error  of  the  district  court 
in  rendering  judgment  for  the  plaintiff  in  the  face  of  the  spe- 
cific denials  in  the  answer  of  some  of  the  material  allegations 
of  the  complaint  upon  which  plaintiff^s  cause  of  action  is 
founded,  the  judgment  must  be  reversed  and  it  is  so  ordered. 

Reversed. 


[No.  8868.] 

f27  S39|      BrrTKB  V.  Thb  Mouat  Lumber  and  Invbstment  Oo. 

ET  AL. 

1.  AppbllatbPbaotiob— Ebbob  TO  CoTTBT  OF  Appeals— Absiohkkht 

OF  Ebbobs  and  Bbikfs. 
Under  Rule  48,  supreme  court  rules,  it  is  imperative  that  plaintiff  in  error 
file  a  new  assignment  of  errors  and  briefs  in  cases  brought  to  the 
supreme  court  by  writ  of  error  to  the  court  of  appeals  in  the  same 
time  as  is  prescribed  in  cases  brought  up  for  review  from  other 
courts. 

2.  Saub. 

An  assignment  of  errors  that  merely  charges  that  the  court  of  appeals 
erred  in  affirming  the  judgment  of  the  lower  court  and  in  overrul- 
ing a  motion  for  rehearing  is  not  such  an  assignment  as  will  be  con- 
sidered by  the  supreme  court,  and  fails  to  comply  with  Kale  11 
requiring  that  each  error  shall  be  separately  aUeged  and  particn- 
larly  stated. 

JError  to  the  Court  of  Appeah. 

Mr.  H.  B.  O'Reiley,  for  plaintiff  in  error. 

Messrs.  Doud  &  Fowleb,  for  defendants  in  error. 

Peb  Cubiam.    This  is  an  action  to  enforce  a  mechanic's 
lien  on  real  property.    Our  jurisdiction  is  not  conferred  hj 
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the  nature  of  the  controversy,  but  attaches  by  reason  of  the 
fact  that  the  judgment  reviewed  by  the  court  of  appeals 
was  rendered  by  a  county  court  Crawford  v.  Broton^  21 
Colo.  272;  Bank  of  Akron  v.  Bole^  24  Colo.  94;  Robimo^i 
V.  2>.  ^  R.  a.  B.  B.  Co.,  24  Colo.  98. 

In  cases  brought  here  by  writ  of  error  to  any  final  judg- 
ment of  the  court  of  appeals,  Rule  48  of  this  court  makes  it 
imperative  for  the  plaintiff  in  error  to  file  a  new  assignment 
of  errors  and  briefs  within  the  same  time  as  in  cases  brought 
up  for  review  from  other  courts.  The  plaintiff  in  error  has 
filed  what  is  called  an  assignment  of  errors,  charging  that 
the  court  of  appeals  erred  (a)  in  affirming  the  judgment  and 
decree  of  the  county  court,  and  (J)  in  overruling  the  motion 
for  a  rehearing  filed  by  plaintiff  in  error. 

Under  Rule  11,  which  requires  that  each  error  shall  be 
separately  alleged  and  particularly  specified,  this  is  no  as- 
signment at  all.  It  is  merely  equivalent  to  stating  in  gen- 
eral terms  that  the  court  of  appeals  was  wrong  in  its  judg- 
ment. Moreover,  the  plaintiff  in  error  has  not  filed  any 
briefs  as  prescribed  by  Rule  48.  It  is  the  practice  to  insist 
upon  the  observance  of  these  rules,  as  announced  in  previous 
decisions,  and  parties  who  elect  to  disregard  their  provisions 
do  so  at  their  peril.  Bank  of  Akron  v.  Dole,  nipra;  Munn  v. 
Corbin  et  ah,  24  Colo.  881;  Cemetery  Assn.  v.  Denver,  24 
Colo.  600. 

For  the  failure  of  plaintiff  in  error  to  comply  with  the 
rules,  as  above  stated,  the  writ  of  error  should  be  dismissed 
and  the  judgment  of  the  court  of  appeals  affirmed,  and  it  is 
so  ordered. 

Writ  of  error  dismissed  and  judgment  cffirmed. 


Digitized  by 


Google 


27    122| 


122  Pitkin  County  v.  Sandbbs.         [Sept.  T.^ 


[No.  8884.] 
The  Boabd  op  County  Commissionsbs  of  Pitkin 


^'^^  ^^^  County  v.  Sandbbs. 

Pbbs  ahd  S  alabixs— Statutobt  OoKSTBUonoN— Fbbs  of  Justicb  of 

THK  PSAOK  IK  CRIMINAL  TBIAL8. 

Under  BecUon  1Q06,  3  MilLi'  Ann.  Stats.,  the  allowaaoe  or  disallowance 
of  the  statutory  fees  of  a  justice  of  the  peace  in  criminal  trials  is 
discretionary  with  the  board  of  county  commissioners  and  is  not 
reyiewable  by  the  courts. 

Hrror  to  the  County  CouH  of  Pitkin  County. 

Mr.  H.  L.  MoNaib,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Feb  Cubiam.  This  is  an  action  by  a  justice  of  the  peace 
of  Pitkin  county  against  the  board  of  county  commissioners 
of  that  county  to  recover  his  statutory  fees  in  misdemeanor 
cases  tried  before  him.  The  sole  question  for  determination 
is  whether  the  allowance  of  the  fees  of  a  justice  of  the  peace 
in  the  trial  of  criminal  cases  is  discretionary  with  the  board. 
.  And  this  depends  upon  the  following  clause  of  our  statute : 

"  And,  provided  further^  that  the  county  commissioners 
may,  in  their  discretion  disallow  any  charges  against  the 
county  for  fees  or  costs  of  district  attorneys,  or  other  persons^ 
for  the  trial  or  examination  of  any  criminal  case,  before  any 
justice  of  the  peace,  police  magistrate,  police  judge,  or  any 
court  not  being  a  court  of  record.  They,  in  counties  of  the 
first  and  second  classes,  shall  not  allow  any  fees  for  district 
attorneys,  or  deputies,  or  attorney  attendance  before  justices 
of  the  peace  in  misdemeanors."  Session  Laws,  1891,  p.  814, 
sea  8 ;  3  Mills'  Ann.  Stats,  sec.  1905. 

The  justice  of  the  peace  is  not  represented  here  by  coun- 
sel ;  but  from  the  record  we  infer  that  his  contention  below 
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was  thaty  inasmuch  as  the  statate  specificallj  enumeTates 
district  attomeys,  **  other  persons,"  under  the  rule  noscitur  a 
MociU^  include  only  persons  ejusdem  generis  ;  and  since,  as  it 
is  said,  the  court  of  a  justice  of  the  peace  is  of  higher  dignify 
or  rank  than  its  prosecuting  officeis,  and  the  justice  is  not  of 
the  same  class  as  a  district  attorney,  the  expression  ^^  other 
persons  "  does  not  include  him.  Whether  either  assumption 
of  fact  involved  in  this  premise  be  correct,  we  do  not  pause 
to  consider,  for  it  is  not  important  here.  If  the  plaintiff  is 
right  in  his  facts,  and  if  the  construction  of  the  statute  is  to 
be  governed  solely  by  this  rule,  it  would  be  difficult,  if  not 
impossible,  to  name  any  person  belonging  to  the  same  class 
as  district  attorneys  to  whom  the  statute  awards  fees  or  costs. 
And  we  are  not  to  presume  that  the  legislature  used  super* 
fluous  words.  The  maxim  invoked  is  a  rule  of  construction 
resorted  to  in  doubtful  cases.  It  is  closely  associated,  how- 
ever, with  other  maxims,  one  of  which  is  that,  in  arriving  at 
the  meaning  of  a  statute,  it  should  be  so  construed  as  to  up- 
hold all  of  its  parts  and  carry  into  effect  the  evident  intent 
of  the  legislature. 

The  act  of  which  the  foregoing  citation  is  a  part,  is  a  com- 
prehensive scheme  for  fixing  the  fees  charged  by  county,  pre- 
cinct, and  other  public  officers.  It  is  a  fact  which  the  statute 
itself  exhibits,  and  of  which,  were  it  necessary,  we  would  take 
judicial  notice,  that  the  general  object  of  the  legislature  was 
to  substitute  salaries  for  fees  and,  in  the  main,  to  decrease 
the  compensation  which  the  various  subdivisions  of  the  state 
should  pay  their  servants ;  and  one  specific  object  was  to  stop 
the  practice,  reputed  to  exist  in  some  inferior  courts,  of  in- 
stituting groundless  criminal  charges  for  the  purpose  of  mak- 
ing fees  and  costs. 

A  previous  statute  had  given  to  county  commissioners  the 
discretion  to  disallow  all  costs  of  preliminary  examinations, 
and  the  manifest  object  of  the  clause  we  are  considering  was 
to  extend  the  same  discretion  over  costs  of  trials  in  criminal 
cades  in  all  courts  not  courts  of  record ;  for  trials  afford  as 
fertile  a  field  as  examinations,  for  the  practice  of  the  abuse 
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aimed  at,  and  the  miHohief  sought  to  he  remedied  could  he  as 
readily  perpetrated  in  the  one,  as  in  the  other,  form  of  judi- 
cial inquiry,  and  equally  by  the  presiding  and  subordinate 
officers  of  the  courts  designated.  This  being  true,  the  maxim 
relied  upon,  which  is  merely  one  in  aid  of  interpretation, 
ought  not  to  be  employed  to  defeat,  but  rather  to  give  effect 
to,  the  evident  intent  of  the  law-making  power.  Broom's 
Legal  Maxims  (8th  ed.),  ch.  6,  pp.  539,  576,  588,  593. 

We  are  satisfied  that  by  the  expression  "  other  persons  " 
the  general  assembly  intended  to  include  all  persons  other 
than  district  attorneys,  specially  mentioned,  for  whom  statu- 
tory fees  in  criminal  trials  and  examinations  are  provided  in 
the  act,  and  among  them  are  justices  of  the  peace.  A  case 
quite  in  point,  and  in  harmony  with  our  conclusion,  is  Fo$ter 
9.  Blount^  18  Ala.  687.  The  statute  there  construed  pro- 
vided, inter  alia^  that  if  the  clerk  of  the  county  court  shall  re- 
ceive any  other  or  greater  fees  than  are  allowed  by  the  act, 
from  any  guardian,  executor,  administrator,  or  other  person, 
he  shall,  for  every  such  fee  improperly  received  from  any 
person,  forfeit  and  pay,  etc.  The  position  of  the  defendant 
there  was  that  the  act  referred  merely  to  cases  wherein  ex- 
cessive fees  were  demanded  of  persons  engaged  in  the  adminis- 
tration of  an  estate ;  and  as  the  plaintiff,  who  was  suing  to 
recover  the  penalty,  was  not  within  that  class,  he  could  not 
recover.  But  the  court  thought  otherwise ;  and  after  stating 
that  penal  statutes  are  to  be  strictly  construed,  and  the  gen- 
eral rule  that  when  general  words  follow  an  enumeration  of 
words  of  a  particular  and  specific  meaning,  such  general  words 
are  held  to  apply  only  to  persons  or  things  of  tlie  same  kind 
as  those  designated  by  the  particular  words,  said : 

^^  But  this  is  a  rule  of  construction,  by  which  courts  are  to 
ascertain  the  intention  of  the  legislature,  and  when  that  is 
apparent,  we  are  bound  by  it  and  can  no  more  disregard 
the  intention  in  the  exposition  of  a  penal  statute  than  any 
other.  If  we  were  to  restrict  the  meaning  of  general  words, 
when  the  framers  of  the  law,  by  the  use  of  them,  intended  to 
embrace  other  persons  or  things  not  embraced  by  the  partio- 
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nlar  words,  we  should  annul  the  law,  instead  of  executing 
it*' 

If  such  is  the  proper  rule  of  construction  of  a  penal  statute, 
a  similar  rule  can  certainly  be  applied  to  our  statute.  The 
Alabama  court  held  that  the  true  meaning  of  their  act  was 
to  punish  as  an  offense  the  taking  of  a  greater  than  the  pre- 
scribed fee  from  any  person,  either  of  the  enumerated,  or 
other,  classes.  The  obvious  intent  of  our  act  unquestionably 
was  to  give  to  county  commissioners,  and  its  true  meaning 
IS  that  they  have,  the  discretion,  not  reviewable  by  the  courts, 
to  disallow  the  statutory  fees  and  costs  of  criminal  trials  and 
examinations  claimed  by  all  persons  for  whom  fees  are  therein 
prescribed,  and  in  whose  favor  costs  are  taxed,  with  the  sin- 
gle exception  that  in  counties  of  the  first  and  second  classes 
no  fees  at  all  shall  be  allowed  to  district  attorneys,  or  for  at^ 
tomey  attendance,  before  justices  of  the  peace  in  misdemean- 
ors. This  construction  is  fully  supported  by  the  following, 
among  other,  authorities  that  might  be  cited:  Watam  v* 
Lederer,  11  Colo.  577 ;  Martin  v.  Bond,  14  Colo.  466 ;  SeoU 
V.  WXU,  7  Colo.  App.  155 ;  Sutherland  on  Stat.  Const  §  279, 
et  seq.,  and  cases  cited. 

The  judgment  of  the  county  court  being  contrary  to  our 
conclusion,  its  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 

Bevened. 
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JANUARY   TERM,   1900. 


[No.  4188.] 
The  People  y.  Ames,  Coui^ty  Assessor  of  Abapahob 

County. 

1.  Tazbs  akd  Taxation— State  Board  of  Equalization— Stat- 

utes—Rbpeal. 
The  act  of  1899,  Seasion  Laws,  1899,  page  158,  in  reference  to  the  equal- 
ization of  values  of  property  for  taxation  amongst  tlie  several 
counties  of  the  state  by  the  state  board  of  equalization,  and  pro- 
viding that  the  board  shall  have  power,  as  an  incident  to  such 
equalization,  to  either  increase  or  diminish  the  aggregate  value  of 
aU  the  taxable  property  in  the  state  not  to  exceed  five  per  cent,  re- 
peals section  5  of  the  act  of  1891,  Session  Laws,  1801,  p.  294,  which 
provides  that  in  no  instance  shall  the  board  raduce  the  aggregate 
valuation  of  all  the  counties  below  the  aggregate  valuation  as  re- 
turned by  the  assessors  of  the  several  counties. 

2.  Taxes  and  Taxation— State  and  County  Boabds  of  Equal- 

ization— PowEBS  of  Each. 

The  state  board  of  equalization  has  no  power  to  revise  the  work  of  the 
county  boards,  or  to  equalize  valuations  between  classes  or  kinds 
of  property  in  the  respective  counties,  but  in  equalizing  and  adjust- 
ing values  amongst  the  counties,  must  deal  with  the  respective  val- 
uations as  returned  by  the  county  assessors,  as  entireties,  and  any 
change  made  in  the  county  valuation  must  be  made  in  the  valua- 
tion as  a  whole. 

8.  Same. 

Where  the  state  board  of  equalization  went  beyond  its  authority  and  at- 
tempted to  equalize  the  valuations  between  classes  and  kinds  of 
property  of  a  county,  the  assessor  properly  refused  to  change  his 
tax  rolls  as  directed  by  the  board  to  accord  with  the  values  fixed 
by  the  board. 

Original  Application  for  Mandamus* 

In  1891  the  legislature,  in  prescribing  the  duties  of  the 
state  board  of  equalization,  provided :  ^^  Said  board  shall  as- 
certain whether  the  valuation  of  real  or  personal  property  in 
each  county  bears  a  fair  relation  or  proportion  to  the  valua- 
tion in  all  other  counties  of  the  state  of  the  same  class  or 
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kind  of  property,  and  on  such  examination,  they  may  in- 
crease or  diminish  the  valuation  of  any  or  either  kind,  class 
or  grade  of  property  in  any  county,  as  much  as  in  their  judg- 
ment  may  be  necessary  to  produce  a  fair  and  just  valuation 
between  all  the  valuations  of  the  same  kind,  class  or  grade 
of  property  in  all  the  different  counties  of  the  state,  but  in 
no  instance  shall  they  reduce  the  aggregate  valuation  of  all 
the  counties  below  the  aggregate  valuation  as  returned  by 
the  assessors  of  the  several  counties."  Laws,  1891,  p.  294, 
sec.  5 ;  3  MUls'  Ann.  Stats,  sec.  3846. 

The  late  general  assembly  passed  the  following  act : 

^^Sec.  1.  The  state  board  of  equalization,  at  its  annual 
September  meeting,  shall  adjust  and  equalize  the  valuation 
of  real  and  personal  properly  among  the  several  counties  of 
the  state  in  such  a  manner  as  to  secure  a  just  valuation  for 
taxation  of  all  property,  real  and  personal,  and  shall  have 
the  power  to  either  increase  or  decrease  the  aggregate  val- 
uation of  all  taxable  property  not  to  exceed  in  any  year  five 
per  cent  of  such  aggregate  valuation,  and  only  as  an  incident 
to  such  equalization. 

^'  Sec.  2.  All  acts  or  parts  of  acts  in  conflict  herewith  are 
hereby  repealed."     Laws,  1899,  p.  158. 

The  constitution  of  the  state  contains  the  following  pro- 
visions :  *^  There  shall  be  a  state  board  of  equalization,  con- 
sbting  of  the  governor,  state  auditor,  state  treasurer,  secre- 
tary of  state  and  attorney  general ;  also,  in  each  county  of 
this  state  a  county  board  of  equalization,  consisting  of  the 
board  of  county  commissioners  of  said  county.  The  duty  of 
the  state  board  of  equalization  shall  be  to  adjust  and  equalize 
the  valuation  of  real  and  personal  property  among  the  sev- 
eral counties  of  the  state.  The  duty  of  the  county  board  of 
equalization  shall  be  to  adjust  and  equalize  the  valuation  of 
real  and  personal  property  within  their  respective  counties ; 
each  board  shall  also  perform  such  other  duties  as  may  be 
prescribed  by  law."  Sec.  16,  art.  10.  The  constitution  also 
provides,  section  8,  article  10:  ^^  All  taxes  shall  be  uniform 
upon  the  same  class  of  subjects,  within  the  territorial  limits  of 
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the  authority  levying  the  tax,  and  shall  be  levied  and  collected 
under  general  laws,  which  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of  all  property, 
real  and  personal." 

The  state  board  of  equalization,  purporting  to  haye  ad- 
justed and  equalized  valuations  of  property  between  the  sev- 
eral counties  which  resulted  in  certain  changes  in  the  assess- 
ments, as  returned  by  the  respective  county  assessors,  directed 
such  officials  to  make  the  alterations  in  their  respective  as- 
sessment rolls  necessary  to  conform  to  the  action  and  direo- 
tion  of  the  board.  This  order  respondent  refused  to  obey. 
To  compel  him  to  comply  therewith,  this  proceeding  was  in- 
stituted, and  an  alternative  writ  of  mandamus  issued.  From 
the  writ  and  return,  it  appears  that  the  board,  in  equalizing  and 
adjusting  property  valuations  between  the  several  counties, 
has  increased  and  diminished  the  valuations  of  certain  kinds, 
classes  and  grades  of  property  in  Arapahoe  county,  varying 
in  increase  from  two  to  fifty-four  per  cent,  and  in  decrease 
from  seven  and  a  half  to  fourteen  per  cent. 

Respondent  justifies  his  refusal  to  comply  with  the  order 
of  the  board,  upon  the  ground  that  it  had  no  authority  to  ad- 
just and  equalize  the  valuations  of  property  in  Arapahoe 
county  in  the  manner  it  did.  Counsel  for  petitioner  con- 
tends that  the  action  of  the  board  is  in  all  respects  regular 
and  legal,  and  even  if  not,  respondent  cannot  question  its 
action  by  refusing  to  make  the  required  changes  on  the  tax 
roll  necessary  to  comply  ynth  its  order. 

Mr.  David  M.  Campbell,  attorney  genend,  Mr.  Calvin 
E.  Rebd  and  Mr.  Dan  B.  Cabby,  for  petitioner. 

Mr.  Cass  E.  Hbbbington  and  Mr.  Chas.  G.  Clement, 
for  respondent. 

Mr.  James  W.  McCeeeby  and  Mr.  Feank  J.  Annis, 
amid  euricB, 

Pee  Cubiam.  The  decision  of  this  case  depends  upon  the 
determination  of  these  propositions : 
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1.  Does  the  act  of  1899  repeal  section  5  of  the  act  of  1891  ? 

2.  Did  the  board  of  equalization  regularly  pursue  its  au- 
thority in  equalizing  and  adjusting  the  valuations  of  property 
in  Arapahoe  county  in  the  manner  it  did? 

3.  If  not,  can  respondent  raise  that  question  in  this  pro- 
ceeding? 

1.  The  act  of  1899  empowers  the  board  as  an  incident  to 
equalization,  to  increase  or  decrease  the  aggregate  valuation 
of  all  taxable  property  in  the  state  not  to  exceed  five  per  cent, 
whereas,  the  act  of  1891,  expressly  prohibits  any  change  in 
this  respect.  The  latter  also  provides  that  the  board,  in  ef- 
fecting an  ^uaUzation  of  the  aggregate  value  of  the  property 
in  tiie  counties  of  the  state,  may  increase  or  diminish  the 
valuation  of  any  kind,  class  or  grade  of  property  in  any  county, 
as  much  as  may  be  necessary  to  produce  a  just  valuation 
between  the  valuations  of  the  same  kind,  class  or  grade  of 
property  in  the  several  counties.  In  this  particular,  the  act 
of  1899  is  entirely  different,  for  it  prescribes  no  rules  which 
the  board  shall  follow  in  equalizing  and  adjusting  values  of 
property  between  the  several  counties,  save  and  except  that  it 
shall  do  so  in  such  manner  as  to  effect  this  result.  Section  5  of 
the  earlier  and  section  2  of  the  later  act  both  refer  to  the  same 
subject.  The  last  covers  the  whole  subject-matter  of  the  first ; 
does  not  purport  to  amend  it ;  invests  the  board  with  new 
powers ;  plainly  shows  that  it  was  intended  as  a  substitute 
for  the  earlier  section,  and  expressly  provides  that  all  parts  of 
acts  in  conflict  with  it  are  repealed.  For  these  reasons,  we  are 
of  the  opinion  that  section  2  of  the  act  of  1899  operates  as  a 
repeal  of  section  6  of  the  act  of  1891.  Tracy  v.  Tuffly^  184  U.  S. 
206;  Wakefield  v.  Phelps,  87  N.  H.  296;  City  of  Sacramento 
V.  Bird,  16  Cal.  294;  Devine  v.  Board  of  Comrs.,  84  111.  690; 
Breitunff  v.  Lindauer,  87  Mich.  217 ;  28  Enc.  Law,  495,  and 
authorities  cited  in  n.  4. 

2.  The  constitution  provides  that  taxes  are  to  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  are  to  be  levied  under  a 
plan  which  shall  secure  a  just  valuation  for  the  purposes  of 
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taxation.  One  authority  levies  a  tax  for  county  purposes,  the 
other  for  the  maintenance  of  the  state.  To  secure  a  uniform- 
ity in  taxation,  there  must  be  a  uniformity  in  valuation  of 
the  subjects  upon  which  the  tax  is  levied.  To  attain  this 
end,  boards  of  equalization  have  been  provided,  one  object  of 
which  is  to  so  equalize  assessments  as  to  bring  the  different 
assessments  of  the  several  parts  of  a  taxing  district  to  the 
same  relative  standard,  so  that  no  one  part  will  be  compelled 
to  pay  a  disproportionate  share  of  a  tax.  •  The  act  of  1899  pre- 
scribes no  method  which  the  state  board  shall  adopt  in  equal- 
izing property  values  between  the  several  counties.  This  is 
left  to  its  discretion,  but  that  does  not  authorize  the  adoption 
of  a  system  which  is  illegal,  for,  as  the  statute  fails  to  pre- 
scribe specific  rules  to  be  followed  by  the  board,  it  must  adopt 
such,  which,  if  directed  by  the  statute,  would  be  lawful ;  so 
that  the  next  question  presented,  is,  did  the  board,  as  shown 
afhrmatively  by  its  own  proceedings,  legally  equalize  and 
adjust  the  values  of  property  in  Arapahoe  county?  This  can 
be  ascertained  by  determining  its  power  and  authority,  in 
connection  with  that  vested  in  the  county  board  of  equali- 
zation. Each  is  a  constitutional  body,  with  powers  defined 
and  limited  by  the  fundamental  law  of  the  state,  the  respec- 
tive authority  of  which  is  essentially  different  The  former 
shall  equalize  and  adjust  the  property  values  among  the  sev- 
eral counties  of  the  state ;  the  latter  shall  equalize  and  adjust 
such  values  within  the  respective  counties.  The  language 
employed  with  respect  to  the  authority  of  each  is  different. 
That  values  should  be  equitably  adjusted  among  the  several 
counties  of  the  state  was  necessary,  because  without  a  power 
lodged  somewhere,  to  effect  this  result,  great  inequality  might 
prevail  in  the  valuation  of  the  different  counties,  and  the 
burden  of  Supporting  the  state  government  would  be  inequi- 
tably distributed.  For  a  like  reason,  it  was  necessary  that 
property  values  be  adjusted  and  equalized  within  the  respec- 
tive counties,  so  that  the  taxes  for  county  purposes  would  be 
uniform.  The  state  board  has  no  authority  to  revise  the  work 
pf  the  county  board ;  therefore,  it  has  no  power  to  equalize 
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valaationB  between  classes  or  kinds  of  property  in  the  respec- 
tive counties,  for  that  is  a  matter  which  the  constitution  con- 
fides to  the  county  board.  In  order,  then,  that  the  two  boards 
may  work  harmoniously,  the  action  of  one  not  interfere  with 
the  other,  and  the  authority  of  each,  within  its  own  proper 
sphere  be  supreme,  it  must  necessarily  follow  that  the  state 
board,  in  equalizing  and  adjusting  values,  must  deal  with  the 
respective  valuations  as  returned  by  the  county  assessors  as 
entireties,  by  making  such  changes  in  each  county  valuation 
as  a  whole,  as  will  relatively  equalize  the  entire  property 
values  in  the  different  counties,  so  that  the  burden  of  sup- 
porting the  state  government  shall  rest  proportionately  upon 
each.  In  the  case  at  bar  the  state  board  has  not  adjusted  or 
equalized  property  valuations  in  Arapahoe  county  in  the  man- 
ner which  the  law  contemplates,  but  in  selecting  different 
classes  and  kinds  of  property,  and  raising  or  lowering  their 
values,  has  usurped  the  functions  of  the  county  board,  and 
attempted  to  revise  its  action  in  this  respect.  People  v,  Lo- 
throp,  3  Colo.  428;  WelU,  Fargo  ^  Co.  v.  State  Boards  66 
Cal.  194 ;  State  v.  Vaile,  26  S.  W.  Rep'.  672 ;  State  v.  Thoma9, 
60  Pac.  Rep.  616. 

In  pursuing  this  method,  it  has  clearly  transcended  its  au- 
thority, undertaken  to  perform  acts  which  it  had  no  power  to 
do,  and  having  but  special  and  limited  jurisdiction,  as  a  board 
of  equalization,  all  acts  outside  of  its  authority  are  void. 
State  V.  Vaile^  stipra. 

8.  The  state  board  cannot  compel  compliance  with  orders 
which  it  affirmatively  appears  from  its  own  proceedings  are 
without  its  jurisdiction  and  authority,  by  the  law  under  which 
it  assumed  to  act,  and  respondent  properly  refused  to  change 
the  tax  rolls,  as  directed  by  the  board.  People  v.  Lothrop^ 
8  Colo.  428 ;  People  v.  Lawrence^  6  Hill,  244 ;  Ex  parte  Clap- 
per, 8  Hill,  468. 

The  alternative  writ  is  quashed  and  the  proceedings  dis- 
missed at  cost  of  petitioner. 

Writ  qucahed  and  action  diimiteed. 
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ON  PETITION  FOB  BEHBABING. 

Pbb  Cubiam.  In  the  brief  filed  in  support  of  the  petition 
for  rehearing,  counsel  for  petitioner  state:  "The  method 
prescribed  by  the  court  as  the  only  one  which  may  constitu- 
tionally be  adopted  and  followed  by  the  state  board,  may  be 
stated  briefly  as  follows:  The  state  board  of  equalization 
must  find  from  the  assessor*s  abstract  of  each  county  the  ag- 
gregate value  of  all  the  property  therein,  as  fixed  by  him,  and 
equalized  by  the  county  board ;  then,  by  compai'ison  of  the 
values  so  fixed  in  that  county,  with  the  values  fixed  by  the 
respective  assessors  and  county  boards  of  equalization  in  all 
other  counties,  the  board  must  determine  whether  the  aggre- 
gate value  in  that  county  is  correct,  or  too  low  or  too  high, 
and  if  it  is  too  low  or  too  high,  what  per  cent  must  be  sub- 
tracted from,  or  added  to,  said  aggregate,  in  order  to  make  it 
what  the  comparison  shows  it  should  be." 

This  is  a  clear  and  concise  statement  of  what  we  hold  as 
the  duty  of  the  state  board  under  the  law  as  it  now  stands. 
It  is  contended  that  this  construction  of  the  constitution  is 
detrimental  to  the  interests  of  the  state,  and  the  taxpayers. 
In  answer  to  this  suggestion,  we  have  only  to  say,  that  it  is 
our  duty  to  construe  the  constitution  as  we  find  it,  and  not  to 
declare  what  it  should  be.  Jt  is  the  fundamental  law  of  the 
state,  which  the  people  have  adopted  for  the  purpose  of  defin- 
ing the  powers  and  duties  of  the  dijBFerent  departments  of  the 
state  government,  and  the  oflBcials  to  which  it  refers ;  if  its 
restrictions  are  found  to  be  unwise  or  too  great,  the  remedy  is 
with  the  people  to  obviate  the  difficulties  by  an  amendment, 
and  not  with  the  officials  to  disregard  its  provisions  or  to  fol- 
low a  course  which,  in  their  judgment,  would  accord  with 
their  ideas  of  what  the  provisions  of  the  constitution  on  a 
given  subject  should  be.  In  support  of  the  reasons  advanced 
why  a  rehearing  should  be  granted,  counsel  illustrate  their 
argument  by  numerous  examples,  from  which  we  select  the 
following: 

"  A  county  has  assessed  cattle  at  an  average  of  $4.00  per 
head ;  the  aggregate  valuation  of  all  the  property  within  its 
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borders  is  fixed  by  its  assessor  and  county  board  of  equalizar 
tion  at  $100,000.  A  comparison  by  the  state  board  shows 
that  the  aggregate  should  be  but  $75,000.  Under  the  above 
rule,  all  property  valuation  must  be  decreased  twenty-five 
per  cent,  thereby  bringing  the  average  of  cattle  to  $3.00  per 
head. 

'^B  county  has  assessed  cattle  at  $23.00  per  head.  Its  ag- 
gregate valuation,  as  fixed  by  its  assessor  and  county  board 
of  equalization,  is  also  $100,000.  A  comparison  shows  that 
it  should  be  $125,000.  Under  the  same  rule,  all  property 
must  be  increased  twenty-five  per  cent,  the  cattle  must  be 
valued  at  $28.75  per  head.  The  owner  of  cattle  in  B  county 
pays  approximately  ten  times  as  much  state  tax  as  the  owner 
of  cattle  in  A  county." 

The  error  in  the  argument  sought  to  be  deduced  from  the 
foregoing  examples,  is  this :  That  it  is  assumed  that  because 
cattle  are  assessed  in  one  county  at  $4.00  per  head,  and  in 
another  at  $23.00  per  head,  that  the  county  boards  of  each 
county  have  not  adopted  the  same  scale  of  valuation  as  to 
other  kinds  and  classes  of  property  in  their  respective  coun- 
ties, and  that  if  they  have  not,  the  state  board  may  revise 
their  action.  The  question  with  which  the  state  board  deals 
is  not  whether  certain  kinds  and  classes  of  property  in  a  given 
county  have  been  assessed  too  high  or  too  low,  but  whether 
the  aggregate  valuation  of  the  property  in  that  county  as  com- 
pared with  the  aggregate  valuation  of  property  in  other  coun- 
ties is  too  high  or  too  low;  it  has  nothing  to  do  with  equal- 
izing valuations  between  individuals,  or  between  different 
kinds  or  classes  of  property  in  any  county.  That  is  a  matter 
left  with  the  county  board.  If  it  has  not  performed  its  duty 
in  this  respect,  the  state  board  cannot  revise  its  action,  but 
must  presume  that  it  has  adjusted  valuations  within  the 
county  on  a  uniform  scale.  Exact  uniformity  in  the  scale 
adopted  by  the  respective  assessors  and  county  boards  in 
valuing  property  for  the  purposes  of  taxation,  could  not  be 
expected,  and  it  was,  therefore,  necessary  for  a  state  board 
to  have  the  power  to  make  this  scale  as  nearly  uniform  as  pos- 
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sible  by  dealing  with  the  aggregate  valuations  of  the  respeo- 
tive  counties  in  the  manner  indicated,  and  thus  preserve  uni- 
formity of  valuations  in  each  county  between  the  different 
kinds  and  classes  of  property  which,  so  far  as  the  state  board 
is  concerned,  it  must  be  assumed  the  county  board  has  adopted 
in  performing  its  lawful  duties  as  a  board  of  equalization. 
If  the  latter  has  been  derelict  in  this  respect,  and  by  raising 
or  lowering  the  aggregate  valuation  in  any  county,  a  class  or 
kind  of  property  is  assessed  too  high  or  too  low,  that  is  a  mat- 
ter for  which  the  county  board  is  alone  responsible. 

Petition  for  rehearing  denied* 


[No.  41S6.] 
The  People  v.  Bell,  County  Assessob  of  Teller 
County. 

Opioton  Followed. 

This  caae  is  decided  on  the  opinion  in  the  case  of  Hu  People  o.  AmeM^ 
ante,  p.  12d. 

Original  Application  for  Mandamus. 

Mr.  David  M.  Campbell,  attorney  general,  Mr.  Calvin 
E.  Reed  and  Mr.  Dan  B.  Cabey,  for  petitioner. 

Messrs.  Thomas  &  Thomas,  for  respondent. 

Peb  Cubiam.  The  state  board,  in  equalizing  valuations 
of  property  as  returned  by  the  assessor  for  Teller  county, 
directed  that  official  to  make  the  alterations  in  the  assess- 
ment roll  of  that  county  necessary  to  conform  to  tiie  action 
and  direction  of  the  board.  Respondent  having  refused  to 
obey,  this  proceeding  was  instituted  by  petitioner,  and  an  al- 
ternative writ  of  mandamus  issued.  To  this  writ  respondent 
has  interposed  a  general  demurrer. 
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It  appears  from  the  writ  that  the  state  board  has  increased 
and  diminished  the  valuations  of  certain  kinds  and  classes 
of  property  in  Teller  county,  vaiying  in  increase  from  seventy- 
eight  to  five  per  cent,  and  in  decrease  from  thirteen  to  two 
per  cent.  The  questions  presented  for  determination  are  the 
same  as  those  decided  in  People  v.  Ames^  ante,  p.  126 ;  and  on 
the  authority  of  that  case,  and  for  the  reasons  there  given,  the 
demurrer  to  the  alteraative  writ  is  sustained,  and  the  action 
dismissed,  at  the  cost  of  petitioner. 

Demurrer  sustained  and  action  dismissed. 


[Ho.  4187.] 

Thb  Pbopi-e  v.  Laube,  County  Assessor  op  Dolores 

County. 

Opikiok  Foi^lowibd. 

This  case  is  decided  on  the  opinion  in  the  case  of  The  People  v.  Ames, 
oiUe,  p.  126. 

Original  Application  for  Mandamus. 

Mr.  David  M.  Campbell,  attorney  general,  Mr.  Calvin 
E.  Reed  and  Mr.  Dan  B.  Carey,  for  petitioner. 

No  appearance  for  respondent. 

Original  Application  for  Mandamus. 

Per  Curiam.  The  state  board  of  equalization,  in  equaliz- 
ing and  adjusting  property  valuations  between  the  several 
counties,  has  increased  and  diminished  valuations  of  certain 
kinds  and  classes  of  property  in  Dolores  county,  varying  in  in- 
crease from  fifty  to  five  per  cent,  and  in  decrease  from  fifty  to 
five  per  cent.     Respondent  having  refused  to  comply  with  the 
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order  of  the  board,  directing  him  to  make  the  changes  in  the 
assessment  roll  of  Dolores  county  necessary  to  conform  to 
the  changes  resulting  from  its  action,  this  proceeding  was 
instituted  by  petitioner,  and  an  alternative  writ  of  mandamus 
issued.  Respondent  has  failed  to  make  any  return,  or  other- 
wise plead  to  the  writ. 

The  questions  here  presented  are  identical  with  those  de- 
termined in  People  v.  Amea^  ante^  p.  126.  From  the  views 
expressed  in  that  case,  it  is  clear  that  respondent  was  justi- 
fied in  refusing  to  comply  with  the  order  of  the  board,  and 
for  that  reason,  the  alternative  writ  is  recalled,  the  order 
directing  its  issuance  vacated,  and  the  cause  dismissed  at  the 
cost  of  petitioner. 


27  isei  ^^"  8888»] 


WiNTBE  V.  The  People. 

AppbllatbPbacticib— Bill  of  Exoeptions— Exteitsion  of  Tzmkfob 

Filing — Jubibdiction. 
A  Judge  in  vacation  lias  no  jurisdiction  to  extend  the  time  for  fiUng  a 

bill  of  exceptions  fixed  by  order  of  court  during  the  term. 

JError  to  the  Court  of  Appeals. 

Mr.  John  W.  Crump,  for  plaintiff  in  error. 

Mr.  Jesse  Stephenson  and  Mr.  C.  M.  Coblett,  for  de- 
fendant in  error. 

Peb  Curiam.  This  cause  came  to  the  court  of  appeals 
from  the  county  court ;  hence  our  jurisdiction  is  rightly  in- 
voked. 

The  defendant  in  error  (appellee  in  the  court  of  appeals) 
renews  the  motion,  seasonably  interposed  when  the  appeal 
was  pending,  to  strike  from  the  record  the  bill  of  exceptions 
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upon  the  grotind  that  it  was  not  filed  within  the  time  origi- 
nally fixed  by  the  county  court  therefor.  Within  that  time, 
however,  the  county  judge,  in  vacation,  upon  notice  to  the 
appellee,  gave  further  time  for  tendering  the  bill,  and  within 
the  period  as  thus  extended,  the  same  was  tendered,  settled, 
signed  and  sealed  by  the  judge. 

The  question,  therefore,  is :  May  the  judge  of  a  court,  in 
vacation,  make  a  valid  order  extending  tiie  time,  theretofore 
fixed  by  the  court,  for  filing  a  bill  of  exceptions  ?  In  Water 
Supply  Co.  V.  Tenney^  21  Colo.  284,  we  held  that  a  bill  of  ex- 
ceptions may  be  settled,  signed  and  sealed  by  the  judge  who 
tried  the  case,  after  he  ceases  to  be  judge.  But  these  steps 
in  the  making  of  the  bill  were  taken  within  the  time  limited 
therefor  by  the  trial  court  at  the  term  at  which  the  judgment 
was  rendered.  In  that  case  it  was  held  that  the  acts  there 
done  by  the  trial  judge  being  ministerial,  not  only  might  be 
performed  in  vacation,  but  by  one  who  had  ceased  to  be  judge. 
The  precise  question  that  is  now  before  us  was  not  then  in- 
volved or  determined,  and,  so  far  as  we  can  ascertain,  has 
not  hitherto  been  before  this  court. 

Our  court  of  appeals  in  three  cases  (  Winter  v.  The  People 
— being  the  case  now  before  us— 10  Colo.  App.  610 ;  Van 
Duzer  v.  Tottme^  12  Colo.  App.  4;  Beidah  Marble  Co.  v. 
Dixon^  12  Colo.  App.  625),  has  exhaustively  discussed  various 
phases  of  the  power  of  the  court  as  contradistinguished  from 
that  of  the  judge  in  vacation.  In  the  two  former  cases,  con- 
struing section  386  of  the  civil  code,  providing  in  reference 
to  a  bill  of  exceptions :  *'  It  shall  be  the  duty  of  the  judge  to 
allow  the  same,  and  to  sign  and  seal  the  same  at  any  time 
during  the  term  of  the  court  at  which  such  exceptions  were 
taken,  or  at  any  time  thereafter  to  be  fixed  by  the  court," 
the  decision  was  that  an  order  extending  beyond  the  adjourn- 
ment of  the  term  the  time  within  which  a  bill  of  exceptions 
may  be  filed,  by  the  express  language  of  the  section  is  made 
a  judicial  act;  and,  after  the  expiration  of  the  term,  though 
within  the  time  previously  fixed  by  the  court  for  tendering  a 
bill,  a  valid  order  may  not  be  made  by  the  judge  in  vacation 
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extending  that  time.  In  the  latter  case  it  was  ruled  that,  at 
a  subsequent  term,  even  the  court  cannot  extend  the  time 
allowed  at  a  previous  term.  This  last  point  is  not  in  this 
record  and  we  withhold  opinion  upon  it. 

A  ruling  on  the  motion  to  strike  was  asked  before  the 
cause  was  ready  for  submission,  and  no  argument  was  heard 
and  no  citation  of  authorities  made,  our  attention  merely 
being  called  to  the  fact  that  the  time  for  tendering  the  bill 
had  been  extended.  The  application  was  then  denied,  but 
at  the  oral  argument,  on  the  final  hearing,  we  permitted  a  re^ 
argument. 

Our  first  impression  was  that  the  order  of  extension  was 
valid ;  but  after  a  careful  examination  of  the  opinions  of  the 
court  of  appeals  in  the  cases  referred  to,  and  of  the  sections 
of  the  code  which  control,  our  opinion  accords  with  the  con- 
clusion reached  by  that  tribunal  that  such  an  order  by  the 
judge  in  vacation  is  invalid.  Section  408  of  the  code  reads: 
'^  In  vacation,  at  chambers,  the  judges  of  courts  of  record,  in 
their  respective  districts  and  counties,  may  hear  and  deter- 
miaeanyand all  motions  and  demurrers;  «  «  «  may  make 
and  direct  any  and  all  interlocutory  orders,  rules  or  other 
proceedings  preparatory  to  the  trial  and  disposition  of  causes 
on  the  merits."  The  words, "  all  motions,"  are  broad  enough 
to  include  a  motion  after  final  judgment  for  additional  time 
for  tendering  a  bill  of  exceptions ;  but  we  think,  taking  the 
section  as  a  whole,  *'  motions "  are  restricted  to  interlocutory 
applications  made  during  the  pendency  of  the  cause  in  court, 
and  do  not  embrace  such  as  are  made  after  final  judgment. 

Section  882  has  been  referred  to  as  authorizing  the  act 
here  sought  to  be  justified.  The  court  of  appeals  in  constru- 
ing this  in  the  Beulah  Marble  Co.  case,  supra,  held  that,  by 
the  express  language  of  the  section,  motions  relating  to  ap- 
peals and  bills  of  exceptions,  or  amendments  thereto,  are  ex- 
cluded. However  that  may  be  (as  to  which  we  express  no 
opinion),  the  section  in  terms  provides  that  it  is  only  the  time 
allowed  by  the  act,  and  not  by  the  court  or  judge,  which  may 
be  extended.    Since  by  section  408  the  order  extending  the 
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time  beyond  the  term  of  the  court  for  filing  the  bill  of  excep- 
tions is  fixed  by  the  court,  and  not  by  the  code,  section  882 
cannot  be  construed  as  bearing  upon  the  question. 

The  reasoning  of  the  court  of  appeals  in  the  cases  cited 
seems  satisfactory  upon  the  single  question  before  us,  and 
further  argument  is  unnecessary.  It  follows  that  the  order 
heretofore  entered  herein  denying  this  motion  to  strike  should 
be,  and  the  same  is  hereby,  vacated ;  and  another  order  is 
entered,  sustaining  the  motion,  and  the  bill  of  exceptions 
will  be  stricken  from  the  files.  There  being  no  record,  there- 
fore, upon  which  the  errors  assigned  and  argued  are  based, 
the  writ  of  error  must  be  dismissed  and  the  judgment  of  the 
court  of  appeals  affirmed,  and  it  is  so  ordered. 

Writ  of  error  dumissed  and  judgment  affirmed. 


[No.  S892.] 

The  Bay  State  Minino  &  Townsitb  Co.  v.  Jagksok 

ET  AL. 

L  Plxadihci — ^DxsoBipnoN  of  LAin>. 

A  description  of  land  in  a  complaint  from  which  any  one  familiar  with 
the  property  conld  identify  it,  is  sufficient,  notwithstanding  it  is 
not  described  by  legal  sabdivisions  or  by  metes  and  bounds. 

2.  Plxading — ^Allboation  of  Public  Sale. 

An  allegation  in  a  complaint  that  the  premises  were  struck  off  and  sold 
to  the  highest  and  best  bidder,  the  time  and  place  of  sale  thereof 
haying  been  duly  advertised  according  to  law,  is  a  sufficient  allega- 
tion of  a  sale  at  public  vendue. 

8.  BviDKHOs — Shbbiff's  Dbsd. 

The  recitals  in  a  sheriff's  deed  are  prima  facie  evidence  that  the  pro- 
visions  of  the  law  in  relation  to  the  sale  of  land  upon  execution 
have  been  complied  with. 

4.  Samx. 

Where  the  purchaser  at  a  sheriiTs  sale  assigned  the  certificate  of  pur- 
chase, a  recital  of  the  assignment  in  the  sheriff's  deed  to  the  as- 
signee was  prima  facie  proof  of  the  assignment 

6.  BymxHOK — ^Titls — Common  Soubob. 

In  an  action  for  possession  of  real  property,  where  both  parties  claim 
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under  the  same  third  party,  it  is  prima  fade  sufficient  to  prove  a 
derivation  of  title  from  sach  party,  without  proving  his  title. 

6.  Mining  Claim— Abandonment— Eyidencib—Estoppsl. 

To  coiVBtitute  an  abandonment  of  a  placer  mining  claim  the  party  must 
leave  the  property  with  the  intention  of  relinquishing  all  right  to 
it.  A  conveyance  of  the  property  is  evidence  of  a  claim  to  it,  and 
conclusively  shows  that  no  abandonment  had  taken  place,  and  the 
acceptance  of  the  deed  conclusively  precludes  the  vendee  from  as- 
serting that  the  premises  had  been  abandoned  by  the  vendor. 

Appeal  from  the  District  Court  of  Qilpin  County. 

This  is  an  action  brought  by  appellees  in  the  district 
court  of  Gilpin  county  to  recover  possession  of  certain  placer 
ground  situate  in  Bay  State  mining  district,  Gilpin  county, 
Colorado,  and  described  in  their  complaint  as  follows :  ^^  A 
certain  gulch  or  placer  mining  claim  bounded  as  follows, 
commencing  at  the  upper  boundary  line  of  claim  number 
eighty-seven  (87)  and  running  thence  down  the  North  Fork 
of  Clear  Creek  twenty-five  hundred  feet  to  the  upper  bound- 
ary line  of  claim  number  one  hundred  and  twelve  (112),  and 
in  width  from  bank  to  bank ;  the  above  property  known  as 
the  Jo  Welch  placer  claim."  They  predicate  their  right  to 
the  relief  sought  upon  the  following  facts : 

An  action  was  instituted  in  the  district  court  of  Gilpin 
county  on  December  4, 1894,  by  Wm.  C.  Stephenson  against 
Joseph  Welch,  and  a  writ  of  attachment  issued  and  levied 
upon  the  claim  in  controversy.  On  June  11, 1895,  judg- 
ment was  rendered  in  favor  of  plaintiff,  execution  issued 
thereon  and  the  property  sold  thereunder  on  August  24, 1895, 
to  Stephenson ;  certificate  of  purchase  was  issued  to  him  on 
same  day  by  sheriff,  and  filed  for  record  August  27,  1896. 
A  copy  of  the  assignment  of  the  certificate  of  purchase  to 
appellees  on  March  5, 1896,  was  admitted  in  evidence,  with 
the  understanding  that  should  the  plaintiff  fail  to  lay  the 
foundation  for  the  admission  of  such  copy  by  showing  a  loss 
of  the  original,  the  same  to  be  afterwards  excluded.  Plain- 
tiff failing  to  make  such  showing,  the  same  was  excluded. 
On  May  25, 1896,  the  sheriff  executed  his  deed  conveying 
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all  the  right,  title  and  interest  of  said  Welch  in  the  premises 
in  controYersy  to  appellees,  which,  inter  alia^  recited  the  ach 
signment  of  such  certificate  of  purchase  by  Stephenson  to 
them.  On  April  3, 1896,  Welch  executed  to  appellant  his 
quitclaim  deed  couYeying  the  premises  in  controYeray,  de- 
scribing the  same  substantially  as  they  were  described  in  the 
complaint,  and  further  identifying  them  as  haYing  theretofore 
been  occupied  and  worked  by  him ;  which  deed  also  contained 
a  coYcnant  for  further  assurance  of  tide  by  the  grantor.  On 
April  7,  the  company  entered  into  possession  of  the  premises, 
and  was  in  possession,  working  the  same,  at  the  time  this  suit 
was  commenced. 

In  addition  to  the  foregoing  record  CYidence,  plaintiffs  pro- 
duced as  a  witness  Mr.  Hooper,  the  sheriff  who  senred  the 
sunmions  and  writ  of  attachment  upon  Welch  in  the  Stephen- 
son case,  who  testified  that  he  serYed  the  papers  on  Joseph 
Welch  in  his  house  on  his  place  on  North  Clear  creek,  about 
three  fourths  of  a  mile  aboYe  the  forks  of  the  creek ;  that  he 
had  a  couYersation  with  Welch  as  to  the  claims  described  in 
the  papers,  and  that  Welch  stated  he  was  in  possession  of, 
and  owned,  the  property.  Julius  C.  Jackson,  one  of  the  ap- 
pellees, testified  that  he  knew  the  Joseph  Welch  place,  and 
that  the  premises  described  by  Mr.  Hooper,  upon  which  he 
senred  the  papers,  were  the  premises  in  controYersy.  The 
defendant  introduced  testimony  to  the  effect  that  the  defend- 
ant company  entered  upon  and  occupied  the  premises  in  con- 
troYersy April  7, 1896,  and  continued  in  possession,  working 
the  same,  until  the  commencement  of  this  action ;  and  that 
for  two  or  three  days  prior  to  April  8,  1896,  Welch  was  not 
in  the  occupation  of  the  property,  but  was  in  DeuYcr ;  and 
that  he  had  not  occupied  the  premises  since.  The  case  was 
tried  to  a  jury,  and  upon  the  conclusion  of  the  testimony  the 
court  refused  certain  instructions  asked  by  defendant,  and 
directed  the  jury  to  return  a  Yerdict  in  faYor  of  plaintiffs. 
Judgment  was  entered  upon  this  Yerdict,  from  which  the 
company  appeals. 
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Mr.  O.  A.  Ebdman  and  Mr.  John  R.  Smith,  for  appel- 
lant. 

Mr.  Geobgb  W.  Fobman,  for  appellees. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

The  sufficiency  of  the  complaint  was  attacked  by  demurrer, 
and  also  by  objection  to  the  introduction  of  testimony,  the  , 
objections  relied  on  being  tliat  the  complaint  was  defective 
in  failing  to  describe  the  property  by  legal  subdivisions,  or 
by  metes  and  bounds,  and  in  failing  to  aver  that  the  sale 
under  the  execution  was  at  public  vendue.  We  do  not  think 
these  objections  well  taken.  It  will  be  seen  that  the  bounds 
of  the  placer  were  given,  and  that  the  description  was  suffi- 
cient to  enable  any  one  familiar  with  the  property  to  identify 
it.  It  was  sufficient  to  enable  the  sheriff  to  identify  it  and 
subject  it  to  sale  under  the  execution,  and  is  almost  identical 
with  the  description  by  which  it  was  conveyed  by  Welch  to 
the  defendant  company.  It  also  alleges  that  the  premises 
were  struck  off  and  sold  to  Stephenson,  he  being  the  highest 
and  best  bidder,  the  time  and  place  of  sale  thereof  having 
been  duly  advertised  according  to  law.  From  this  allegation 
it  is  clearly  apparent  that  the  sale  was  at  public  vendue. 

It  is  further  urged  that  the  evidence  is  insufficient  to  show 
that  plaintiffs  obtained  any  title  by  virtue  of  the  proceedings 
under  the  Stephenson  judgment,  for  the  reason  that  the  re- 
turn on  the  execution  was  fatally  defective  in  not  stating 
that  the  sale  was  made  at  public  vendue,  and  because  the 
copy  of  the  assignment  of  the  certificate  of  purchase  from 
Stephenson  to  them  having  been  excluded,  there  was  no  evi- 
dence showing  that  they  were  entitled  to  the  sheriff's  deed. 

If  there  was  any  merit  in  these  objections,  which  we  do  not 
admit,  they  were  obviated  by  the  recitals  in  the  sheriff's  deed, 
which  was  in  conformity  with  Mills'  Ann.  Stats,  sees.  2553, 
2554,  and  which,  by  section  2555 ;  is  made  evidence  that  the 
provisions  of  the  law  in  relation  to  sales  of  land  upon  execu- 
tion were  complied  with,  until  the  contrary  shall  be  shown. 
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The  principal  ground  relied  on  for  reversal  is  that  the  evi- 
dence failed  to  establish  any  title  or  right  of  possession,  in 
Welch,  to  the  premises  in  controversy.  The  testimony  dis- 
closes that  at  the  time  of  the  levy  of  the  writ  of  attachment 
Welch  was  in  tlie  actual  occupancy  of  the  premises,  claiming 
the  possession  and  ownership  of  the  same.  But  aside  from 
this,  we  do  not  think  that  in  the  circumstances  of  this  case, 
it  was  incumbent  upon  the  plaintiff  to  show  title  in  Welch, 
he  being  the  common  source  from  which  both  parties  derived 
title  to  the  premises.  They  were  not  required  to  trace  their 
title  beyond  such  common  source  until  the  defendant  showed 
some  title  in  itself  aliunde  that  acquired  from  Welch.  "  When 
both  parties  claim  under  the  same  third  person,  it  is  prima 
facie  sufficient  to  prove  a  derivation  of  title  from  him,  with- 
out proving  his  title."  2  Green,  on  Ev.  sec.  807.  See  also, 
Lessee  of  Cooper  v.  Qalbraith^  8  Wash.  C.  0.  Rep.  646,  Met- 
chants^  Bank  of  St.  Louis  v.  Harrison^  89  Mo.  488,  MiUer  v. 
Hardin^  64  Mo.  545,  MeCready  v.  Landsdale^  58  Miss.  877, 
Marv.  Haidey,  24  S.  C.  882,  and  Homing  v.  Sweet,  27  Minn. 
277. 

While  it  is  true  that  the  defendant,  by  its  answer,  denies 
that  it  claims  the  right  of  possession  by  virtue  of  the  deed 
from  Welch,  yet  it  appears  from  the  evidence  that  four  days 
after  the  execution  of  the  deed  they  entered  into  possession 
of  the  premises,  and  have  remained  in  possession  ever  since ; 
and  there  is  no  evidence  to  show  that  they  ever  acquired  any 
other  title  thereto  by  location  or  otherwise.  Their  claim  that 
Welch  abandoned  the  placer  intervening  the  levy  of  attach- 
ment in  the  Stephenson  case  and  the  acceptance  of  the  deed 
by  them,  is  also  untenable,  under  the  facts  disclosed  in  the 
record.  The  time  at  which  Mr.  Ingram  testifies  that  Welch 
was  not  in  possession  of  the  claim,  he  was  in  Denver  two 
or  three  days ;  and  on  that  occasion  he  executed  the  deed  to 
the  company,  which  not  only  conveyed  the  ground  in  dispute, 
together  with  all  buildings  and  flumes,  but  also  the  lumber, 
mining  tools,  implements,  etc.,  thereon ;  which  also  contains, 
as  we  have  seen,  the  covenant  for  further  assurance  of  title. 
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To  constitute  an  abandonment,  the  party  must  leave  the  prop- 
erty, with  the  intention  of  relinquishing  all  right  to  it ;  and 
the  fact,  as  evidenced  by  the  conveyance,  that  Welch  then 
claimed  the  property,  conclusively  shows  that  no  abandonment 
had  then  taken  place.  The  acceptance  of  the  deed  by  the 
company,  and  the  entering  into  possession  thereunder,  con- 
clusively precludes  it  from  asserting  that  the  premises  had 
been  abandoned. 

Other  erroi-s  are  predicated  upon  the  exclusion  of  certain 
evidence  offered  by  defendant,  but  we  are  unable  to  see 
wherein  the  testimony  offered  was  in  any  way  material  upon 
the  issues  in  the  case,  or  that  its  exclusion  in  any  way  preju- 
diced the  rights  of  defendant.  After  a  careful  examination 
of  the  record,  we  are  satisfied  that  the  court  properly  in- 
structed the  jury  to  return  a  verdict  in  favor  of  plaintife. 
The  judgment  of  the  district  court  is  therefore  affirmed. 

Affirmed. 


27  m 

I7ft  316| 

I^7~i44|  [N©.  8896.] 

Anthony  v.  Slayden  bt  al. 


1.  PBAcncB— Pleading — Amendment— Notick. 

Where  defendants  were  in  court  at  the  time  an  application  was  made 
by  plaintiff  to  file  an  amended  complaint,  and  made  no  objection  to 
want  of  notice,  they  cannot  afterwards  be  heard  to  object  that  no  no- 
tice of  the  application  was  given. 

2.  Praotiob — Pleading — ^Dbmubbeb— Amendment. 

Wliere  a  pleading  is  demurred  to,  the  pleader  may,  before  the  trial  of 
the  issue  of  law  thereon  and  as  of  course  amend  the  pleading  once 
by  complying  with  the  provisions  of  section  73  of  the  code  in  regard 
thereto,  but,  except  as  provided  in  section  73,  the  right  to  amend 
any  pleading  is  discretionary  with  the  trial  court  or  judge  thereof, 
and  it  is  necessary  to  obtain  an  order  of  the  court  or  judge  therefor, 
and  unless  it  clearly  appears  that  such  discretion  has  been  abused, 
a  court  of  review  will  not  interfere. 

8.  Same. 

Where  application  is  made  to  Hie  an  amended  pleading,  objections  may 
be  made,  in  advance  of  the  filing,  to  the  filing  of  the  amendment,  or 


Digitized  by 


Google 


1900.]  Anthony  v.  Slatden.  145 

the  court  may  allow  it  to  be  filed  and  require  the  opiKwiug  party  to 
move  to  strike  or  to  demur. 

4.  PBACTIOS— PUBADIHG — ^AMSNDMEST— NbW  CAUSX  OP  ACTIOH— IH- 

C0K8ISTXNT  RbMXDIIES — ^ELSCTIOH. 

A  plaintiff  may  not,  over  defendant's  objection,  set  up  a  new  cause  of 
action  by  way  of  amendment,  and  where  a  plaintiff  has  elected  one 
of  two  inconsistent  remedies  he  may  not  be  permitted,  by  an  amend- 
ment to  his  complaint,  to  choose  the  other. 

5.  Pbaoticb— Plbading — ^Ahendmbniv-Dbmubiucb. 

A  demurrer  to  an  amended  pleading  must  be  determined  from  a  consid- 
eration of  that  alone  without  reference  to  the  former  pleading  which 
it  is  intended  to  amend,  but  when  an  amended  pleading  is  tendered 
for  filing  or  is  filed,  the  former  pleading  must  be  examined  to  see 
if  the  amendment  is  proper. 

0.  Pbacticb—Plbadiko— Amendment— New  Cause  of  Action. 

Where  a  pUdntiif  in  his  complaint  alleges  a  contract  and  its  breach  and 
sues  for  damages  for  such  breach,  he  cannot  by  amendment  change 
his  cause  of  action  to  one  in  equity  asking  that  certain  deeds  made 
by  him  be  set  aside  on  account  of  fraud  and  the  property  be  recon- 
yeyed  to  him. 

7.  Pbacticb^Plbadinq — ^Ambndmbnt— -Waivbb. 

Where  a  demurrer  is  sustained  to  a  complaint  the  plaintifE  by  amending 
waives  any  error  that  may  have  be^^a  committed  in  sustaining  the 
demurrer  to  the  complaint,  and  cannot  assign  exceptions  thereto, 
whether  his  amended  complaint  be  filed,  or  whether  it  be  tendered 
and  Its  filing  be  refused  by  the  court. 

&  Appbllate  Pbactiob — ^Pleading — Ambndments. 

Where  a  party  assigns  error  either  to  a  ruling  refusing  leave  to  file,  or 
striking  from  the  files  an  amended  pleading,  he  may  not  also  assign 
error  to  a  previous  ruling  sustaining  a  demurrer  to  an  earlier  plead- 
ing which  the  amended  one  was  intended  to  supplant. 

Appeal  from  the  Bistricf  Court  of  Arapahoe  County. 

Mr.  T.  J.  O'DoNNELL  and  Mr.  Milton  Smith,  for  appel- 
lant. 

Mr.  R.  D.  Thompson,  Mr.  C.  J.  Blakbnby,  Mr.  Wil- 
ULAM  R.  Babboub,  Mr.  William  M.  McGuiee,  Mr.  Joshua 
Cbozeeb,  Messrs.  Benedict  &  Phelps  and  Mr.  Hobace 
Pedelpb,  for  appellees. 

Chief  Justice  Campbell  deliyered  the  opinion  of  the 
court 

Vol.  xxvn— 10 


Digitized  by 


Google 


146  Anthony  v.  Slaydbn.  [Jan.  T. 


t 


Emma  C.  Slayden,  one  of  the  defendants  and  appellees, 
owned  certain  real  estate  in  Denver  which  she  agreed  to  plat 
into  city  lots  and  sell  to  Scott  J.  Anthony,  the  appellant  and 
plaintiff.  After  they  were  conveyed  to  him,  discovering  that 
the  terms  of  the  contract  of  sale  were  not  kept,  he  brought 
this  action.  In  the  original  complaint  he  specifies  the  partic- 
ulars wherein  his  grantor  failed  to  observe  the  contract  and 
claims  damages  for  its  violation.  He  then  sets  forth  that 
about  three  years  after  he  received  the  deed  from  Mrs.  Slay- 
den,  and  while  he  was  non  compos  mentis^  she,  her  husband, 
and  other  persons  to  him  unknown,  by  fraud  and  artifice,  and 
as  a  i*esult  of  a  conspiracy,  and  without  any  consideration, 
procured  from  him  a  deed  of  conveyance  to  his  wife  of  cer- 
tain of  the  lots,  and  another  deed  therefor  from  his  wife  to 
Mrs.  Slayden;  and  that  thereafter  Mrs.  Slayden  conveyed 
some  of  them  to  divers  persons  who  are  joined  as  defendants 
in  the  action.  He  prays  for  a  money  judgment  against  Mrs. 
Slayden  for  damages  sustained  by  reason  of  her  failure  to 
carry  out  her  contract  of  sale,  and  also  for  damages  resulting 
from  the  fraud  and  conspiracy  charged,  and  asks  that  the  pre- 
tended deed  from  him  to  his  wife  and  the  various  subsequent 
ones  mentioned,  in  so  far  as  they  purport  to  convey  any  title 
from  him,  and  in  so  far  as  the  gi-antees  thereunder  rely  upon 
any  covenant  of  warranty  contained  in  his  deed,  be  set  aside, 
and  upon  the  reconveyance  of  the  lots  to  Mrs.  Slayden,  that 
the  money  judgment  sought  to  be  obtained  against  her  be 
decreed  to  be  a  lien  upon  them,  and  that  the  lien  be  fore- 
closed. 

To  this  complaint  the  different  defendants  interposed  their 
several  demurrers,  based  upon  numerous  grounds  not  neces- 
sary here  to  mention,  which  were  sustained,  and  the  plaintiff 
took  leave  to  plead  over,  and  filed  what  is  denominated  in 
the  record  the  first  amended  complaint.  To  conform  to  the 
court's  ruling  it  was  in  some  respects  different  from  the  orig- 
inal complaint,  but  the  object  of  the  plaintiff  in  both  was  the 
same,  viz,  to  recover  a  money  judgment  against  Mrs.  Slay- 
den, and  impress  the  property  with  a  lien  to  secure  its  pay- 
ment. 
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This  pleading  was  demurred  to  by  the  defendants  upon 
substantially  the  same  grounds  that  were  interposed  to  the 
original  pleading,  and  the  demurrers  were  sustained,  and 
plaintiff  given  time  within  which  to  elect  as  to  whether  he 
would  stand  by  his  amended  complaint.  Thereafter,  though 
not  within  the  time  fixed,  and  without  obtaining  a  specific 
order  of  the  court  therefor,  plaintiff  tendered  for  filing  what 
is  called  the  second  amended  complaint,  to  the  filing  of  which 
defendants  made  oral  objections  which  were  afterwards  re- 
duced to  writing.  The  court  sustained  certain  of  the  objec- 
tions, refused  to  permit  the  pleading  to  be  filed,  and  entered 
a  judgment  dismissing  the  action  from  which  plaintiff  ap- 
pealed. 

The  second  amended  complaint  contained  none  of  the  alle- 
gations of  the  former  pleadings  relating  to  the  so-called  first 
cause  of  action  for  damages  resulting  from  the  breach  of  the 
contract  of  sale.  It  alleged  the  conspiracy  and  fraud  in  pro- 
curing from  plaintiff  the  deed  to  his  wife  and  the  subsequent 
deeds  that  are  set  out  in  the  so-called  second  cause  of  action, 
which  both  of  the  prior  pleadings  contained,  and,  because  of 
that  fraud,  asked  that  the  deeds  be  set  aside  and  the  plain- 
tiff's title  be  restored  to  him. 

Certain  technical  reasons  are  urged  by  some  of  the  defend- 
ants in  support  of  the  ruling  below  on  plaintiff's  application 
to  file  the  second  amended  complaint,  which  are,  in  the  light 
of  the  facts,  not  tenable.  True  it  is  that  it  does  not  appear 
^tber  that  plaintiff  gave  to  the  defendants  written  notice  of 
his  application,  or  t^t  an  order  of  court  was  made  giving 
him  leave  to  amend.  But  the  defendants  were  in  court  when 
the  application  to  file  was  presented  and  interposed  no  objec- 
tion of  want  of  notice,  and  they  cannot  now  be  heard  to  say 
that  notice  was  not  given. 

Strictly  speaking,  granting  time  to  a  party  against  whom 
a  demurrer  has  been  sustained  to  elect  whether  he  will  stand 
by  the  pleading  attacked  or  amended,  is  not  equivalent  to  an 
OTder  permitting  the  filing  of  an  amendment.  But  so  far  as 
a  decision  here  is  concerned,  we  may  treat  plaintiff's  tender- 
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ing  of  the  second  amended  coihplaint  as  an  application  for, 
and  the  court's  ruling  upon  it  as  a  denial  of,  leave  further  to 
amend ;  or  regard  that  pleading  as  having  been  j&led  in  pur- 
suance of  a  previous  order  to  that  effect,  and  defendants* 
objection  thereto  as  a  motion  to  strike  or  a  demurrer.  In 
eitiher  case  we  are  clear  that  the  ruling  of  the  court  was  right, 
and  we  may  waive  strict  compliance  with  the  code  if  an  order 
for  such  an  amendment  must  be  based  on  a  motion  and  notice 
to  the  opposite  party ;  and  if,  in  any  respect,  the  trial  court 
failed  strictly  to  pursue  the  course  marked  out  by  the  code, 
no  error  prejudicial  to  the  defendants  intervened. 

The  appellant  contends  that  the  right  to  amend  a  com- 
plaint when  a  demurrer  to  it  is  sustained  is  absolute,  and 
the  number  of  such  amendments  is  limited  only  by  the  num- 
ber of  demurrers  sustained,  while  the  defendants  maintain 
that  after  the  trial  of  an  issue  of  law  upon  a  demurrer  to  a 
complaint  the  plaintiff  may  amend  only  by  leave  of  court, 
and  upon  such  terms  as  are  just.  Sections  73,  74  and  75 
of  the  civil  code  are  germane.  By  section  73,  after  a  de- 
murrer, and  before  the  trial  of  the  issue  of  law  therein,  the 
pleading  demurred  to  may  be  once  amended,  as  of  course, 
provided  the  party  making  the  amendment  does  certain  des- 
ignated things.     Section  74  reads : 

"  When  a  demurrer  is  decided,  either  in  term  time  or  vaca- 
tion, the  court  or  judge  shall  immediately  cause  the  decision 
thereof  to  be  entered  in  the  record,  and  may  proceed  to  final 
judgment  thereon  in  favor  of  the  successful  party,  unless  the 
unsuccessful  party  shall  plead  over  or  amend  upon  such  terms 
as  may  be  just,  and  the  court  or  judge  may  fix  the  time  for 
pleading  over  and  filing  amended  pleadings ;  and  if  the  same 
be  not  filed  within  the  time  so  fixed,  judgment  by  default 
may  be  entered  as  in  other  cases." 

The  plaintiff  contends  that  the  clause  therein,  *'  unless  the 
unsuccessful  party  shall  plead  over  or  amend,"  is  equivalent 
to  granting  to  the  unsuccessful  party  the  absolute  right  of 
amending  (id  libitum^  and  the  court,  when  requested,  must 
make  the  necessary  order,  and  that  only  the  time  and  the 
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terms  are  discretionary  with  it.  We  think  not.  The  main 
purpose  of  this  section  is  to  prescribe  the  duty  of  the  court 
or  judge  when  a  demurrer  is  decided.  The  incidental  refer- 
ence to  the  contingency  where  the  unsuccessful  party  pleads 
over  does  not  confer  upon  the  latter  an  absolute  right  of 
amendment.  This  right,  recognized  in  this  section,  is  really 
derived  from,  and  governed  by,  section  76,  which  provides 
that  the  court  may,  in  furtherance  of  justice  and  on  such 
terms  as  may  be  proper,  allow  amendments,  and  when  the 
entire  opinion  in  Travelers^  Insurance  Co.  v.  Redfield^  6  Colo. 
App.  190,  is  considered,  there  is  nothing  inconsistent  with 
this  conclusion.  But,  whether  it  be  g^ven  by  section  74  or 
section  75,  or  by  both,  the  right  to  amend  any  pleading,  ex- 
cept in  the  case  specified  in  section  73,  is  discretionary  with 
the  trial  court,  and  it  is  necessary  to  obtain  an  order  of  the 
court  or  judge  therefor,  wliether  or  not  upon  notice  depend- 
ing upon  whether  or  not  the  motion  is  made  during  the 
progress  of  the  trial  of  the  law  issue ;  and  unless  it  clearly 
appears  that  such  discretion  is  abused,  a  court  of  review  will 
not  interfere.  To  this  effect  are  the  decisions  of  this  court, 
the  court  of  appeals,  and  other  tribunals  under  similar  stat- 
utes. Dyer  et  aL  v,  McPhee^  6  Colo.  174,  194 ;  Buddee  v. 
SpangUr,  12  Colo.  216;  Cascade  Ice  Co.  v.  Water  Co.,  23 
Colo.  292;  Corson  v.  Neatheny,  9  Colo.  212;  Buckley  v.  Hinve, 
86Cal.  596;  6  Ency.  PL  &  Pr.  362,  etseq.  463;  Nethercottv. 
KeUy  et  al,  5  N.  Y.  Supp.  259 ;  Jenn  v.  Spencer,  32  Tex.  657 ; 
Balch  V.  Smithy  4  Wash.  497 ;  Travelers'  Ins.  Co.  v.  Redfield, 
supra  ;  Boettcher  v.  Colo.  Nat.  Bank,  15  Colo.  16,  20 ;  Cooper 
et  al.  V.  Hunter,  8  Colo.  App.  101. 

It  is  said,  moreover,  that  it  is  contrary  to  good  practice  to 
permit  objections  to  be  made  in  advance  to  the  filing  of  an 
amended  pleading ;  that  the  couii;  should  allow  it  to  l)e  filed, 
and  require  the  opposing  party  to  move  to  strike,  or  to  de- 
mur. Either  method  is  proper.  King  v.  Rea,  13  Colo.  69 ; 
Buseh  V.  Hagenrick,  10  Neb.  415 ;  Wheeler  v.  West,  78  Cal. 
95;  Turner  V.  Baundtree,  30  Ala.  706;  Wade  v.  Clark,  52 
Iowa,  158. 
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Substantial  reasons  other  than  technical  rules  of  practice 
or  pleading  exist  for  affirming  this  judgment.  If  in  this 
state,  as  seems  to  be  the  rule  in  some  jurisdictions,  the  right 
to  amend  were  absolute  (which  we  have  just  denied),  a  plain- 
tiff may  not,  against  the  objection  of  the  defendant,  set  up 
a  new  cause  of  action  by  way  of  amendment;  and  in  no  case 
that  we  have  found,  where  a  plaintiff  has  elected  one  of  two 
inconsistent  remedies,  has  he  been  permitted  thereafter,  by 
way  of  an  amendment  to  his  complaint  or  otherwise,  to 
choose  the  other.  Oole^  Admr.^  v.  Smithy  26  Colo.  506,  and 
authorities  cited;  Givens  v.  Wheeler^  6  Colo.  149;  U.  P.  Ry. 
Co.  V.  Sternberg^  18  Colo.  141 ;  Ogden  v.  Moore^  96  Mich. 
290;  Oglesby  V.  AUrill,  14:  Fed.  Rep.  214;  PraUv.  Bacan^ 
10  Pick.  128 ;  BxU  v.  HUl,  68  Vt.  678 ;  Metropolitan  Nat. 
Bank  v.  St.  Louis  Dispatch  Co,,  88  Fed.  Rep.  67 ;  Marble  v. 
BonhoUl,  86  111.  240 ;  Wheeler  v.  Dunn,  18  Colo.  428  ;  Van 
Winkle  v.  Crowell,  146  U.  S.  142. 

Withholding  an  expression  of  opinion  upon  it,  yet  for  the 
purposes  of  this  discussion  only,  we  may  assume  that  a  cause, 
or  causes,  of  action  against  Mrs.  Slayden  were  well  pleaded 
in  plaintiff's  first  two  pleadings,  had  she  been  the  only  de- 
fendant. While  a  demurrer  to  an  amended  pleading  must 
be  determined  from  a  consideration  of  that  alone,  and  not 
with  reference  to  the  former  pleading  which  it  is  intended  to 
amend  and  supplant,  yet  when  an  amended  complaint  is  ten- 
dered for  filing,  or  is  filed,  the  former  pleading  must  be  ex- 
amined to  see  if  the  amendment  is  proper. 

From  an  application  of  these  principles,  it  follows  that, 
had  the  court  allowed  the  second  amended  complaint  to  be 
filed,  it  would  have  been  reversible  error.  This  is  not  a  case 
which  calls  for  the  application  of  the  general  rule  that  a  party 
may  be  awarded  the  kind  of  relief  to  which  the  facts  entitle 
him,  even  though  not  to  the  specific  relief  asked.  In  the 
original,  as  in  the  first  amended  complaint,  the  plaintiff  sued 
for  damages ;  and  it  is  clear  that  neither  pleading  contained 
a  cause  of  action,  unless  it  was  one  for  damages,  and  that  no 
equitable  remedy  was  invoked,  and  no  equitable  relief  could 
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be  given.  With  respect  to  the  point  now  under  consider- 
ation, it  is  quite  immaterial  whether  they  contained  two  dis- 
tinct causes  of  action,  or  only  one.  If  only  one,  then  cer- 
tainly it  was  based  upon  a  breach  of  contract.  If  there  were 
two  distinct  causes  of  action,  upon  two  different  contracts, 
or  if  one  arose  out  of  contract  and  the  other  sounded  in  tort, 
certain  it  is  that  a  contract  and  its  breach  were  alleged,  and 
resulting  damages  claimed.  In  either  event,  whether  for  the 
breach  of  a  contract  or  contracts,  or  for  the  wrong  committed, 
or  for  both,  the  only  remedy  invoked,  and  the  only  ultimate 
relief  sought,  was  a  money  compensation.  It  is  true  that 
one  object  was  to  set  aside  certain  deeds  of  real  property, 
not,  however,  that  the  plaintiff  might  be  reinvested  with  the 
title,  but  that  it  might  be  freed  from  certain  record  incum- 
brances, and,  as  thus  released,  be  brought  under  the  lien  of 
his  money  judgment.  It  is  thus  clear  that  a  contract  was 
affirmed  when  plaintiff  sued  for  its  breach,  and  if  a  separate 
recovery  was  also  sought  for  the  fraud  in  procuring  the  deed, 
plaintiff  thereby  condoned  the  wrong,  and  ratified  the  instru- 
ment when  he  asked  for  damages  on  account  of  the  fraud 
perpetrated  in  obtaining  it.  What  plaintiff,  therefore,  did 
in  his  first  and  second  pleadings  was  to  elect  as  his  remedy 
an  action  for  damages,  and  to  that  extent  affirmed  the  con- 
tract and  ratified  a  deed  which  in  his  last  pleading  he  seeks 
to  repudiate. 

In  the  second  amended  complaint  no  mention  is  made  of 
the  contract  of  sale.  The  fraud  of  defendants  in  getting 
title  out  of  him  is  alleged,  and  the  relief  asked  is  the  setting 
aside  of  the  deed  apparently  divesting  that  title,  and  a  decree 
directing  a  reconveyance  to  him.  It  is  obvious  that  these 
two  remedies  are  repugnant  and  inconsistent,  and  if  the  cause 
of  action  as  theretofore  pleaded  was  only  single,  it  was  upon 
an  entirely  different  contract  from  the  one  attempted  to  be 
rescinded  in  the  last  complaint,  and  there  would  be  a  clear 
departure ;  and  if  in  the  former  pleadings  the  same  cause  of 
action  (viz,  fraud  in  procuring  the  deed)  was  also  well 
pleaded,  nevertheless  the  remedy  chosen  was  damages  in- 
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stead  of  a  rescission.  The  one  remedy  necessarily  involves 
an  affirmance,  the  other  the  disaffirmance,  of  an  executed 
contract  alleged  to  be  void. 

A  case  exactly  in  point  in  principle  is  that  of  MdrBhaU  v. 
Oilman^  47  Minn.  131.  The  court  says :  ^^  The  actions  for 
rescission,  and  for  damages  for  fraud  or  breach  of  warranty, 
are  entirely  distinct."  And  it  was  held  that  where,  as  here, 
with  full  knowledge  of  the  facts,  the  action,  as  brought,  was 
for  a  rescission,  alternative  relief  by  way  of  damages  cannot 
be  recovered  therein.  The  converse,  of  course,  would  be 
true,  that  if  brought  for  damages  a  rescission  would  not  be 
awarded. 

Another  point  appellant  makes  is  that  the  order  overruling 
the  demurrer  to  the  first  amended  complaint  is  now  open  to 
review.  While  conceding  the  general  rule  to  be  that  a  party 
waives  a  ruling  sustaining  a  demurrer  to  his  pleading  when 
he  pleads  over  or  amends,  yet  he  says  this  has  no  application 
here,  for  he  was  not  allowed  to  file  a  second  amended  com- 
plaint, and  therefore  got  no  benefit  from  his  election. 

This  reasoning  is  specious,  but  not  sound.  Indeed,  unless 
we  treat  the  tendering  of  the  second  amended  complaint  as 
an  application  for  leave  to  amend,  or  as  the  act  of  present- 
ing an  amended  pleading  in  pursuance  of  previous  leave, 
plaintiff  has  no  standing  at  all,  for  an  order  of  court  is  a 
condition  precedent  of  the  right  to  amend.  By  tendering 
for  filing  the  second  amended  complaint,  though  it  was  re- 
fused, he  manifested  an  intention  to  waive  any  error  that 
may  have  been  committed  by  the  court  in  sustaining  the  de- 
murrer to  the  first  amended  complaint,  and  waived  the  right 
to  assign  error  thereto,  just  as  clearly  aa  though  he  had  suc- 
ceeded in  procuring  an  order  for  its  filing  and  afterwards  the 
court  had  stricken  it  from  the  files,  or  sustained  a  demurrer 
to  it 

It  is  not  true,  as  claimed,  that  plaintiff  was  cut  off  of  a 
right  to  amend.  The  court  did  not  decide  that  some  kind 
of  an  amendment  might  not  be  made,  but  only  that  the  sec- 
ond amended  complaint  tendered  was  not  proper ;  and  when 
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a  party  can  assign  error  either  to  a  ruling  refusing  leave  to 
file,  or  striking  from  the  files  an  amended  pleading,  he  may 
not  also  assign  error  to  a  previous  ruling  sustaining  a  de- 
murrer to  an  earlier  pleading  which  the  amended  one  was 
intended  to  supplant.  It  would  be  manifestly  unfair  to  per- 
mit this  to  be  done.  Wheeler  v.  Barker^  61  Neb.  846 ;  Beaton 
V.  Myerz^  4  Colo.  59.  If,  however,  the  order  sustaining  the 
demurrers  was  before  us  for  consideration,  it  would  be  af- 
firmed. Without  examining  into  any  other  ground  of  de- 
murrer, it  is  sufficient  to  say  that  the  first  amended  complaint 
was  clearly  subject  to  the  objection  that  there  was  an  im- 
proper joinder  of  defendants,  and  that  was  one  ground  of 
demurrer  interposed  by  all  the  defendants. 

There  are  other  reasons  why  the  judgment  below  was 
right,  but  to  consider  them  in  detail  would  unduly  prolong 
the  opinion,  and  for  the  reasons  already  given,  the  judgment 
must  be  affirmed,  and  it  is  so  ordered. 

A.^'tmed. 

ON  PBTmON  FOB  RBHEABING. 

Per  Curiam.  In  the  argument  in  support  of  the  petition 
for  rehearing  our  conclusion  as  to  the  proper  construction 
of  the  original  and  first  amended  complaints  has  been  ques- 
tioned, but  no  reason  has  been  presented  which  leads  us  in 
any  way  to  modify  the  same.  Neither  at  the  original  hear- 
ing nor  at  this  time  have  we  failed  to  comprehend  the  theory 
of  the  case  as  advanced  by  counsel  for  the  appellant,  but  we 
do  not  consider  it  tenable. 

The  only  point  sought  to  be  made,  worthy  of  serious  con- 
sideration,  is  that  this  court  has  not  jurisdiction  upon  this 
review.  The  argument  is,  since  we  determined  that  in  the 
original  and  first  amended  complaints  the  cause  of  action 
was,  or  the  causes  of  action  were,  for  breach  of  contract,  and 
the  object  was  to  recover  damages,  and  the  action  was  dis- 
missed, there  is  present  none  of  the  elements  which,  under 
the  statute,  invoke  the  jurisdiction  of  this  court. 

Our  jurisdiction  does  not  depend  upon  what  was  contained 
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in  either  one  of  the  first  two  pleadings  filed  by  plaintiff,  and 
counsel  clearly  misapprehends  the  ground  upon  which  it 
attaches.  We  said  distinctly  in  the  former  opinion  that  plain- 
tiff was  not  in  a  position  to  question  the  rulings  of  the  trial 
court  in  sustaming  demurrers  to  either  of  his  first  two  plead- 
ings, for  the  reason  that  by  the  filing  of  the  first  amended 
pleading  he  is  conclusively  deemed  to  have  waived  error,  if 
any  there  was,  in  the  order  of  the  court  sustaining  the  de- 
murrer to  the  original  complaint,  and  when  he  elected  to  file 
a  second  amended  complaint  when  the  court  sustained  a  de- 
murrer to  the  first  amended  complaint,  he  likewise  abandoned 
the  latter  pleading. 

We  also  said,  and  repeat,  that  when  plaintiff  tendered  for 
filing,  or  filed,  his  second  amended  complaint,  all  former 
pleadings  were  as  if  they  had  not  been  filed,  save  only  for 
the  purposes  of  comparison,  and  we  held  that  our  examination 
of  the  former  pleadings  was  made  solely  for  the  purpose  of 
enabling  us  to  determine  whether  the  second  amended  com- 
plaint tendered  for  filing  was  proper  in  this  action.  We  dem- 
onstrated, as  we  think,  in  the  original  opinion,  that  it  was  a 
clear  departure  from  the  former  pleadings  in  that,  while  their 
object  was  to  recover  damages  for  a  breach  of  contract,  its 
object  was  to  rescind  the  contract  and  recover  possession  of 
real  estate.  We  deem  it  unnecessary  to  repeat  the  argument 
by  which  the  conclusion  was  reached.  It  is  only  necessary 
now  to  say  that  the  test  of  our  jurisdiction  upon  this  review 
is  whether  or  not  there  is  present  in  the  case  as  made  by  the 
second  amended  complaint  any  of  the  elements  which,  by  the 
statute,  must  be  present  in  order  to  entitle  the  defeated  party 
to  a  review  in  the  supreme  court  of  the  judgment  against 
him. 

As  to  this  there  can  be,  and  is,  no  question.  The  cause 
of  action,  as  set  forth  in  this  last  pleading  of  the  plaintiff, 
clearly  and  confessedly  involves  a  freehold,  and  it  is  from 
the  judgment  of  the  district  court  refusing  to  permit  this 
complaint  to  be  filed,  or  what  is  its  equivalent,  striking  it 
from  the  files,  and  dismissing  the  action,  that  this  appeal  is 
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prosecuted.  A  freehold  being  involyed,  our  jurisdiction  there- 
fore exists,  and  having  obtained  jurisdiction  of  the  cause  we 
may,  under  repeated  decisions  of  this  court,  dispose  of  all  of 
the  questions  involved  in  the  case  which  have  been  properly 
presented  for  decision. 

Satisfied,  as  we  are,  from  a  careful  examination  of  the 
record  that  in  the  second  amended  complaint  there  was  a 
clear  departure  from  the  cause  or  causes  of  action  theretofore 
relied  upon,  it  should  not  have  been  filed  over  the  objection 
of  the  defendant.  It  is  quite  immaterial  what  reasons  the 
trial  court  gave  for  its  rulings.  If  they  were  right  and  can 
be  maintained  for  any  reason,  they  should  not  be  disturbed. 

The  petition  for  rehearing  should  be  denied,  and  it  is  so 
ordered. 

BehMfing  denied* 


[No.  8917.]  

Thb  Cbippen-Lawbence  Investment  Co.  v.  Bubboxjohs   m  m 

BT  AL.  15>287 

1.  Watkb  BieHTB^BsviEW  OF  Dkgbbe— PUEADOrO. 

Section  2425,  Mills'  Ann.  Stats.,  providing  that  the  coart  in  which  an 
adjudication  of  water  rights  is  had  may  order  a  reargument  or  re- 
view of  such  decree,  contemplates  that  good  cause  must  be  shown 
therefor,  and  a  petition  for  such  review  must  state  facts  from  which 
it  appears  that  the  party  applying  therefor  has  been  aggrieved  by 
the  decree.  It  is  not  sufficient  to  state  mere  conclusions  in  the 
petition. 

2.  Samb— Statutory  Gbant. 

Where  a  party  petitions  for  a  review  of  a  decree  adjudicating  water 
rights  and  relies  therefor  on  a  statutory  grant,  he  must  state  facts 
from  which  it  can  l>e  ascertained  that  the  lands  in  question  are  the 
same  as  those  mentioned  in  the  statute,  and  that  the  legislative 
grant  had  inured  to  the  benefit  of  petitioner.  An  allegation  in  the 
petition  that  the  lands  described  constitute  a  ranch  by  the  same 
name  as  that  mentioned  in  the  statute,  is  not  sufficient  to  identify 
it  as  the  same. 

Error  to  the  District  Court  of  Fremont  County. 
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Mr.  J.  B.  McCoy,  Messrs.  Hodgbs,  Wilson  &  Hodges, 
for  plaintiff  in  error. 

Mr.  James  T.  Lock,  for  defendants  in  error. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  filed  a  petition  in  the  court  helow  for  a 
reargument  and  review  of  the  decree  theretofore  entered  in  the 
matter  of  the  adjudication  of  water  rights  in  district  No.  12. 
Subsequently  an  amendment  to  this  petition  was  tendered 
and  filed.  To  these  pleadings  those  who  appear  to  have 
been  made  parties  defendant  interposed  a  general  demurrer, 
which  was  sustained ;  and  plaintiff  in  error  having  declined 
to  further  plead,  the  proceedings  were  dismissed. 

The  only  question  necessary  to  determine,  is  the  sufficiency 
of  the  petition  and  amendment.  These  were  evidently  in- 
tended to  be  filed  under  the  provisions  of  sec.  2425,  Mills' 
Ann.  Stats.,  which  in  terms  provides  that  the  court  in  which 
an  adjudication  of  water  rights  is  had  under  the  statutes, 
may,  upon  good  cause  shown,  order  a  reargument  or  review 
of  such  decree,  with  or  without  additional  evidence.  The 
only  averments  in  the  petition  which  can  be  denominated  a 
**  statement "  upon  which  plaintiff  in  error  bases  a  right  to 
the  relief  demanded,  are  to  the  effect  that  petitioner  owns  the 
Davis  ditch,  and  the  appropriations  of  water  thereby  utilized 
from  Hardscrabble  creek ;  that  by  the  decree  this  ditch  was 
awarded,  under  priority  No.  172,  one-half  cubic  foot  per 
second,  and  under  No.  189,  two  and  -^^  cubic  feet;  that 
priority  No.  172  should  have  been  numbered  about  twelve, 
as  of  date  June  1, 1861,  and  in  volume  one  cubic  foot  per 
second ;  and  that  No.  189  should  have  dated  from  May  1, 1876, 
been  numbered  accordingly,  and  allowed  three  cubic  feet. 
That  the  findings  of  the  referee  with  respect  to  an  abandon- 
ment of  the  ditch,  and  irregularities  in  transfers  and  convey- 
ances by  its  owners,  were  erroneous  and  that  he  overlooked 
and  did  not  consider,  or  report  upon,  usages  and  customs  of 
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transfers  of  ditch  and  water  rights  in  such  district.  These 
averments  certainly  fail  to  state  a  fact  from  which  the  con- 
clusion can  be  deduced,  that  the  decree  complained  of  was 
erroneous.  It  is  stated  that  the  priorities  awarded  plaintiff 
in  error  should  have  been  of  an  earlier  date  and  number,  and 
that  the  volume  allowed  should  have  been  greater ;  but  no 
facts  are  stated  upon  which  this  conclusion  is  based.  It  is 
also  claimed  that  the  referee  ened  in  his  findings  on  the  sub- 
ject of  abandonment,  and  that  with  respect  to  transfers  and 
conveyances  of  the  ditch,  his  findings  were  erroneous ;  but 
this,  again,  is  a  mere  conclusion,  unsupported  by  the  aver- 
ment of  a  single  fact.  The  statute  allowing  a  review  of  a 
decree  contemplates  that  good  cause  must  be  shown  therefor ; 
that  a  petition  for  this  purpose  must  state  a  cause  of  action ; 
that  is  to  say,  it  must  state  facts  from  which  it  appears  that 
the  party  appljdng  for  such  reargument  and  review  of  a  de- 
cree, has  been  aggrieved  thereby,  so  that  the  court  to  which 
such  petition  is  addressed  may  say,  upon  inspection:  "If 
these  facts  be  true,  the  decree  should  be  modified." 

The  purport  of  the  averments  of  the  amendment  is  that  the 
lands  described  in  the  petition  are  the  same  originally  em- 
braced in  what  is  known  as  the  Hardscmbble  Ranch ;  that 
the  Davis  ditch  is  the  one  by  means  of  which  that  ranch  was 
irrigated  from  the  waters  of  Hardscrabble  creek,  and  an  ap- 
propriation thereof  made  for  that  purpose,  to  the  extent  of  five 
cubic  feet  per  second,  dating  from  May,  1861,  which  ranch, 
ditch  and  rights  petitioner  has  succeeded  to  and  now  owns ; 
that  the  court  had  no  jurisdiction  to  adjudicate  the  waters  of 
the  stream  above  the  north  line  of  this  ranch,  except  that  part 
in  excess  of  five  cubic  feet,  because  this  volume  had  been  ap- 
propriated by  remote  grantors  of  the  petitioner  prior  to  the 
date  of  the  adoption  of  the  constitution  of  the  state,  and 
was  then  reserved  and  set  apart  to  the  use  of  such  ranch,  as 
a  vested  water  right.  In  support  of  the  sufficiency  of  this 
amendment,  it  is  argued  that  by  virtue  of  the  provisions  of 
the  territorial  statutes  of  1861,  and  amendment  in  1866,  a  leg- 
islative grant  had  been  made  for  the  use  of  the  lands  de- 


Digitized  by 


Google 


168       Cmppkn-Lawbbnob  Co.  v.  Bubboughs.  [Jan.  T., 

scribed  in  the  petition,  which  ^^  constitute  what  was  known  as 
the  Hardscrabhle  Ranch."  The  act  of  1861  to  which  coun- 
sel for  petitioner  refers,  declared  that  persons  having  title 
to  land  within  the  boundaries  of  the  territory  on  the  bank  of 
any  stream,  should  be  entitled  to  the  use  of  tiie  water  of  such 
stream  for  the  purpose  of  irrigating  such  lands,  provided 
that  the  terms  of  the  act  should  not  apply  to  persons  occupy- 
ing lands  upon  Hardscrabhle  creek,  but  upon  that  stream 
each  occupant  should  be  allowed  sufficient  water  to  irrigate 
160  acres  of  land,  if  there  was  sufficient  for  that  purpose. 
Otherwise,  the  occupant  nearest  the  source  should  be  first 
supplied.  Laws,  1861,  p.  67,  et  seq.  The  amendment  of 
1866  provided  that  the  act  of  1861  should  not  apply  to  those 
owning  land  on  Hardscrabhle  creek,  but  upon  that  stream 
the  owners  of  what  was  known  as  Hai*dscrabble  Ranch  should 
have  the  exclusive  right  to  all  of  the  waters  of  the  stream 
flowing  down  to  the  north  line  of  that  ranch,  provided  there 
was  no  more  water  in  the  stream  down  to  that  point  than 
was  necessary  to  irrigate  160  acres.  Session  Laws,  1866, 
p.  64. 

An  examination  of  the  amendment  to  the  petition  wholly 
fails  to  indicate  that  petitioner  relied  upon  these  acts  for  the 
purpose  of  establishing  any  rights  in  and  to  the  waters  of 
Hardscrabhle  creek.  It  is  only  from  the  argument  made, 
that  this  information  is  derived.  It  cannot  be  assumed  that 
because  in  the  amendment  to  the  petition  the  lands  described 
therein  constitute  the  Hardscrabhle  Ranch,  that  they  are  the 
same  as  those  mentioned  in  the  amendment  of  1866  by  that 
name.  If  it  was  the  intention  of  the  petitioner  to  rely  upon 
the  laws  to  which  reference  is  above  made,  to  support  the 
legal  conclusions  pleaded,  it  was  certainly  necessary  to  state 
facts  from  which  it  could  be  ascertained  that  the  lands  in 
question  were  the  same  as  those  mentioned  in  these  laws,  and 
tiiat  by  virtue  thereof,  and  the  beneficial  use  of  water  there- 
under, the  legislative  grant  sought  to  be  asserted  had  inured 
to  the  benefit  of  petitioner. 

Neither  the  petition,  nor  the  amendment,  nor  both  to- 
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geUier,  stated  facts  from  which  the  conclusion  could  be 
deduced,  that  the  original  decree  of  which  petitioner  com- 
plains, was  eiToneous,  or  should  be  modified;  and  the  gen- 
eral demurrer  was  properly  sustained.  The  judgment  of 
the  district  court  is  affirmed. 


[No.  8758.] 
DUBKEB  ET  AL.  V.  JONES. 

1.  PLBADnre — Pbactiob— Eyidbhcb— EASBioirr. 

Under  a  complaint  aUeging  a  right  to  an  easement  by  grant  and  pre- 
scription, evidence  is  admissible  to  establish  such  right  by  grant. 

2.  Easkmbnt— Appubtbnanob. 

Where  an  agreement  establishing  a  private  aJleyway  contains  no  men- 
tion that  it  is  appurtenant  to  any  particular  estate,  it  will  be  inferred 
that  it  was  intended  by  the  parties  to  be  appurtenant  to  lots  which, 
from  their  situation  in  respect  to  the  aUey  and  its  availability  for 
use  in  connection  therewith,  it  clearly  appears  that  it  was  intended 
that  it  should  be  appurtenant  thereto. 

8.  Samb— Joint  Estatb—Pabtitiok. 

Where  an  aUey  way  was  appurtenant  to  a  tract  of  land  held  by  joint 
owners,  upon  partition  of  the  tract  between  the  joint  owners,  the 
right  to  the  use  of  the  aUey  attached  as  an  appurtenance  to  each 
portion. 

4.  CdNVBYAKCBS— EASBMBirrs. 

Where  the  owner  of  a  lot  to  which  an  alleyway  was  appurtenant  con- 
veyed the  lot  by  warranty  deed,  the  right  to  the  use  of  the  alley 
passed  with  the  deed  without  express  mention,  and  a  subsequent 
conveyance  by  the  grantor  of  her  interest  in  the  alley  conveyed  no 
rights  therein. 

5.  Samb. 

Where  the  owner  of  a  lot  to  which  an  alleyway  was  appurtenant  con- 
veyed by  warranty  deed  that  part  of  the  lot  to  which  the  alleyway 
was  servient,  including  the  ground  embraced  in  the  alley  without 
any  reservation  of  rights  in  the  alley,  the  deed  operated  to  release 
whatever  right  the  grantor  had  in  the  premises  conveyed  for  aUey 
purposes,  and  a  subsequent  grantee  of  the  balance  of  the  lot  ac- 
quired no  rights  in  the  alley. 

6.  LnnTATioH— Ck>LOB  of  Titlb. 

The  statute  o|  limitation,  section  2924,  3  Mills'  Ann.  State.,  oontem- 
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plates  that  the  color  of  title  on  which  one  who  inyokes  the  benefit 
of  the  statute  relies,  most  be  based  on  a  paper  title. 

7.  Conveyances— Inchoate  Pbesobiptive  Rights. 

Inchoate  prescriptiye  rights  to  easements  do  not  i>ass  by  deed,  unless 
specifically  mentioned,  and  although  an  alley  has  been  in  exist- 
ence for  more  than  twenty  years  if  the  deeds  under  which  the  lot 
owners  claim  title  do  not  mention  the  alley,  and  none  of  the  lot 
owners  nor  any  of  their  grantors  enjoyed  the  use  of  the  alley  for 
twenty  years,  no  right  by  prescription  has  been  acquired  in  the 
alley. 

8.  Easehbnts— Pabol  License— Innocent  Pubohasbb— Evibencb. 

A  parol  license  for  the  use  of  an  alley  given  by  the  owner  of  the  domi- 
nant estate  in  the  premises  to  which  the  alley  is  appurtenant,  though 
under  certain  conditions  it  might  be  binding  upon  the  grantor, 
could  not  affect  a  subsequent  innocent  purchaser  of  the  premises 
without  notice  of  the  license,  and  such  parol  agreement  is  not  ad- 
missible in  evidence  against  such  innocent  purchaser. 

9.  Easements — Change  in  Location  of  Alley — Estoppbl. 
Where  an  alleyway  was  moved  by  acquiescence  of  all  parties  interested, 

the  party  for  whose  benefit  it  was  moved  cannot  close  the  new  way, 
nor  prevent  its  use  by  one  who  had  an  appurtenant  right  to  the 
use  of  the  old  alley,  without  restoring  the  old  one. 

10.  Easements— Alleyway — Contracts. 

Where  an  alleyway  was  moved  for  the  benefit  of  certain  premises  across 
which  it  ran,  and  a  tenant  of  the  premises  entered  into  an  agre&> 
ment  with  lot  owners  who  had  an  appurtenant  interest  in  the  old 
alleyway,  but  had  no  right  by  grant  in  the  new  one,  that  he  would 
not  close  the  sJley  for  three  years,  the  agreement  might  be  admis- 
sible in  evidence  as  showing  that  the  parties  had  no  right  to  the 
use  of  the  alley  by  prescription  or  limitation,  but  was  not  an  in- 
strument affecting  the  title  to  the  premises  across  which  the  alley 
ran,  upon  which  the  owner  could  rely  as  a  surrender  by  the  parties 
thereto  of  their  appurtenant  right  of  way  across  his  premises. 

Appeal  from  the  District  Court  of  M  Paso  County. 

The  subject-matter  of  this  controversy  is  an  alleged  alley, 
embracing  portions  of  the  south  forty-eight  feet  of  lots  27  and 
28  and  block  91  of  the  city  of  Colorado  Springs.  Appellee 
threatened  to  close  the  way  claimed  to  be  embraced  in  this 
alley.  To  restrain  this  act,  appellants,  as  plaintiffs,  brought 
this  action  in  the  court  below.  From  a  judgment  denying 
them  the  relief  demanded,  and  adjudging  appellee  the  owner 
of  the  premises  in  dispute,  unburdened  with  any  easements 
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for  alley  purposes,  they  bring  the  cause  to  this  court  for  re- 
yiew  on  appeal. 

Messrs.  Colbubn  &  Dudley  and  Mr.  Robert  E.  Lewis, 
for  appellants. 

Messrs.  Blackmeb  &  McAUiiSTEB,  for  appellees. 

Mb.  Justice  Gabbert  delivered  the  opinion  of  the  court. 

Appellants  claim  their  right  to  the  disputed  portion  of  the 
alley  by  grant,  adverse  user  under  the  statute  of  limitations 
of  the  state,  and  by  prescription. 

It  is  urged  by  counsel  for  appellee  that  appellants  were 
not  entitled  to  introduce  any  evidence  to  establish  a  right 
to  the  disputed  portion  of  the  alley  by  grant.  This  point  is 
not  well  taken.  It  is  aUeged  in  the  complaint  ^^  that  the 
plaintiffs,  and  each  of  them,  are  entitled  to  and  have  the  right 
to  use  "  the  way  in  dispute  for  alley  purposes  by  grant  and 
prescription.  This  averment  is  sufficient  to  advise  appellee 
that  plaintiffs  would  attempt  to  establish  their  right  to  the 
easement  in  dispute  by  grant ;  and  was,  therefore,  sufficient 
to  entitle  them  to  introduce  evidence  for  the  purpose  of  es- 
tablishing such  right  upon  that  ground. 

We  will  first  determine  what  rights,  if  any,  are  established 
in  appellants  by  grant. 

In  June,  1874,  Nat  Wilson  conveyed  portions  of  the  north 
109  feet  of  the  east  twenty-two  feet  of  lot  27,  block  91,  city 
of  Colorado  Springs,  to  John  Stanley,  Jr.,  C.  H.  White,  Emeroy 
L.  Sweet  and  Thomas  Wanless,  such  conveyances  being  in  sev- 
eralty, except  as  to  the  grantees  White  and  Sweet,  who  pur- 
chased their  tract  jointly.  On  the  same  date  an  agreement 
was  entered  into  between  these  parties,  whereby  an  alley  was 
established  embracing  five  feet  of  the  ground  purchased  from 
Wilson,  and  five  feet  adjoining  it  on  the  west,  which  he 
owned,  which  alleyway  included  the  remaining  portion  of 
lot  27  and  three  and  one  fourth  feet  of  lot  28,  adjoining  lot 
Vol.  xxvn — 11 
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27  on  the  west.  On  the  same  date  he  entered  into  another 
agreement  with  White  and  Sweet,  grantees  above  mentioned, 
whereby  he  gfranted  to  them  a  private  alleyway  through  the 
remaining  portion  of  lot  27  to  the  south,  for  their  sole  and 
exclusive  use  and  benefit,  subject  to  his  right  to  use  the  land 
so  granted  for  alley  purposes.  This  agreement  did  not  state 
that  the  alleyway  so  established  was  appurtenant  to  any  lands 
of  White  and  Sweet.  Both  of  these  agreements  were  re- 
corded. To  what  particular  lots  the  right  by  him  reserved  in 
this  portion  of  the  alley  was  to  attach  as  an  appurtenance,  is 
not  altogether  clear  from  the  latter  agreement,  but  this  ques- 
tion does  not  become  material,  for  reasons  which  will  appear 
later. 

By  these  two  agreements  a  private  alley  ten  feet  in  width 
was  established  from  the  main  street  upon  which  lot  27 
fronted,  to  the  public  alley  in  the  rear,  with  a  jog  at  the  point 
where  the  two  sections  joined,  by  reason  of  which  a  portion 
of  lot  27  was  left  lying  to  the  west  of  the  south  portion  of 
such  alley.  Appellants,  except  Durkee  and  Struble,  are  the 
owners  in  severalty  of  the  north  109  feet  of  the  east  twenty- 
two  feet  of  lot  27,  Bonbright  and  Hibbard  owning  two 
tracts.  Their  tract  on  the  comer  of  Pike's  Peak  avenue 
and  Tejon  street  will  be  designated  as  the  "north  tract," 
and  the  one  adjoining,  the  "  south  tract."  Appellant  Struble 
owns  the  twenty-three  feet  of  lot  27,  adjoining  the  east 
twenty-two  feet  of  the  north  109  feet  of  lot  27  on  the  south, 
and  a  part  of  lot  28,  three  and  one  fourth  feet  in  width, 
immediately  adjoining  on  the  west.  Appellant  White  owns 
the  tract  adjoining  the  south  tract  of  Bonbright  and  Hib- 
bard, and  appellant  Van  Orden  the  tract  between  that  and 
the  one  owned  by  Struble.  Appellant  Durkee  is  the  owner 
of  lots  28  and  29,  except  the  east  three  and  one  fourth  feet 
of  lot  28.  Appellee  Jones  owns  the  remaining  portions  of 
lot  27,  and  the  adjoining  part  of  lot  28,  three  and  one  fourth 
feet  in  width,  subject  to  whatever  alley  rights  exist  over  and 
across  some  portion  of  the  west  seventeen  feet  of  his  prem- 
ises.   This  is  the  alleyway  in  dispute.    In  order  to  ascertain 
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what  rights,  if  any,  in  and  to  this  alleyway  exist  in  appel- 
lants by  grant,  as  originally  established  under  the  agreement 
between  Wilson,  Sweet  and  White,  it  becomes  necessary  to 
consider  the  abstracts  of  title  to  the  premises,  to  which  this 
alleyway  could  attach  as  an  appurtenance,  as  shown  by  the 
records  in  the  office  of  the  county  clerk  and  recorder  of  El 
Paso  county,  as  well  as  the  abstracts  to  the  tracts  directly 
affected  by  such  agreement. 

B0NBRI6HT  AND  HIBBARD  SOUTH  TBACT. 

June  26, 1874,  Wilson  to  White  and  Sweet ;  July  28, 1874, 
Sweet  to  White  for  south  half  of  this  tract;  July  28, 1874, 
White  conveys  to  Sweet  the  north  half  of  this  tract;  Janu- 
ary 8, 1875,  Sweet  to  Abbott  and  Spier  the  last  mentioned 
tract 

DIJBKEB  TBAGT. 

March  16, 1876,  Wilson  to  Stewart;  December  29, 1880, 
Stewart  to  Wells;  January  24, 1888,  Wells  to  Adams;  De- 
cember 20, 1889,  Adams  to  Durkee. 

SOUTH  POBTION  OP  ALLEY  TBACT. 

February  21, 1879,  Sweet  (her  interest)  to  White ;  Janu- 
ary 11, 1881,  White  to  Wells,  undivided  J  interest  in  above 
described  tract.  White  and  Wells  also  obtained  title  to  that 
portion  of  lot  27  lying  west  of  the  south  portion  of  the  alley, 
as  originally  established,  and  the  east  8^  feet  of  the  south  71 
feet  of  lot  28.  These  conveyances  embi-aced  the  west  17  feet 
of  the  land  now  claimed  by  appellee.  They  then  transferred 
by  warranty  deed,  without  any  reservation  whatever,  the  land 
last  above  described  to  remote  grantors  of  appellee,  who  de- 
raigns  title  thereto  by  mesne  conveyances,  which  make  no 
mention  of  any  reservation  of  any  part  thereof  for  alley  pur- 
poses. After  these  conyeyances  Wilson  quitclaimed  to  White 
and  Wells  his  interest  in  this  south  alley  tract. 

STBUBLB  TBACT. 

Appellant  Struble  appears  to  have  obtained  title  to  the 
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west  seventeen  feet  of  the  tract  now  owned  by  him  by  war- 
ranty deed  from  Wells  and  White  to  his  predecessors,  which 
make  no  mention  of  alley  rights,  nor  reserve  any  portion 
thereof  for  that  purpose,  so  far  as  the  south  part  of  the  alley 
is  concerned. 

The  agreement  between  Wilson,  White  and  Sweet  regard- 
ing the  south  portion  of  the  alley,  although  it  contained  no 
mention  that  it  was  appurtenant  to  any  particular  estate, 
must,  so  far  as  it  affects  the  rights  of  appellant  White,  and 
the  rights  of  Bonbright  and  Hibbard  to  their  south  tract,  be 
deemed  an  appurtenance,  originally,  to  these  tracts,  because 
from  their  situation  with  respect  to  this  portion  of  the  alley, 
its  availability  for  use  in  connection  therewith,  and  the  fact 
that  it  adjoined  an  alley  in  which  these  parties  also  had  a 
right,  are  circumstances  from  which  it  is  clearly  inferable  that 
it  was  intended  by  the  parties  entering  into  the  original  agree- 
ment respecting  it,  that  it  should  be  appurtenant  to  these 
lands.  Kramer  v.  Knauff^  12  111.  App.  115;  Hopper  v. 
BameSy  45  Pac.  Rep.  874 ;  Dennis  v.  Wihon^  107  Mass.  591 ; 
The  L.  ^  K  B.  Oo.  v.  Koelle,  104  lU.  455. 

The  tract  to  which  this  alleyway  originally  attached  as  an 
appurtenance,  was  jointly  held  by  White  and  Sweet.  By 
their  subsequent  division  of  these  premises,  the  right  to  the 
use  of  the  alley  attached  to  each  portion  as  an  appurtenance. 
HilU  V,  Miller,  3  Paige's  Chan.  254 ;  6  Ency.  Law,  152,  n.  2. 

When  Mrs.  Sweet  conveyed  her  tract  to  Abbott  and  Spier, 
the  right  to  the  use  of  the  south  portion  of  the  alley  in  con- 
nection with  this  tract  passed  as  an  appurtenance,  without 
express  mention  in  the  deed.     Olarh  v.  Gaffney,  116  111.  362. 

Consequently,  the  conveyance  of  Mrs.  Sweet  of  her  inter- 
est in  this  alley  to  White,  gave  him  no  rights  therein,  because 
prior  to  such  conveyance  she  had  already  parted  with  her 
title  and  interest  therein  by  virtue  of  ^  her  conveyance  of  the 
tract  to  which  this  alley  was  appurtenant.  The  only  interest 
which  White  had  in  this  part  of  the  alley  was  by  virtue  of  his 
ownership  of  his  tract  which  he  originally  owned  in  common 
with  Mrs.  Sweet,  and  the  parts  of  27  and  28  owned  jointly 


Digitized  by 


Goo^z 


1900.]  DuRKEB  V.  Jones.  166 

.with  Wells.  The  only  interest  which  Wells  could  have  had 
in  the  disputed  alley  was  such  as  he  acquired  by  virtue  of  his 
ownership  of  the  lots  now  owned  by  Durkee,  and  his  interest 
in  that  part  of  27  and  28  owned  jointly  with  White.  While 
these  parties  wei-e  respectively  the  owners  of  the  premises  to 
which  the  south  part  of  the  alley  could  attach  as  an  appurte- 
nance, they  conveyed  to  remote  grantors  of  appellee,  by  war- 
ranty deed,  the  west  seventeen  feet  of  the  ground  which  he 
now  owns,  without  any  reservation  whatever.  Being  the 
owners  of  the  dominant  tenements  at  the  time  they  executed 
these  conveyances,  they  operated  to  release  whatever  rights 
they  may  have  held  in  these  premises  for  alley  purposes.  6 
Ency.  Law,  146 ;  Morse  v.  Copeland^  2  Gray,  302. 

Wells  and  White  had  succeeded  to  all  the  rights  of  Wilson 
prior  to  these  conveyances,  and  it  is  not  necessary  to  deter- 
mine what  rights  the  latter  may  have  reserved  in  this  portion 
of  the  alley,  under  his  agreement  regarding  it  with  White 
and  Sweet,  because  Wells  and  White  purchased  the  land  from 
him  to  which  it  could  in  any  way  attach  as  an  appurtenance. 
It  does  not  appear  what  date  the  immediate  grantee  of  Wells 
and  White  of  the  west  seventeen  feet  of  the  tract  now  owned 
by  appellant  Struble,  obtained  his  titl6.  If  a  conveyance  of 
this  portion  of  the  Struble  tract  was  made  prior  to  the  time 
when  the  west  seventeen  feet  of  the  ground  now  owned  by 
appellee  was  made  by  Wells  and  White,  it  might  be  that  un- 
der the  agreement  respecting  this  part  of  the  alley  Struble 
would  have  acquired  a  right  therein  by  grant,  but  whether 
he  has  or  not  cannot  be  determined  from  the  record. 

After  the  conveyance  by  White  and  WeUs  of  the  ground 
embraced  in  the  disputed  alley,  the  latter  conveyed  the  prem- 
ises now  held  by  appellant  Durkee,  but  as  Wells,  by  his  own 
act,  had  extinguished  all  rights,  so  far  as  he  was  concerned, 
in  the  alley  for  the  benefit  of  these  premises,  he  had  none  to 
convey.  From  these  considerations,  we  conclude  that  it  ap- 
pears from  the  record  evidence,  that  the  rights  to  the  portion 
of  the  alley  over  the  premises  of  appellee,  in  so  far  as  they 
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attach  to  the  south  tract  of  appellants  Bonbright  and  Hibbaid, 
have  never  been  extinguished. 

We  will  next  consider  the  claim  of  appellants  (other  than 
Bonbright  and  Hibbard)  to  this  alley  under  the  statute  of 
limitations  of  this  state.  Sec.  2924,  2  Mills'  Ann.  Stats. ; 
amended,  sec.  2924,  3  Mills'  Ann.  Stats.  Conceding  that 
this  statute  applies  to  easements,  and  that  upon  full  compli- 
ance with  all  its  provisions,  title  to  an  easement  may  be  ob- 
tained, nevertheless,  it  cannot  aid  appellants ;  because  it  con- 
templates that  ^^  color  of  title,"  made  in  good  faith,  upon 
which  the  party  seeking  the  benefit  of  this  section  relies, 
must  be  based  upon  a  '^  paper  title."  De  Foresta  v.  (7a«^  20 
Colo.  307 ;  Knight  v.  Lawrence,  19  Colo.  426. 

The  claim  of  appellants  to  this  alley  by  prescription  is 
based  upon  the  fact,  as  they  assert,  that  it  has  been  used  by 
them  and  their  grantors  for  more  than  twenty  years.  This 
claim  is  not  tenable,  as  it  appears  from  an  examination  of  the 
conveyances  above  abstracted,  and  others  in  the  record  affect- 
ing their  title,  that  neither  of  appellants,  nor  any  one  of  their 
grantors,  has  been  the  owner  of  these  tracts  for  the  period  of 
twenty  years ;  and  although  more  than  that  period  has  elapsed 
from  the  time  the  alley  was  first  established,  down  to  the  date 

when  this  action  was  nntnmflnnflfl^  annh  rify>]tH  wnnld  be  ^p- 

choate  as  to  any  particular  owner,  unless  enjoyed  for  the  full 
period.  In  none  of  the  conveyances  to  theBi^  tteveral  tracts 
IS  any  attempt  made  to  convey  such  rights,  and  as  inchoate 
prescriptive  rights  to  easements  do  not  pass  by  deed^jmless^^ 
Specifically  mehtionecL,  appellants  figVB  acquired  no^asement 
in  Ul^  disputed  alley  by  preacription,  Washburn  on  Ease- 
ments  C4th  ed.),  59 ;  Spaulding  v.  Abbott,  55  N.  H.  423 ;  Swa- 
zey  V.  Brooks,  34  Vt.  451 ;  Meek  v.  Breckinridge,  29  Ohio 
St.  642. 

It  is  urged  by  counsel  for  appellants  that  the  court  erred 
in  the  reception  and  rejection  of  testimony.  Numerous  errors 
are  assigned  of  this  character,  only  one  of  which  will  be  no- 
ticed, as  it  is  clear  that,  even  if  the  court  technically  erred 
in  this  respect^  as  to  those  matters  which  will  not  be  passed 


Digitized  by 


Google 


idOO.j  buBKEB  y.  JONBS.  Idif 

upon  in  detail,  the  improper  evidence  admitted,  or  the  proper 
evidence  excluded,  could  not  have  changed  the  material  factB 
established  by  the  testimony  in  the  case,  upon  which  the 
rights  of  the  parties  to  this  controversy  rest.  On  the  trial 
appellants  sought  to  show,  by  witness  Sweet,  that  at  the  time 
of  the  execution  of  the  agreements  establishing  the  two  sec- 
tions of  the  alley,  there  was  an  understanding  between  the 
parties  to  these  agreements  that  the  south  portion  of  the  alley 
was  to  be  used  by  the  owners  of  the  tracts  abutting  the  north 
part,  who  were  not  parties  to  the  agreement  establishing  the 
south  part.  This  was  refused  by  the  court.  Previous  to  in- 
terrogating the  witness  on  this  subject,  he  had  answered  that 
the  south  portion  of  the  alley  **  was  bought  for  the  uses  and 
purpose  of  Mr.  White,  Mrs.  Sweet  and  Mr.  Wilson,  or,  rather, 
for  the  use  of  the  two  properties ;  and  Mr.  Wilson  reserved 
the  use  of  it  for  his  property  on  the  west."  The  two  prop- 
erties mentioned  are  those  now  owned  by  appellant  White, 
and  the  Bonbright  and  Hibbard  south  tract.  This  answer 
would  indicate  that  there  was  no  parol  agreement  such  as 
appellants  sought  to  establish ;  but  conceding  there  was,  and 
upon  the  theory  that  a  parol  license  to  use  the  south  part  of 
the  alley  was  granted,  which,  under  certain  conditions,  could 
not  be  revoked  by  the  licensees,  or  might  have  been  binding 
upon  their  vendor,  Wilson,  that  could  not  affect  those  who 
wei-e  not  parties  to  such  agreement,  or  had  no  notice  of  its 
existence ;  and  as  appellee  Jones  had  no  such  notice,  his  rights 
could  not  be  afiFected  by  such  an  arrangement.  Attanta  Mills 
V.  Mason,  120  Mass.  244. 

After  the  transaction  by  which  Wells  and  White  disposed 
of  the  west  seventeen  feet  of  the  ground  now  claimed  by 
appellee  Jones,  it  appears  that  the  south  portion  of  the  alley 
was  moved  westward  so  as  to  be  directly  in  line  with  the  north 
part,  and  the  alley  to  the  south,  as  originally  established, 
built  upon,  except  a  strip  on  the  west  side  about  one  foot  in 
width.  This  arrangement  appears  to  have  been  acquiesced 
in  by  all  parties  interested,  and  evidently  was  made  for  the 
particular  benefit  of  the  then  owners  of  the  Jones  tract,  as  it 
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enabled  them  to  utilize  more  ground  for  building  purposes, 
and  still  maintain  an  alley  across  these  premises.  To  the 
south  portion  of  the  alley,  as  now  established,  except  a  strip 
of  about  one  foot,  appellants  Bonbright  and  Hibbard  have 
no  right  by  grant,  but  the  change  in  the  alley  being  for  the 
benefit  of  the  former  owners  of  the  Jones  premises,  appellee 
cannot  close  the  new  way,  or  prevent  its  use  by  Bonbright 
and  Hibbard  as  an  appurtenance  to  their  south  tract,  without 
restoring  the  old  one.  6  Ency.  Law,  n.,  150, 151 ;  Hamilton 
V.  WhiU,  5  N.  Y.  9. 

On  behalf  of  appellee  it  is  claimed  that  what  is  designated 
as  the  Walling  agreement  establishes  the  rights  of  Jones  to 
the  premises  in  dispute,  clear  of  any  easement  in  favor  of 
either  of  appellants.  From  this  agreement,  it  appears  that 
one  Walling,  who  was  then  a  tenant  of  the  owner  of  the  south 
twenty-five  feet  of  the  Jones  tract,  agreed  with  appellants 
Durkee,  Struble  and  White,  and  one  T.  S.  Brigham,  who  was 
then  the  owner  of  an  undivided  one-half  interest  in  the  south 
tract  now  belonging  to  appellants  Bonbright  and  Hibbard,  that 
for  the  period  of  three  years  he  would  not  obstruct  the  pas- 
sage-way across  the  premises  occupied  by  him,  which,  accord- 
ing to  the  description  of  such  way,  did  not  include  any  ground 
embraced  in  the  alley  as  originally  established  over  these  prem- 
ises. For  the  purpose  of  proving  that  the  parties  who  en- 
tered into  this  agreement  with  Walling  had  no  rights  in  such 
premises  by  prescription,  or  under  the  statute  of  limitations, 
this  evidence  was  material,  but  the  only  party  who  signed 
this  agreement,  who  had  a  right  in  the  disputed  way  by  grant, 
was  Brigham.  It  is  not  so  worded  as  to  indicate  an  acknowl- 
edgment upon  his  part  that  he  had  no  such  right,  did  not 
embrace  a  way  in  which  he  was  interested  by  grant,  and  there- 
fore, although  placed  upon  record,  was  not  an  instrument  af- 
fecting the  title  to  the  premises  now  owned  by  appellee,  upon 
which  he  could  rely  as  an  acknowledgment  that  the  grant  of  the 
right  of  way  across  his  premises  as  an  appurtenance  to  the 
Bonbright  and  Hibbard  south  tract  had  been  surrendered,  or 
would  not  be  asserted. 
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From  the  conclusions  reached,  it  is  manifest  that  the  judg- 
ment of  the  trial  court  must  be  modified.  The  cause  is  re- 
manded to  the  lower  court,  with  directions  to  enter  a  judg- 
ment, establishing  an  alley  across  the  west  part  of  appellee's 
premises  not  built  upon,  not  exceeding  ten  feet  in  width,  as 
an  appurtenance  to  the  Bonbright  and  Hibbard  south  tract. 
As  so  modified  the  judgment  will  stand  affirmed.  The  costs 
in  this  court  will  be  equally  divided  between  the  respective 
parties  to  the  action.  In  the  court  below,  appellee  will  recover 
the  costs  incurred  by  him,  in  defending  the  action  against 
appellants,  except  Bonbright  and  Hibbard,  who  shall  recover 
their  costs. 

Modified  and  affirmed. 

Campbell,  C.  J.,  not  participating. 


[8960.]  |f27    «J2| 

The  City  op  Dubango  v.  Chapman. 

1,  TowHS  AHD  CrriES— Water  Supply— Powbb  to  Pbotkot. 

Under  subdiTision  6S  of  section  4403,  Mills*  Ann.  Stats.,  empowering 
municipal  authorities  to  protect  the  water  of  the  streams  from 
which  their  water  supply  is  derived  from  pollution,  and  for  that 
purjKMM  conferring  jurisdiction  for  a  distance  of  five  miles  above 
the  point  from  which  the  supply  is  taken,  a  city  or  town  has  au- 
thority by  ordinance  to  prohibit  the  keeping  of  any  pigsty  or  slaugh- 
terhouse upon  or  near  the  stream,  within  five  miles  from  where  it 
takes  its  supply,  the  drainage  from  which  is  capable  of  contaminat- 
ing or  rendering  the  water  impure  ;  and  the  fact  that  such  pigsty 
or  slaughterhouse  was  well  kept  for  such  place  is  no  defense  to  a 
prosecution  for  violating  such  ordinance,  as  it  is  a  matter  of  com- 
mon knowledge  that  water  running  over  the  surface  of  such  place, 
and  reaching  the  stream,  would  render  the  water  impure  and  un- 
wholesome. 

2.  Sams — Jubisdiction. 

Where  a  city  passed  an  ordinance  under  subdivision  68,  section  4403, 
Mills^  Ann.  Stat,  for  the  protection  of  the  stream  above  its  source 
of  water  supply  from  pollution,  the  fact  that  there  was  another 
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municipal  corporation  located  on  the  stream  above  the  city  passing 
the  ordinance  and  taking  its  water  from  the  same  stream,  and  at 
a  point  which  would  give  it  jurisdiction  over  the  same  territory,  is 
no  defense  to  a  violation  of  such  ordinance,  as  the  two  municipal 
corporations  would  have  coextensive  jurisdiction  to  protect  the 
common  supply  of  water  and  a  pollution  of  the  stream  would  con- 
stitute an  offense  against  each. 

3.  Appellate  Pbaotice— Rehearing — ^Nbw  Gbounds. 

On  petition  for  rehearing  a  party  will  not  be  permitted  to  set  up  new 
and  different  grounds  in  support  of  his  petition  from  those  set  up 
on  the  original  hearing.  An  objection  that  no  exception  was  prop- 
erly taken  or  preserved  to  the  judgment  of  the  trial  court  so  as  to 
authorize  the  appellate  court  to  review  the  evidence  will  not  be 
considered  if  raised  for  the  first  time  by  petition  for  rehearing. 

SrroT  to  the  County  Court  of  La  Plata  County. 

Dependant  in  error  was  proceeded  against  before  the  police 
magistrate  of  the  city  of  Durango,  for  the  violation  of  section  3 
of  Ordinance  No.  42  of  the  city.  From  a  judgment  of  con- 
viction, he  appealed  to  the  county  court.  The  ordinance  in 
question  is  entitled  "An  ordinance  for  the  protection  of 
streams  above  the  city's  source  of  water  supply,  and  of  the 
city's  reservoir  from  nuisance."  Section  3  provides  that "  the 
construction  or  keeping  of  any  *  *  *  pigsty  *  *  *  or  any 
place  or  premises  of  whatever  kind,  the  drainage  from  which 
is  capable  of  contaminating  or  rendering  water  impure  or  un- 
wholesome, is  hereby  prohibited  upon  the  Animas  liver,  or 
upon  the  banks  thereof,  from  the  dam  at  the  head  of  Boule- 
vard street  of  said  city  *  *  *  to  the  distance  of  five  miles 
nortlierly  upon  said  river  from  said  dam ;  *  *  *  " 

It  also  provides  that  the  keeping  or  establishment  of  any 
places  by  its  terms  prohibited,  is  a  nuisance,  and  any  person 
violating  the  section  shall,  on  conviction,  be  fined. 

By  the  general  laws  of  the  state,  municipal  authorities  are 
empowered  to  protect  the  water  of  the  stream  from  which 
their  water  supply  is  derived  from  pollution,  and  for  that 
purpose  jurisdiction  is  conferred  for  the  distance  of  five  miles 
above  the  point  from  which  such  supply  is  taken,  and  author- 
ity conferred  to  enact  all  ordinances  and  regulations  necee- 
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saiy  to  carry  that  power  into  effect  Subdivision  68,  sec.  4403, 
MUls'  Ann.  Stats. 

The  evidence  establishes  that  the  city  takes  its  water  sup- 
ply from  the  Animas  river;  that  defendant  in  error  main- 
tained a  slaughterhouse  and  pigsty  upon  its  banks  within 
five  miles  above  the  point  where  such  supply  is  diverted; 
that  the  slaughterhouse  ia  located  from  75  to  150  yards  from 
the  margin  of  the  stream,  varying  somewhat  according  to  the 
stage  of  water ;  that  drainage  from  such  place  would  flow 
into  a  slough  which,  in  low  water,  appears  to  be  separated 
from  the  main  river  by  a  bar,  through  which  the  water  would 
find  its  way  into  the  stream ;  that  the  pigsty  extends  down 
to  the  margin  of  the  river;  that  defendant  in  error  kept  swine 
there  which  had  access  to  the  waters  of  the  stream,  and  that 
drainage  from  this  sty  would  pass  directly  into  the  river.  It 
appears  that  the  slaughterhouse  was  cleanly,  for  a  place  of 
that  character. 

Other  sections  of  this  ordinance  provide  that  any  person, 
within  the  distance  of  five  miles  above  the  point  where  the 
water  supply  of  the  city  is  diveited,  who  shall  allow  any  of- 
fensive or  unwholesome  substance  to  remain  upon  his  prem- 
ises in  such  position  that  such  substance,  or  the  drainage 
therefrom,  might  be  carried  by  natural  causes  into  the  river, 
or  who  shall  permit  to  flow  from  any  establishment  any  foul 
or  contaminating  fluid  into  such  stream,  shall  be  deemed 
guilty  of  a  nuisance,  and  on-  conviction,  be  fined.  It  also 
appears  that  Animas  city  is  located  between  the  city  of  Du- 
rango  and  the  point  where  defendant  in  error  maintained  his 
slaughterhouse  and  pigsty,  and  obtains  part  of  its  water  sup- 
ply from  the  Animas  river.  There  is  no  evidence  that  the 
latter  town  has  enacted  any  ordinances  to  protect  its  water 
supply  from  pollution.  From  a  judgment  discharging  the 
defendant,  the  city  brings  the  case  here  for  review,  on  error. 

Mr.  T.  J.  Jagksok,  for  plaintiff  in  error. 

Mr.  O.  S.  Oalbbatth,  for  defendant  in  error. 
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Mb.  Jxjstigb  Gabbebt  delivered  the  opinion  of  the  court. 

On  behalf  of  the  defendant  in  error,  his  counsel  urges  that 
the  section  of  the  ordinance  under  consideration  is  illegal, 
for  the  reason  that  the  municipal  authorities  had  no  power  to 
declare  a  pigsty  or  slaughterhouse  a  nuisance  per  «e,  except 
they  be  maintained  within  the  limits  of  the  city  or  within 
one  mile  beyond.  In  support  of  this  proposition,  we  are  re- 
ferred to  subdivisions  51  and  53  of  section  4403,  iupra^  which 
in  terms  provide  that  the  city  council  has  authority  to  direct 
the  location,  and  regulate  the  management  of  slaughterhouses 
and  other  designated  places,  and  also  to  prohibit  any  offen- 
sive or  unwholesome  business  within  the  limits  of  the  munic- 
ipality, or  within  one  mile  of  its  boundaries.  This  is  not 
the  material  or  decisive  question  under  the  undisputed  facts, 
and  it  is  unnecessary  to  determine  it  in  this  case.'  The  legis- 
lature has  clothed  the  municipal  authorities  with  power  to 
protect  the  stream  from  which  the  inhabitants  of  the  city 
derive  their  supply  of  water  from  pollution,  within  prescribed 
limits.  In  pursuance  of  this  power,  an  ordinance  has  been 
passed  for  that  purpose.  It  must  be  reasonably  construed, 
and  given  that  interpretation,  if  possible,  which  will  effect 
the  object  of  its  passage  (1  Dillon's  Municipal  Corporations 
[4th  ed.],  420),  and  in  construing  it,  we  must  consider  its 
provisions  as  a  whole.  The  manifest  purpose  of  the  ordi- 
nance, as  indicated  by  its  title,,  is  to  protect  the  stream  from 
pollution,  from  which  the  water  supplied  to  the  city  for  the 
use  of  the  inhabitants  is  drawn.  In  sections  other  than  the 
one  under  which  defendant  in  error  was  prosecuted,  it  pro- 
vides for  the  punishment  of  persons  who  shall  permit  any 
fluid  which  would  render  the  waters  of  the  stream  impure,  to 
flow  into  it  from  premises  occupied  by  them,  or  who  shall 
permit  any  substance  to  remain  upon  their  premises  within 
such  distance  of  the  stream  that  such  substance,  or  the 
drainage  therefrom,  might  fall,  or  be  carried  into  the  river. 
The  section  in  question  inhibits  the  construction  or  keeping 
of  any  pigsty  or  any  place  upon  the  bank  of  the  river,  the 
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drainage  from  which  is  capable  of  rendering  the  water  of  the 
stream  impure  or  unwholesome.  It  was  not  the  mere  keep- 
ing of  these  places  within  prescribed  limits  which  was  the 
particular  thing  prohibited,  but  the  drainage  therefrom,  which 
flowed  or  might  flow  into  the  river,  was  the  danger  which  the 
ordinance  sought  to  obviate.  The  evidence  established  that 
the  pigsty  and  slaughterhouse  maintained  by  defendant  in 
error  are  within  five  miles  above  the  point  where  the  water 
supply  of  the  city  is  diverted,  and  are  so  situated  with  respect 
to  the  stream  from  which  this  supply  is  drawn,  that  the  drain- 
age therefrom  not  only  might,  but  actually  did,  flow  into  the 
stream.  This,  at  least,  is  true  with  respect  to  the  pigsty ; 
and  so  witli  the  drainage  from  the  slaughterhouse  or  the  sur- 
rounding premises,  although  it  might  first  filter  through  the 
sands  of  the  bar  at  the  mouth  of  the  slough.  It  also  appears 
that  the  hogs  confined  in  the  yard  had  access  to  the  waters 
of  the  river.  The  fact  that  these  places  may  have  been  well 
kept  is  no  defense,  for  it  needs  no  evidence  to  demonstrate, 
that  if  water  flowing  over  the  surface  of  an  enclosure  in 
which  swine  are  kept,  or  from  a  slaughterhouse  or  over  the 
ground  in  its  near  vicinity,  whether  from  natural  causes  or 
otherwise,  reaches  the  stream  from  which  the  city  draws  its 
water  supply,  it  will  be  rendered  impure  and  unwholesome. 
Common  knowledge  teaches  this  would  be  the  result,  with- 
out proof.  NoHh  Chicago  City  R.  Co.  v.  Town  of  Lake  View^ 
105  111.  207.  These  were  the  material  facts,  regaixiing  which 
there  is  no  conflict  in  the  evidence,  and  it  was  error  for  the 
trial  court  to  find  the  defendant  not  guilty.  In  disposing  of 
this  case  upon  the  ground  we  do,  we  do  not  wish  to  be  under- 
stood as  deciding  that  the  slaughterhouse  and  pigsty  of  de- 
fendant in  error,  by  reason  of  their  close  proximity  to  the 
river,  might  not  be  declared  nuisances  per  ««,  without  extrin- 
sic proof  that  they  actually  polluted  the  waters  of  the  stream. 
North  Chicago  City  R.  Co.  v.   Town  of  Lake  VieWj  supra. 

It  is  also  claimed  by  defendant  in  error,  that  because  the 
town  of  Animas  city  takes  its  supply  of  water  from  the  An- 
imas river  at  a  point  which  would  give  the  latter  jurisdiction 
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to  also  punish  defendant  for  the  same  offense  for  which  he 
is  being  proceeded  against  in  this  case,  that  the  city  of  Du- 
rango  cannot  exercise  jurisdiction  for  this  purpose.  In  sup- 
port of  this  claim,  the  doctrine  is  invoked,  that  there  cannot 
be,  at  the  same  time,  within  the  same  territory,  two  distinct 
municipal  corporations  exercising  the  same  powers,  jurisdic- 
tions' and  privileges.  This  proposition  has  no  application  to 
the  case  at  bar;  there  is  no  evidence  that  Animas  cily  has 
passed  an  ordinance  which  would  render  defendant  in  error 
liable  for  the  pollution  of  the  stream,  by  drainage  from  his 
slaughterhouse  and  pigsty ;  and  even  if  it  had,  that  would  be 
no  defense  to  this  action,  for  in  such  case  his  act  in  pollut- 
ing the  waters  of  the  river  would  constitute  two  different 
offenses  against  two  distinct  sovereignties.  Mclnemey  v.  City 
of  Denver,  17  Colo.  802 ;  Hughes  v.  People^  8  Colo.  686 ;  Peo- 
ple V.  Reims,  20  Colo.  489. 

Any  other  conclusion  would  result  in  the  anomaly,  that  if 
two  municipalities  were  so  situated  with  respect  to  each  other, 
secured  their  water  supply  from  the  same  source,  and  at  such 
relative  points  that  the  jurisdiction  of  each  for  the  purpose 
of  preventing  pollutions  was  coextensive,  the  common  supply 
could  be  polluted  with  impunity  within  such  territory.  The 
judgment  of  the  county  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings,  in  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded^ 

ON  PETITION  FOB  BBEOEABING. 

Peb  Citbiam.  In  petition  for  rehearing  filed  by  defendant 
in  error,  our  attention  is  called  to  the  fact  that  no  exception 
was  properly  taken  or  preserved  to  the  judgment  in  this  case, 
and  for  that  reason  we  are  precluded,  under  repeated  deci- 
sions, from  reviewing  the  evidence  for  the  purpose  of  deter- 
mining its  sufficiency  to  support  the  judgment  of  the  trial 
court,  and  as  the  judgment  below  was  reversed  for  the  reason 
that  the  facts  established  by  the  testimony  clearly  showed 
that  it  was  erroneous,  a  rehearing  should  be  granted. 
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Counsel  concede  that  in  their  brief  our  attention  was  not 
called  to  the  point  now  insisted  upon,  but  state  that  it  was 
suggested  in  the  oral  argument.  The  party  asking  for  a  re- 
hearing will  not  be  permitted  to  set  up  new  and  different 
grounds  in  support  of  his  petition  from  those  urged  by  him 
in  the  original  hearing.  Orman  et  al.  v.  Ryan  Bro%.^  25  Colo. 
883.  We  are  not  prepared  to  say  that  counsel  for  defendant 
in  error,  in  his  oral  argument,  did  not  refer  to  the  absence  of 
an  exception  to  the  judgment  of  the  trial  court,  although  we 
do  not  recall  it ;  but  where  entirely  new  questions  are  raised 
on  such  argument,  from  those  contained  in  the  printed  brie& 
filed,  counsel  urging  them,  if  they  do  not  wish  to  take  the 
chances  that  they  be  overlooked  by  the  court,  must  supple- 
ment such  argument  by  either  printed  or  typewritten  brief, 
calling  our  attention  to  such  points  as  they  desire  to  have 
considered  not  contained  in  their  original  brie&,  for  it  is  man- 
ifestly impossible  for  us  to  remember  points  made  in  a  case 
which  are  not  thus  presented.  No  such  briefs  were  filed  in 
this  case  by  either  counsel.  For  these  reasons,  it  is  too  late 
now  to  urge  that  no  exception  was  taken  to  the  judgment  of 
the  lower  court. 

We  think  that  the  other  questions  raised  by  the  petition 
for  rehearing  have  been  disposed  of  correctly  in  the  main 
opinion  in  the  case. 

PetitUmfor  rehearing  denied. 


[Ko.  4057.] 
Short  bt  al.  v.  The  People. 

1.  InOBM AT10H8  AFD  INDIOTMSNTS — CONSOLIDATION— PBAOnOS. 

It  WM  not  error  to  consolidate  two  inf  ormationB  upon  the  statement  of 
the  district  attorney  that  the  several  counts  in  the  two  informations 
referred  to  the  same  transaction,  and  where  the  evidence  showed 
that  such  was  the  case,  although  it  did  not  appear  upon  the  face  of 
tfa0  inlormations  that  they  referred  to  the  same  tnuiBacUon. 
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2.  PBAcncB  11?  Criminal  Cases — Evidence — Order  of  Proof. 

The  order  in  which  testimony  shall  be  admitted  rests  largely  in  the  dis- 
cretion of  the  trial  court,  but  as  a  general  rule  evidence  tending  to 
establish  the  corpus  delicti  should  be  first  in  the  order  of  proof  be- 
fore extrajudicial  confessions  are  received. 

3.  Same— Uncorrobobated  Confessions  Insuffioient. 

Extra  judicial  confessions,  uncorroborated  by  other  evidence  tending 
to  establish  the  corpus  delicti  and  the  connection  of  defendant  with 
it,  is  insufficient  to  sustain  a  conviction. 

4.  Criminal  Law— Burolaby— Conspiracy. 

Burglary  and  conspiracy  to  commit  burglary,  are  distinct  and  separate 
offenses,  and  one  may  be  made  out  without  reference  to  the  other, 
and  separate  punishment  may  be  inflicted  upon  conviction  of  each 
offense. 

5.  Conspiracy— Evidence. 

The  unlawful  agreement  is  the  gist  of  the  ciime  of  conspiracy,  but  evi- 
dence of  the  consummation  of  the  conspiracy  is  always  admissible  as 
a  circumstance  tending  to  prove,  and  as  throwing  light  upon  it 

6.  Appellate  Practice  —  Bill  op  Exceptions  —  Certificate  of 

Trial  Judge— Evidence. 
Where  the  certificate  of  the  trial  judge  to  a  bill  of  exceptions  certified 
that  the  foregoing  was  all  the  evidence  introduced  in  the  trial  re- 
lating in  any  manner  to  the  admissibility  of  the  confessions  testified 
to  by  witnesses,  it  will  be  construed  as  cei-tifying  only  that  the  bill 
contains  all  the  evidence  that  relates  to  the  question  as  to  whether 
or  not  the  confessions  were  given  under  such  conditions  as  the  rules 
of  evidence  require  to  make  them  admissible,  and  not  that  it  con- 
tains all  the  evidence  corroborative  of  such  confessions. 

7.  Appellate  Practice-Presumptions— Confessions— Corrobo- 

ration. 
It  is  a  presumption  that  the  action  of  the  trial  court  was  right  unless 
the  record  affirmatively  shows  to  the  contrary,  and  upon  review  of 
a  conviction  for  crime  where  the  bill  of  exceptions  does  not  contain 
all  the  evidence,  it  will  be  presumed  that  there  was  evidence  cor- 
roborative of  and  independent  of  the  extrajudicial  confession  of 
defendant,  else  the  trial  court  would  not  have  submitted  it  to  the 
jury. 

8.  Evidence— Confession — Admissibility — Coconspirator. 

A  request  on  behalf  of  one  coconspirator  to  instruct  the  jury  to  disre- 
gard the  whole  of  admissions,  declarations  and  confessions  of  another 
conspirator  as  against  the  first,  was  properly  refused  where  part  of 
the  admissions  were  made  in  the  presence  of  the  defendant  making 
the  request. 

9.  Same. 

The  admission  in  evidence  on  the  trial  of  two  coconspirators  of  the  con- 
fession of  one  is  not  reversible  error  where  the  confession  after  it 
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was  made  was  repeated  in  substance  in  the  presence  of  the  other, 
and  its  tmth  virtually  admitted. 

10.  ApPSLULTE  PrACTIOB— ObJEOTIONB  to  iKSTBUCmONS — EVIDENOS. 

On  review  objections  to  instructions  cannot  be  considered  where  the 
record  does  not  contain  all  the  evidence. 

11.  iNSTBucnoNS — Habmless  Ebbob. 

An  instruction  that  a  conspiracy  is  an  agreement  between  two  or  more 
parties  to  do  a  lawful  act  in  an  unlawful  manner  is  under  our  stat- 
ute erroneous  in  the  abstract,  but  where  the  object  of  the  conspiracy 
as  charged  was  to  commit  burglary,  the  error  was  harmless. 

12.  PBAcnoB  IN  Gbiminaii  Cases — Ikfobmations— Pbesumption— 

Sep  ABATE  Offenses. 
Where  an  information  contains  two  counts,  unless  it  appears  upon  its 
face  that  it  charges  two  separate  offenses  it  will  be  presumed  that 
it  charges  but  one  offense  in  two  different  ways. 

13.  PBAoncB  IN  Cbiminal  Cases— Infobmation— Sep  abate  Counts 
— Vbbdict. 

Where  an  information  charges  a  single  offense  in  separate  counts,  the 
jury  may  return  the  general  verdict  of  guilty  and  the  court  pass 
sentence  for  a  conviction  of  one  offense. 

14.  APPELIiATE  Pbactice — Pbesumptions. 

Presumptions  of  the  correctness  of  the  rulings  of  the  trial  court  and  of 
the  regularity  of  the  proceedings  are  indulged  by  a  court  of  review, 
and  the  burden  of  showing  prejudicial  error  rests  upon  him  who 
asserts  it,  and  it  must  be  made  to  appear  by  the  record  of  the  case 
as  presented  in  the  appellate  court  before  a  reversal  is  had. 

BrroT  to  the  Distriet  Court  of  Arapahoe  Ootmty. 

The  defendants  were  found  guilty  of  conspiracy  to  com- 
mit burglary  and  were  sentenced  to  the  penitentiary.  The 
record  discloses  the  following : 

In  the  district  court  of  Arapahoe  county  two  informations 
were  filed  against  John  Short,  William  Brown  and  William 
Gill,  which  are  designated  respectively  as  informations  No.  1 
and  No.  2.  There  were  two  counts  in  each.  In  the  first  count 
of  No.  1  the  defendants  were  charged  with  conspiring  to  bur- 
glarize without  force  the  dwelling  house  of  John  W.  Nesmith 
with  intent  to  steal  the  personal  goods  of  Hannah  Anderson; 
and  the  second  count  was  the  same  as  the  first,  except  that 
the  intent  was  said  to  be  to  steal  personal  goods  found  in  the 
house,  without  specifying  their  owner.  In  No.  2  the  two 
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counts  were  the  same  as  in  No.  1,  except  that  it  was  alleged 
that  the  burglary  was  to  be  committed  with  force. 

Before  the  trial  the  court  ordered  the  consolidation  of  the 
two  informations  for  trial  in  one  action,  upon  the  statement 
by  the  district  attorney  that  all  the  facts  arose  out  of  the  same 
transaction,  to  which  the  defendants  objected  because  the  in- 
formations contained  two  separate  and  distinct  ofiFenses,  and 
were  not  the  subject  of  joinder. 

To  a  full  understanding  of  the  points  decided,  it  is  neces- 
sary to  summarize  the  evidence  contained  in  the  bill  of  excep- 
tions. After  establishing  the  venue,  the  o^^mership  of  the 
dwelling  house,  and  elements  of  that  character,  Hannah  An- 
derson, a  witness  for  the  prosecution,  in  substance  testified 
that  she  and  William  Gill  wei-e  the  servants  of  Mr.  Nesmith 
and  were  living  in  his  dwelling  house  in  the  city  of  Denver 
on  the  21st  of  June,  1898.  About  three  o'clock  on  a  Thurs- 
day afternoon  the  witness  left  the  house,  and  before  doing 
so  closed  the  door  of  her  room,  leaving  in  it  $90.00  in  money, 
a  check  for  $113,  and  a  gold  watch,  and  saw  them  just  before 
her  departure.  She  returned  about  5  o'clock  in  the  afternoon, 
and  about  10  o'clock  in  the  evening  discovered  that  her  money, 
check  and  watch  were  missing. 

Two  days  before  this  the  witness  had  a  conversation  with 
one  of  the  defendants  (William  Gill),  and  being  then  desir- 
ous of  going  to  the  city  park,  asked  said  defendant  if  he  would 
not  stay  at  home,  because  it  was  a  rule  of  their  employer  not 
to  permit  all  of  the  servants  to  leave  at  the  same  time,  but 
for  at  least  one  of  them  to  be  there ;  and  in  reply  to  this  ques- 
tion the  defendant  said  that  it  was  not  necessary  for  both  of 
them  to  stay  at  home,  because  there  was  nothing  in  the  house 
to  steal,  to  which  the  witness  replied  that  she  had  a  little 
money  in  her  room,  and  was  afraid  to  leave  the  house  alone. 
She  saw  the  defendant  Short  about  the  premises  first  about 
two  weeks  before,  and  the  last  time  the  evening  after,  the 
theft.  On  the  last  occasion  Short  came  into  the  kitchen 
with  his  codefendant  Gill,  and  sat  down  there  while  Gill  wa3 
eating  supper,  and  after  the  meal  was  finished  the  two  went 
out  together. 
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The  prosecution  then  introduced  witnesses  to  testify  to 
extrajudicial  confessions  made  by  the  defendant  Gill  after  the 
object  of  the  conspiracy  had  been  accomplished.  The  defend- 
ants had  separate  counsel,  and  there  were  objections  by  both 
to  this  offer,  because,  after  the  consummation  of  a  conspiracy, 
declarations  of  one  party  to  it  cannot  be  used  against  the 
others,  and  on  the  ground  that  no  evidence,  up  to  that  time, 
had  been  introduced  to  establish  the  carpu%  delicti^  meaning 
the  offense  of  conspiracy;  and  by  Short's  attorney  on  the 
ground  that  declarations  of  Gill  in  the  absence  of  Short  were 
not  admissible  against  the  latter.  The  court  admitted  the 
testimony,  which  in  substance  was  that  defendant  Short  came 
to  him  (GUI)  about  a  week  before  the  house  was  burglarized, 
and  asked  Gill  if  there  was  any  money  in  his  employer's  house, 
to  which  Gill  replied  that  the  servant  girl,  Hannah  Anderson, 
had  about  $300  in  her  room.  Short  then  said  to  Gill  that 
lie  was  a  married  man,  and  did  not  care  to  be  caught  in  trou- 
ble, but  that  he  could  get  a  man  to  commit  a  burglary  if  Gill 
would  arrange  to  let  this  third  person  into  the  house,  whom 
Short  would  bring  there  for  that  purpose. 

On  the  following  day  Short  came  to  Gill  with  William 
Brown,  telling  Gill  that  Brown  was  the  man  whom  he  had 
procured  to  commit  the  burglary.  The  three  then  went  up 
into  the  loft  of  the  bam  situate  on  the  same  premises,  and 
made  the  arrangements  to  commit  the  burglary,  and  it  was 
agreed  between  them  that  Gill  should  arrange  the  front  door 
BO  that  Brown  could  gain  entrance  to  the  house,  and  the 
proceeds  of  the  expedition  were  to  be  divided  equally  between 
them. 

In  pursuance  of  the  conspiracy.  Gill  arranged  with  Brown 
to  enter  the  premises,  told  him  where  Hannah  Anderson 
kept  her  money  and  jewelry,  and  fixed  the  door  so  he  could 
enter  from  the  front  part  of  the  house.  Brown  entered  as 
9JrejigpA^  proceeded  upstairs  to  the  designated  room,  and 
took  therefrom  $90.00  in  money,  a  check  for  $113,  and,  on  a 
second  trip,  a  gold  watch  and  chain.  The  three  men  then 
went  to  the  loft  of  the  bam,  the  money  was  counted  out  on 
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Giirs  knee,  but  Gill,  becoming  frightened,  refused  to  take 
any  of  the  money,  and  Short  and  Brown  left  with  it. 

The  prosecution  introduced  witnesses  who  further  testified 
that  on  the  day  following  the  alleged  confession  of  Gill,  they 
had  a  further  conversation  with  him,  and  that  he  made  a  fur- 
ther, or,  rather,  repeated  to  them  the  same,  confession  in  the 
presence  of  his  codef endant  Short ;  that  after  recalling  to  Gill, 
in  the  presence  of  both  defendants,  the  fact  that  he  had  made 
a  confession  on  the  previous  day,  they  told  him  that  he  could 
make  whatever  statement  he  desired  in  the  presence  of  Short, 
giving  the  latter  an  opportunity  to  defend  himself,  or  admit,  or 
deny,  any  part  of  it. 

Gill  then,  in  the  presence  of  Short,  according  to  the  wit- 
nesses for  the  prosecution,  made  substantially  the  same  state- 
ment as  hereinbefore  recited,  and  while  Gill  was  talking,  Short 
thus  interrupted  him,  when  the  following  occuiTcd :  "  Didn't 
you  tell  me  that  the  gfirl  up  there  had  f300  in  her  trunk?" 
to  which  Gill  replied,  '*  Yes ; "  and  Short  again  said,  "  Didn't 
I  tell  you  that  I  didn't  want  to  be  seen  about  the  premises 
or  I  didn't  want  to  be  caught  in  a  burglary  of  that  kind,  or 
in  a  burglary  ?  That  I  have  a  family  here  and  that  it  was 
liable  to  make  me  trouble  ?  Didn't  I  tell  you  that  I  would 
furnish  a  man  to  commit  the  burglary?"  to  which  Gill  re- 
plied, "  Yes."  And  again  Short  said,  "  And  didn't  I  furnish 
him?  "  to  which  Gill  replied,  ''  Yes,"  and  Short  said,  "  Didn't 
he  commit  the  burglary?  "  and  Gill  said,  '*  Yes,"  and  Short  said 
in  conclusion,  "  That  is  all  I  had  to  do  with  it." 

The  jury  found  defendant  John  Short  guilty  under  infor- 
mation No.  1,  which  verdict  was  afterwards  set  aside,  and 
under  information  No.  2  both  of  the  defendants  were  found 
guilty.  Such  additional  facts  as  are  necessary  will  be  found 
in  their  appropriate  place  in  the  opinion. 

Mr.  John  A.  Rush,  for  plaintiffs  in  error. 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Calvin  E. 
Reed  and  Mr.  Dan  B.  Carey,  assistant  attorney  generals, 
for  the  people. 
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Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  assignments  of  error  are  argued  under  four  heads: 
First,  error  in  consolidation  of  the  cases  for  trial ;  second, 
error  in  admitting  evidence  ;  third,  error  in  the  giving  and 
refusing  of  instructions;  fourth,  error  in  the  form  of  ver- 
dicts as  rendered. 

1.  Section  1452,  Mills'  Ann.  Stats.  (Gen.  Stats.  1883,  sec. 
945)  permits  the  joinder  in  one  indictment  or  information  of 
several  charges  against  any  persons  for  the  same  act  or  trans- 
action, which  may  he  properly  joined,  instead  of  in  separate 
indictments  or  informations,  and  when  two  or  more  indict- 
ments or  informations  have  been  found,  the  court  may  order 
them  consolidated  for  trial.  This  statute  has  been  under  con- 
sideration by  this  court  in  Chemut  v.  The  People,  21  Colo. 
612 ;  Packer  v.  The  People,  26  Colo.  306 ;  and  by  the  court 
of  appeals  in  Cummins  v.  The  People,  4  Colo.  App.  71 ;  and 
White  V.  The  People,  8  Colo.  App.  289.  The  statement  was 
made  by  the  district  attorney  when  the  consolidation  was  or- 
dered tiiat  the  several  counts  in  the  two  informations  referred 
to  the  same  transaction,  and  though  that  fact  did  not  appear 
upon  their  face,  it  sufficiently  appears  from  what  testimony 
there  is  in  this  recoitl  that  such  was  the  case,  and  that  the 
different  counts  were  but  different  methods  of  charging  the 
same  offense.  That  being  so,  under  the  authorities  already 
cited,  the  consolidation  was  proper. 

2.  The  order  in  which  testimony  shall  be  admitted  rests 
largely  in  the  sound  discretion  of  the  trial  court.  Possibly 
cases  may  be  found  wherein  the  declaration  is  made  that 
extrajudicial  confessions  of  a  prisoner  cannot  be  admitted 
until  after  the  corpus  delicti  has  been  established.  We  cannot 
subscribe  to  that  doctrine  thus  broadly  stated,  though  it  is 
doubtless  true,  as  a  general  rule,  that  evidence  tending  to  es- 
tablish the  corpus  delicti  should  be  first  in  the  order  of  proof. 
But  extrajudicial  confessions,  uncorroborated  by  other  evi- 
dence tending  to  establish  the  corpus  delicti  and  the  connec- 
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tion  of  the  defendant  with  it,  are  not  sufficient  to  sustain  a 
conviction.  It  is  upon  the  latter  gpround  that  the  defendants 
mainly  relj.  They  strenuously  argue  that,  aside  from  the 
alleged  confessions,  there  is  no  testimony  whatever  showing, 
or  tending  to  show,  the  existence  of  the  fact  of  a  conspiracy 
(which  is  the  crime  charged). 

The  conspiracy  to  commit  a  burglary,  and  burglary,  are  dis- 
tinct and  separate  offenses,  and  the  one  may  be  made  out 
without  reference  to  the  other,  and  separate  punishment  may 
be  inflicted  upon  conviction  of  each  offense.  Evidence  of  die 
consummation  of  the  conspiracy,  however,  is  always  proper  in 
a  trial  for  the  conspiracy,  not  necessarily  for  the  purpose  of 
establishing  the  conspiracy,  but  as  a  circumstance  tending  to 
prove,  and  as  throwing  light  upon  it.  The  unlawful  agre^ 
ment  is  the  g^t  of  the  crime  of  conspiracy;  and,  in  the 
nature  of  things,  direct  and  positive  evidence  is  seldom  ao- 
cessible.  It  must  be  largely  circumstantial.  We  cannot  say 
that  in  this  record  there  is  no  corroboration  whatever  of  the 
confessions  of  defendant,  and  no  independent  evidence  of  the 
existence  of  a  conspiracy.  Possibly  the  mere  fact  that  the 
witness  Hannah  Anderson  testified  to  the  presence  of  the  de- 
fendants at  the  house  in  question  at  or  about  the  time  of  the 
commission  of  the  burglary  is  not  strong  corroborative  testi- 
mony, nor  that  any  one  fact  or  circumstance  testified  to  by 
her  tends  strongly  to  prove  the  conspiracy ;  but  her  entire 
testimony  about  the  two  defendants  Short  and  Gill,  and  the 
perpetration  of  the  burglary  at  least  tends  to  show,  and  is  of 
some  weight  in  establishing,  the  conspiracy  to  commit  that 
crime,  concerning  the  existence  of  which  the  confession  of 
each  defendant  relates. 

There  is  another  reason  why  plaintiffs  in  error  cannot  be 
heard  upon  this  assignment.  All  the  evidence  has  not  been 
brought  up.     The  certificate  of  the  trial  judge  is  as  follows : 

"  This  is  to  certify  that  the  foregoing  is  all  the  evidence 
introduced  in  the  trial  of  these  cases  relating  in  any  manner 
to  the  admissibility  of  the  confessions  testified  to  by  the  wit- 
nesses for  the  people ;  that  the  defense  was  an  absolute  denial 
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of  the  commission  of  the  crime  charged  and  a  denial  of  ever 
having  made  said  confessions." 

The  construction  put  upon  this  certificate  by  counsel  for 
plaintiffs  in  error  is  that  this  record  contains  all  the  evidence 
that  in  any  way  tends  to  corroborate  the  confessions,  and  all 
that  in  any  manner  bears  upon  the  existence  of  the  conspiracy. 
Such,  however,  is  not  our  interpretation.  The  language  is 
plain  and  unambiguous,  and  in  terms  recites  that  all  of  the 
evidence  is  in  the  bill  which  relates  in  any  manner  to  the  ad* 
missibility  of  the  confessions,  that  is,  as  to  whether  or  not  they 
were  made  voluntarily,  and  with  or  without  duress,  or  under 
such  conditions  as  the  rules  of  evidence  require  when  an  of- 
fer of  proof  of  a  defendant's  confession  is  made.  This  does 
not  mean  that  there  was  not  evidence,  aside  from  the  admitted 
confessions,  in  that  portion  not  brought  up,  which  is  corrob- 
orative in  character  and  tends  to  establish  the  existence  of  a 
conspiracy.  If  there  was  no  evidence  of  the  latter  kind,  it 
would  have  been  easy  for  the  judge  to  say  so,  and  we  cannot 
presume  that  he  intended  to  certify  that  there  was  no  other 
and  corroborative  evidence,  in  view  of  the  fact  that  he  sub- 
mitted the  case  to  the  jury  on  the  assumption  that  there  was 
independent  proof  of  the  corpus  delicti. 

It  is  a  presumption  that  the  action  of  the  trial  court  was 
right  unless  the  record  affirmatively  shows  to  the  contrary; 
and  as  it  was  the  duty  of  the  trial  court  to  withdraw  the  case 
from  the  jury  and  direct  a  verdict  for  the  defendants  unless 
there  was  some  independent  evidence  tending  to  establish 
the  conspiracy  in  confirmation  of  the  confessions,  we  must 
presume  that  evidence  of  this  kind  was  before  the  court  un- 
less the  record  shows  there  was  not ;  and  if,  as  plaintiffs  in 
error  claim,  the  record  as  certified  up  does  not  show  it,  the 
presumption  is  that  the  evidence  brought  out  upon  the  ex- 
amination of  the  defendants,  none  of  which  has  been  included 
in  the  bill,  contained  it. 

The  additional  point  is  made  that  the  confession  of  Gill, 
not  made  in  the  presence  of  his  codefendant  Short,  was  ad- 
missible only  as  against  Gill,  and  not  against  Short,  and  tiie 
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jury  should  have  been  so  instructed.  When  this  testimony 
was  offered  and  the  objection  made,  the  court,  in  the  pres- 
ence of  the  jury,  remarked  that,  unless  Short  in  some  way 
was  connected  with  it,  the  jury  would  be  instructed  to  dis- 
regard the  testimony,  so  far  as  it  pertained  to  him.  Before 
argument  counsel  for  defendant  Short  did  ask  the  court  to 
instruct  the  jury  to  disregard  the  admissions,  declarations 
and  confessions  of  Gill  as  against  defendant  Short.  But 
this  was  manifestly  an  improper  request,  for  certainly  some 
of  Gill's  declarations  were  made  in  Short's  presence,  and  the 
court,  for  that  reason  alone,  might  refuse  the  request. 

Furthermore,  the  record  is  that,  on  the  day  following  this 
confession  made  in  Short's  absence.  Gill  repeated  the  same 
in  substance  in  Short's  presence,  and  the  latter  did  not 
deny  a  word  of  it,  but  virtually  admitted  the  truth  of  all 
that  Gill  said,  and  apparently  sought  to  escape  the  conse- 
quences of  the  admission  by  protesting  (which  seems  to  be 
true)  that  he  himself,  though  joining  in  the  conspiracy,  did 
not  in  person  enter  the  house  and  take  the  money,  but  pro- 
cured a  third  person — William  Brown — ^to  do  so.  In  this 
view,  therefore,  we  think  there  was  no  prejudicial  error  in 
refusing  the  request. 

8.  We  cannot  consider  the  objections  to  the  instructions 
for  all  the  evidence  in  the  case  is  not  before  us,  and  we  can- 
not, for  that  reason,  enter  upon  a  fruitless  investigation  of 
propositions  of  law  whose  pertinency  and  accuracy  can  be 
determined  only  in  the  light  of  all  the  evidence  bearing 
upon  them. 

It  is  insisted,  however,  that  one  of  the  instructions,  wherein 
the  court  said  that  a  conspiracy  is  an  agreement  between  two 
or  more  persons  to  do  a  lawful  act  in  an  unlawful  manner  is 
wrong  under  any  supposable  state  of  evidence.  In  Connor 
V.  The  People,  18  Colo.  378,  Mller  v.  The  People,  22  Colo. 
630,  and  LipBchitz  v.  The  People,  25  Colo.  261,  it  has  been 
held  that  the  object  of  the  conspiracy  must  itself  be  an  un- 
lawful act  if  committed,  and  the  doing  of  a  lawful  act  in  an 
unlawful  way  is  not  within  the  purview  of  our  conspiracy 
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statute.  As  an  abstract  proposition,  therefore,  the  instruc- 
tion of  the  court  in  this  case  to  the  contrary  is  wrong.  But 
in  view  of  the  fact  that  the  object  of  the  conspiracy  charged 
in  each  count  of  these  two  informations  was  burglary,  which 
in  itself  is  a  crime  under  our  statute,  no  possible  hann  could 
result  to  the  defendants  from  the  erroneous  instruction  com- 
plained of.  It  was  a  clear  case  of  harmless  error,  though  the 
instruction  should  not  have  been  given. 

4.  With  the  verdict  in  information  No.  1  we  have  noth- 
ing to  do,  for  the  trial  court  set  it  aside.  The  language  of 
the  verdict  under  the  other  information  is :  "  We,  the  jury, 
find  the  defendants  John  Short  and  William  Gill  guilty  of 

conspiracy  to  commit  burglary  as  charged  in  the count 

of  the  information."  The  objection  is  that  it  is  uncertain, 
obscure,  ambiguous,  and  that  it  is  impossible  to  tell  there- 
from of  which  offense  the  defendants  were  convicted,  and 
therefore  the  court  could  not  intelligently  determine  what 
penalty  to  inflict. 

The  language  \b  that  the  defendants  were  guilty  of  a  con- 
spiracy to  commit  burglary,  and  that  crime  is  charged  in  two 
separate  counts,  the  only  difference  being  that  the  first  chains 
the  intent  with  which  the  burglary  was  to  be  committed 
was  to  steal  the  personal  property  of  a  designated  person, 
while  in  the  other  it  was  to  steal  personal  goods  without 
reference  to  the  owner.  There  is  nothing  on  the  face  of  the 
information  to  enable  us  to  determine  whether  the  two  counts 
charged  one  offense  in  two  different  ways,  or  two  separate 
offenses,  and  the  only  way  definitely  to  determine  this  is  to 
resort  to  the  bill  of  exceptions.  And  unless  it  appears,  either 
from  the  face  of  the  information,  or  from  the  bill,  that  two 
separate  offenses  are  charged  in  the  same  information,  the 
presumption  is  that  but  one  offense  is  charged.  1  Bishop, 
Crim.  Pro.  §  1325-1334 ;  21  Am.  &  Eng.  Encj'.  of  Law,  1078. 
And  where  the  information  is  for  one  offense  only,  charged 
in  separate  counts,  the  jury  may  return  the  general  verdict, 
guilty  or  not  guilty ;  and  the  court  may,  as  was  done  in  this 
case,  pass  sentence  for  a  conviction  of  one  offense. 
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From  the  record  before  us,  as  already  suggested,  it  would 
seem  that  only  one  offense  was  intended  to  be  charged,  and 
that  the  defendants  were  tried  for  only  one  offense,  and  the 
judge's  charge  makes  it  quite  obvious  that  only  one  offense 
was  submitted  to  the  jury,  and  defendants  were  sentenced 
as  for  a  conviction  of  one  crime.  If  the  contrary  is  true,  and 
the  evidence  not  certified  up  would  require  us  to  reach  a 
different  conclusion,  it  was  the  duty  of  the  plaintiffs  in  error 
to  furnish  us  with  the  same. 

Upon  the  whole  case  it  is  proper  to  say  that  the  guilt  of 
these  defendants  seems  clear,  and  while  this  furnishes  no 
reason  for  disregarding  those  sound  and  stable  principles  of 
the  criminal  law  which  should  be  applied  to  every  case,  still 
we  should  not  be  astute  to  find  reasons  for  reversal  where 
guilt  so  manifestly  appears  and  where  a  fair  trial  is  had.  It 
may  be  true  that  there  is  no  direct  testimony  to  the  existence 
of  a  conspiracy,  and  that  the  corroborating  proof,  which  con- 
sists altogether  of  circumstances,  may  not  be  so  clear  and 
convincing  as  is  desirable ;  but,  though  seriously  conflicting, 
it  was  weighty  enough  to  satisfy  the  jury,  and  was  of  the 
character  and  strength  to  satisfy  the  trial  judge,  not  only  at 
the  time  he  permitted  the  testimony  of  the  confessions  to 
remain  before  the  jury,  but  also  upon  the  motion  for  a  new 
trial  after  all  of  the  testimony  had  been  laid  before  him. 

In  criminal  as  in  civil  trials  presumptions  of  the  correct- 
ness of  the  rulings  of  the  trial  court  and  of  the  regularity  of 
the  proceedings  below,  are  indulged  by  a  court  of  review,  and 
the  burden  of  showing  prejudicial  error  rests  upon  him  who 
asserts  it ;  and  it  should  be  made  to  appear  from  the  record 
in  the  case  as  presented  in  the  appellate  tribunal  before  a 
reversal  is  had. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 
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rSo.  8848.] 
Davidbon  btt  al.  v.  Jennings  et  al. 

1.  Pbacjticb— Appbai.  fbom  County  to  District  Coubt— Mxohah- 
iGB'  Lebnb. 

Where  a  personal  judgment  was  rendered  in  the  county  court  against 
the  lessees  of  a  mining  claim  which  was  declared  to  he  a  lien  against 
the  mine,  the  owners  of  the  mine  could  appeal  to  the  district  court 
from  that  part  of  the  judgment  declaring  the  lien  without  appeal- 
ing from  the  entire  judgment  and  without  making  the  defendants, 
•gainst  whom  personal  judgment  was  rendered,  parties  to  the  ap- 
peaL 

2.  CoNSTiTunoNAi.  Law— Meohanios'  Liens— Attobnbt's  Fees. 
That  part  of  the  mechanic's  lien  act  which  provides  for  the  taxing  of  an 

attorney's  fee  for  plaintiff's  attorney  as  costs  in  all  suits  of  fore* 
oloaare  in  which  plaintiff  shall  obtain  a  judgment  and  decree  of 
foreclosure,  is  in  contravention  of  section  6  of  the  bill  uf  rights  and 
is  therefore  unconstitutional  and  void. 

8.  Hkchanios^  Liens-Contbacts— Burden  of  Pboop. 

A  mechanic's  or  miner's  lien  is  the  creature  of  the  statute,  and  atjtaches 
only  by  virtue  of  work  being  done  or  materials  furnished  under  a 
contract,  express  or  implied,  with  the  owner  of  the  property  upon 
which  the  lien  is  claimed,  and  the  burden  of  proving  such  contract 
tests  upon  the  party  asserting  it,  and  he  must  ascertain  for  himself 
that  the  party  with  whom  he  deals  holds  such  relation  to  the  work 
being  done  and  the  property  upon  which  it  is  done,  as  will  entitle 
him  to  claim  a  lien  for  the  work  or  material  furnished. 

4.  MIH1N0  Claims — Meohanics'  Liens— Estoppel. 

The  fact  that  an  owner  of  an  interest  in  a  mining  claim,  which  was  un- 
der lease,  was  employed  by  the  lessees  as  bookkeeper,  and  while  so 
employed  was  cognizant  of  the  work  being  done  for  the  lessees  and 
to  some  extent  took  part  in  its  direction  and  gave  orders  for  mer- 
chandise in  the  name  of  the  company  under  which  it  was  being 
operated,  and  failed  to  notify  the  parties  dealing  with  the  company 
of  his  true  relation  thereto,  the  contract  of  lease  under  which  the 
mine  was  beiag  worked  being  on  record  and  disclosing  that  he  had 
no  interest  therein,  would  not  obligate  him  directly  or  indirectly 
for  the  work  and  materials  furnished  to  the  lessees,  nor  create  a  lien 
upon  his  interest,  nor  would  it  estop  him  from  denying  that  the  la- 
borers and  material  men  had  a  lien  upoa  his  interest  in  the  mine 
for  the  labor  and  material  furnished. 

5.  Empoppei.— Pleading — Pbactioe. 

To  establish  an  estoppel  in  pais,  the  facts  constituting  the  estoppel  must 
be  specially  pleaded. 
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6.  EsTOPPBi/— What  CoNSTirurBS. 

To  entitle  a  party  to  invoke  the  doctrine  of  estoppel,  he  mufit  actually 
have  been  misled  and  induced  to  act  to  his  prejudice  by  another's 
conduct,  he  having  on  his  part  used  due  diligence  to  ascertain  the 
truth. 

Appeal  from  the  District  Court  of  Ghunnison  County. 

This  action  was  originallj  brought  in  the  county  court  of 
Gunnison  county  by  the  appellees  against  the  appellants  and 
S.  B.  Outcalt,  J.  T.  Clayton  and  R.  D.  Smith,  to  recover  against 
Outcalt,  Clayton  and  Smith  for  goods,  waives  and  merchan- 
dise furnished,  and  labor  performed  in  working  the  Vulcan 
mine,  situate  in  Gunnison  county,  Colorado,  and  to  establish 
and  enforce  a  lien  therefor  against  said  mine.  Judgments 
for  the  several  amounts  claimed  were  recovered  in  the  county 
court  against  Smith,  Outcalt  and  Clayton,  and  they  were  de- 
clared to  be  liens  against  an  undivided  one-quarter  interest 
in  the  mine.  Davidson  and  Himebaugh,  who  held  the  title 
to  this  interest,  appealed  from  that  portion  of  the  judgment 
which  subjected  said  interest  to  the  liens  of  plaintiff  to  the 
district  court  of  Gunnison  county.  Motion  to  dismiss  the 
appeal  was  denied,  and  a  trial  de  novo  had.  The  material 
facts  disclosed  by  the  evidence  introduced  are  in  brief  as  fol- 
lows: 

On  Mait5h  18, 1895,  tlie  then  owners  of  the  Vulcan  mine 
leased  the  same,  with  an  option  to  purchase,  to  one  Frank 
Winters,  until  December  1,  1895,  which  lease  was  recorded 
in  the  office  of  the  clerk  and  recorder  of  Gunnison  county. 
On  April  11, 1895,  the  lease  was  extended  until  April  1, 1896. 
On  this  date  Winters  assigned  the  same  to  one  Spinney,  and 
later  Spinney  assigned  a  one-half  interest  therein  to  R.  D. 
Smith.  Subsequently  Outcalt  acquired  the  other  half,  and 
about  the  middle  of  November,  1895,  he  and  Smith  com- 
menced working  the  mine  thereunder,  and  continued  to  work 
until  about  the  first  of  March,  1896.  Smith  and  Outcalt 
carried  on  their  operations  under  the  name  *'  Vulcan  Mining 
Company"  or  "  Vulcan  Mine."    Clayton  was  employed  by 


Digitized  by 


Goo^z 


1900.]  Davidson  v.  Jennings.  189 

them  as  bookkeeper,  in  which  capacity  he  was  acting  during 
the  times  the  goods  were  furnished  and  labor  performed  for 
which  suit  was  brought ;  and  in  this  capacity  he  issued  orders 
upon  which  some  of  the  merchandise  was  furnished,  to  which 
he  signed  the  name  of  the  company,  adding  to  such  signa- 
ture "  By  C."  Also  at  times  during  this  period  Clayton  was 
at  the  mine,  and  in  the  absence  of  Smith  and  Outcalt  gave 
directions  in  regard  to  the  work  and  operations  thereof.  On 
April  6, 1895,  he  acquired  the  fee  simple  title  to  an  undivided 
one-quarter  interest ;  and  during  the  time  the  labor  was  per^ 
formed  and  the  materials  furnished,  said  interest  stood  of 
record  in  his  name.  He  sold  and  conveyed  this  interest  to 
Himebaugh  and  Davidson  on  March  2, 1896. 

The  court  below,  inter  alia^  found  that  during  the  time  the 
labor  was  performed  and  materials  furnished  *'  tlie  record  did 
not  disclose  that  defendants  Smith  and  Outcalt  had  any  in- 
terest in  said  property ;  that  no  agreement  existed  between 
said  defendants  Clayton,  Outcalt  and  Smith  for  the  working 
and  development  of  said  property  for  their  joint  benefit ;  and 
as  a  matter  of  fact,  said  property  was  being  operated  for  the 
benefit  of  Smith  and  Outcalt  alone ;  that  none  of  the  parties 
performing  labor  or  furnishing  materials,  on  whose  account 
it  is  sought  to  enforce  a  lien  in  this  action  against  said  prop- 
erty, had  actual  notice  during  the  period  said  labor  was  being 
performed  and  said  materials  furnished,  for  whose  benefit  or 
on  whose  account  said  mine  was  being  worked  or  operated,'^ 
and  found,  as  a  conclusion  of  law,  that  Clayton,  by  failing  to 
notify  \h%  lien  claimants  or  their  assignors  that  he  was  not 
.interested  in  the  working  and  development  of  the  mine,  under 
the  circumstances,  was  estopped  from  claiming  that  such  per- 
sons have  no  lien  against  his  interest ;  and  that  as  against  his 
interest  a  lien  attached  for  the  work  performed  and  materials 
furnished ;  and,  as  Himebaugh  and  Davidson  purchased  this 
interest  within  the  period  which  the  parties  claiming  liens 
might  file  their  lien  statement,  they  took  such  interest  sub- 
ject to  said  liens,  and  entered  a  decree  establishing  a  lien  on 
the  undivided  one-fourth  interest  in  favor  of  the  lien  claimants 
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in  the  respective  amounts  found  due  them,  together  with  at- 
torney's fees  and  costs.  To  reverse  this  decree,  Davidson  and 
Himebaugh  bring  the  case  here  on  appeal. 

Messrs.  Wolcott  &  Vailb,  Mr.  W.  W.  Field,  Mr.  Thomas 
C.  Bbown  and  Mr.  Ernest  M.  Nourse,  for  appellants. 

Mr.  Sprigo  Shagkleford,  for  appellees. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  courU 

1.  Appellees  assign  cross  error  upon  the  overruling  of  their 
motion  by  the  district  court  to  dismiss  the  appeal  to  that  court 
from  the  county  court.  The  motion  was  based  upon  the 
ground  that  the  appeal  was  taken  by  Davidson  and  Hime- 
baugh alone,  and  from  that  part  of  the  decree  only  that  es- 
tablished the  lien,  the  contention  being  that  an  appeal  from 
the  county  to  the  district  court  can  be  taken  only  by  the 
united  action  and  concurrence  of  all  the  defendants  to  the 
suit  in  the  county  court.  We  do  not  think  that  this  position 
is  tenable.  Sec.  1086,  MiUs'  Ann.  Stats.,  inter  (dia^  pro- 
vides: 

^^  Appeals  may  be  taken  to  the  district  court  of  the  same 
county,  from  all  final  judgments  and  decrees  of  the  countjr 
court,  *  *  *  by  any  person  aggrieved  by  any  such  final  judg- 
ment or  decree ; "  etc. 

It  will  be  seen  that  this  statute  provides  that  an  appeal 
may  be  taken  by  any  person  aggrieved.  Davidson  and  Hime- 
baugh were  affected  by  the  judgment  and  decree  only  in  so 
far  as  it  established  a  lien  against  their  property ;  and  were 
not  concerned  with,  or  directly  affected  by,  that  portion  which 
adjudged  a  personal  liability  against  Smith,  Outcalt  and  Clay- 
ton. If  it  should  be  held  that,  as  a  condition  to  their  right 
to  have  so  much  of  the  controversy  as  affected  their  rights 
tried  de  novo  in  the  district  court,  it  was  essential  that  all 
the  defendants  in  the  county  court  should  join  in  the  appeal^ 
or  that  in  case  of  the  refusal  of  any  to  join,  it  was  incumbent 
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npcm  Davidson  and  Himebaugh  to  appeal  the  entire  case, 
thereby  necessitating  their  giving  an  ^peal  bond  to  answer 
for  the  personal  judgment,  it  is  manifest  that  they  would,  in 
the  one  event,  have  been  deprived  of  their  right  to  an  appeal ; 
and  in  the  other,  they  would  have  reaped  no  benefit  from  the 
submission  of  their  case  to  the  district  court,  even  if  success- 
ful in  defeating  the  lien.  The  appeal  as  taken  in  no  way  dis- 
turbed the  personal  judgment  against  Smith,  Outcalt  and 
Clayton,  which  determined  their  liability ;  nor  was  there  any 
occasion  for  the  district  court,  upon  the  trial  of  the  question 
as  to  whether  or  not  a  lien  existed  against  the  property  of  ap- 
pellants, to  consider  the  personal  liability  of  those  parties. 
The  court  was  therefore  correct  in  so  deciding,  and  refusing 
to  dismiss  the  appeal. 

2.  Counsel  for  appellants  contend  that  the  judgment  and 
decree  is  erroneous  in  that  the  lien  decreed  agalost  the  prop- 
erty of  appellants  includes,  in  addition  to  the  principal  and 
interest  of  the  debt  and  the  usual  costs,  the  allowance  of  at- 
torney's fees  to  the  respective  lien  claimants.  These  allow- 
ances were  made  in  pursuance  of  sec.  18,  chap.  117,  Sess. 
Laws,  1893,  p.  825,  which  reads  as  follows : 

^  In  all  suits  for  the  foreclosure  of  liens  provided  for  in  this 
act  in  which  the  plaintiff  shall  obtain  a  judgment  and  decree 
of  foreclosure  against  the  property  described  in  said  lien,  there 
shall  be  taxed  as  costs  in  addition  to  the  costs  already  pro- 
vided for  in  such  cases,  a  reasonable  sum  as  attorney  fee  to 
be  fixed  by  the  court  at  the  time  of  rendering  such  judgment 
and  decree." 

It  will  be  seen  that  this  section  imposes  a  penalty  upon  the 
defendant  for  exercising,  in  this  class  of  cases,  the  common 
right  of  making  a  defense,  which  is  accorded  to  every  other 
litigant  in  the  courts,  by  subjecting  him  to  the  payment  of 
the  plaintiff's  attorney's  fees  if  he  is  successful,  without  giv-| 
ing  him  (the  def  enduit)  a  reciprocal  right  if  he  is  victorious. 
As  furnishing  support  for  this  character  of  legislation,  we 
are  referred  to  the  following  cases,  wherein  statutes  allowing 
an  attorney's  fee  to  plaintiff  in  actions  against  railroad  com- 
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panies  for  the  killing  of  stock,  have  been  held  to  be  constitu- 
tional. Peoria,  etc..  By,  Co.  v.  Duggan,  109  111.  537 ;  Kan. 
Pac,  By.  Co.  v.  Mower,  16  Kan.  573 ;  Perkins  v.  St.  Louis, 
etc..  By.  Co.,  103  Mo.  52 ;  Burlington,  etc..  By.  Co.  v.  Dey,  82 
la.  312. 

An  examination  of  these  cases  discloses  that  the  statutes 
there  under  consideration  required  the  railroad  company  to 
fence  its  right  of  way,  and  provided  penalties  for  the  nonper- 
formance of  this  statutory  duty ;  among  them,  an  attorney's 
fee ;  but  no  such  reason  underlies  the  legislation  in  question. 
The  attorney's  fee  allowed  by  the  foregoing  provisions  of 
/  our  statute  is  not  in  the  nature  of  a  penalty  for  the  violation 
of  any  statutory  duty,  but  a  punishment  for  the  failure  to  pay 
the  claim  of  the  lienor,  and  cannot  be  sustained  upon  the  prin- 
ciple announced  in  those  cases.  Its  validity,  therefore,  de- 
pends upon  whether  it  violates  any  provision  of  our  constitu- 
tion. Section  6  of  our  bill  of  rights  enacts :  "  That  courts 
of  justice  shall  be  open  to  every  person,  and  a  speedy  remedy 
afforded  for  every  injury  to  person,  property  or  character; 
and  that  right  and  justice  should  be  administered  without 
sale,  denial  or  delay." 

In  Durhee  v.  City  of  JanesviUe,  28  Wis.  464,  an  act  that 
exempted  the  city  of  Janesville  from  the  payment  of  costs  in 
any  action  brought  against  it  to  set  aside  any  assessment  or  tax 
deed,  or  to  prevent  the  collection  of  taxes  in  said  city,  was 
held  to  conflict  with  section  9,  article  1  of  the  constitution  of 
Wisconsin,  which  was  substantially  like  the  foregoing  section 
of  our  bill  of  rights.  Chief  Justice  Dixon,  in  discussing  the 
construction  and  effect  to  be  given  to  that  provision,  said : 

"  It  is  obvious  there  can  be  no  certain  remedy  in  the  laws, 
where  the  legislature  may  prescribe  one  rule  for  one  suitor  or 
class  of  suitors  in  the  courts,  and  another  for  all  others  under 
like  circumstances,  or  may  discriminate  between  parties  to 
the  same  suit,  giving  one  most  unjust  pecuniary  advantage 
over  the  other.  Parties  thus  discriminated  against  would  not 
obtain  justice  freely,  and  without  being  obliged  to  purchase 
it.    To  the  extent  of  such  discrimination  they  would  be  obliged 
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to  buy  justice  and  pay  for  it,  thus  making  it  a  matter  of  pur- 
chase to  those  who  could  afford  to  pay,  contrary  to  the  letter 
and  spirit  of  this  provision.  Certainty  of  remedy  implies 
uniformity  of  remedy  and  equality  of  rights  and  privileges  in 
all  things  respecting  it,  which  can  only  be  obtained  by  general 
laws,  equally  binding  upon  every  member  of  the  community. 
The  language  denotes  that  there  can  be  but  one  remedy  for 
all  similar  cases,  which  must  operate  upon  all  persons  or  par- 
ties alike,  and  be  equally  free  and  favorable  to  all." 

In  Sauth  ^  North  Ala.  Ry.  Co.  v.  MorriSj  66  Ala.  193,  a 
statute  which  imposed  upon  an  unsuccessful  appellant  a  rea- 
sonable attorney  fee,  incurred  by  reason  of  taking  an  appeal 
from  a  decision  rendered  by  a  justice  of  the  peace  in  a  suit 
against  railroad  companies  for  damages  to  livestock,  notwith- 
standing it  gave  the  same  right  to  both  parties,  was  held  to 
be  in  conflict  with  the  14th  amendment  to  the  constitution 
of  the  United  States  and  section  14  of  their  bill  of  rights, 
which  is  identical  with  section  6  of  ours.     It  is  there  said : 

**'  The  clear  legal  effect  of  these  provisions  is  to  place  all 
persons,  natural  and  corporate,  as  near  as  practicable,  upon  a 
basis  of  equality  in  the  enforcement  and  defense  of  their  rights 
in  courts  of  justice  in  this  state,  except  so  far  as  may  be  other-  ' 
wise  provided  in  the  constitution.  This  right,  though  subject 
to  legislative  regulation,  cannot  be  impaired  or  destroyed 
under  the  guise  or  device  of  being  regulated.  Justice  cannot 
be  sold,  or  denied,  by  the  exaction  of  a  pecuniary  considera- 
tion for  its  enjoyment  from  one,  when  it  is  given  freely  and 
open  handed  to  another,  without  money  and  without  price. 
Nor  can  it  be  permitted  that  litigants  shall  be  debarred  from 
the  free  exercise  of  this  constitutional  right,  by  the  imposi- 
tion of  arbitrary,  unjust  and  odious  discriminations,  perpetra- 
ted under  color  of  establishing  peculiar  rules  for  a  particular 
occupation.  Unequal,  partial  and  discriminatory  legislation, 
which  secures  this  right  to  some  favored  class  or  classes,  and 
denies  it  to  others,  who  are  thus  excluded  from  that  equal  pro- 
tection designed  to  be  secured  by  the  general  law  of  tiie  land, 
Vol.  xxvn— 13 
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is  in  dear' and  manifest  opposition  to  the  letter  and  the  spirit 
of  the  foregoing  constitutional  provisions/' 

In  Chicago^  St.  LouiSj  etc.^  Ry,  Co,  v.  Mbss^  60  Miss.  641,  a 
similar  statute  was  adjudged  unconstitutional,  the  court 
.saying : 

**The  right  of  appeal  cannot  be  fettered  and  clogged  with 
reference  to  the  parties  litigant  or  the  attitude  they  occupy 
as  plaintiff  or  defendant.  All  litigants,  whether  plaintiff  or 
defendant,  should  be  regarded  with  equal  favor  by  the  law, 
and  before  the  tribunals  for  administering  it,  and  should  have 
the  same  right  to  appeal  with  others  similarly  situated.  All 
must  have  the  equal  protection  of  the  law,  and  its  instrumen- 
talities. The  saitie  rule  must  exist  for  all  in  the  same  circum- 
stances." 

In  Gulf,  Colo.  ^  Santa  FS  Ry.  Co.  v.  Ellis,  165  U.  S.  160, 
an  act  of  the  legislature  of  Texas,  which  provided  that  any 
person  having  a  valid  bona  fide  claim  for  personal  services,  or 
for  damages,  overcharges  on  freight  or  claims  for  stock  killed 
or  injured  by  the  trains  of  any  railway  company,  that  did  not 
exceed  $50.00,  might  present.the  same  for  payment  by  filing  it 
with  the  station  agent  of  such  corporation  in  any  county 
where  suit  might  be  instituted ;  and  if,  after  the  expiration 
of  thirty  days  after  such  presentation  such  claim  had  not  been 
paid  or  satisfied,  he  might  immediately  institute  suit  thereon 
in  proper  court ;  and  if  he  should  obtain  judgment  for  the 
full  amount  of  his  claim,  he  should  be  entitled  to  recover  the 
amount  of  such  claim  and  all  costs,  and  in  addition  thereto, 
a  reasonable  attorney  fee,  no t  to  exceed  $10.00,  to  be  assessed  or 
awarded  by  the  court  or  jury  trying  the  issue,  was  held  to  be 
unconstitutional.  Mr.  Justice  Brewer,  who  delivered  the 
opinion  of  the  court,  said : 

^^The  act  singles  out  a  certain  class  of  debtors  and  pun- 
ishes them  when  for  like  delinquencies  it  punishes  no  others. 
They  are  not  treated  as  other  debtors,  or  equally  with  other 
debtors.  They  cannot  appeal  to  the  courts  as  other  litigants 
under  like  conditions  and  with  like  protection.  If  litigation 
terminates  adversely  to  them,  they  are  mulcted  in  the  attor- 
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Bey's  fees  of  the  successful  plaintiff ;  if  it  terminates  in  their 
favor,  they  recover  no  attorney's  fees.  It  is  no  sufiBcient 
answer  to  say  that  they  are  punished  only  when  adjudged  to 
be  in  the  wrong.  They  do  not  enter  the  courts  upon  equal 
terms.  They  must  pay  attorney's  fees  if  wrong;  they  do  not 
recover  any  if  right,  while  their  adversaries  recover  if  right, 
and  pay  nothing  if  wrong.  In  the  suits,  therefore,  to  which 
they  are  parties,  they  are  discriminated  against  and  are  not 
treated  as  others.  They  do  not  stand  equal  before  the  law. 
They  do  not  receive  its  equal  protection.  All  this  is  obvi- 
ous from  a  mere  inspection  of  the  statute." 

And  after  a  thorough  and  exhaustive  review  of  all  the 
cases  bearing  upon  the  subject,  he  held  the  act  to  be  uncon- 
stitutional because  it  operated  to  deprive  the  railway  com- 
panies of  property  without  due  process  of  law,  and  denied 
to  them  the  equal  protection  of  the  law  in  that  it  singled 
them  oat  of  all  citizens  and  corporations  and  required  them 
to  pay,  in  certain  cases,  attorney's  fees  to  parties  successfully 
suing  them,  while  it  gives  to  them  no  like  or  corresponding 
benefit.  To  the  same  effect  are  Joliffe  v.  Broum,  14  Wash. 
155,  Coal  Co.  V.  Bosser^  53  Ohio  St.  12,  State  v.  Fire  Creek 
Coal  f  Coke  Co.,  88  W.  Va.  188,  and.  others  that  might  be 
eited. 

In  but  few  of  the  states  are  statutes  allowing  attorney's 
fees  in  this  class  of  cases  to  be  found.  In  California  such 
legislation  has  been  upheld  by  the  supreme  court,  but  in  none 
of  the  cases  has  its  constitutionality  been  presented,  discussed 
or  determined.  In  the  following  cases  its  constitutionality 
was  directly  challenged  and  passed  upon.  In  Grand  Eapids 
Chair  Co.  v.  Runnels^  77  Mich.  104,  a  statute  which  allowed 
•5.00  attorney's  fees  as  part  of  plaintiff's  costs  in  a  log  lien 
gait,  was  held  to  be  illegal  and  unauthorized  for  the  reasons 
stated  in  Wilder  v.  C.  f  W.  M.  Ry.  Co.,  70  Mich.  882 ;  Schut 
V.  C.  ^  W.  M.  Ry.  Co.,  70  Mich.  488 ;  LaffeHyv.  C.  ^  F.  M. 
Biy.  Co.,  71  Mich.  85.  In  Wilder  v.  C.  ^  W.M.Ry.  Co.,  the 
court,  in  discussing  the  question,  says: 

^  This  inequality  and  injustice  cannot  be  sustained  upon 
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any  principle  known  to  the  law.  It  is  repugnant  to  our  f onn 
of  government,  and  out  of  harmony  with  the  genius  of  our 
free  institutions.  The  legislature  cannot  give  to  one  party 
in  litigation  such  privileges  as  will  arm  him  with  special  and 
important  pecuniary  advantages  over  his  antagonist. " 

In  Randolph  v.  Builders  ^  Painters  Supply  Co.^  106  Ala. 
501,  the  provision  allowing  attorney's  fees  was  held  to  be  in 
violation  of  section  14  of  their  bill  of  rights,  which,  as  above 
stated,  is  identical  with  section  6  of  ours,  "  in  that itallows  afee 
to  the  plaintiff's  attorney  for  prosecuting  his  suit  successfully, 
whereas,  a  like  fee  is  not  allowed  the  defendant's  attorney, 
in  case  the  plaintiff  fails  in  his  suit,  and  on  that  account  it  is 
discriminative  and  class  legislation. " 

In  Wartman  v,  Klienschmidty  12  Mont.  816,  the  constitu- 
tionality of  the  act  was  upheld  by  a  divided  court,  the 
majority  opinion  being  delivered  by  Blake,  C.  J.  But  we 
think  the  able  dissenting  opinion  of  DeWitt,  Justice,  is 
better  supported  by  reason  and  authority. 

In  Ivall  V.  WiUiSj  17  Wash.  645,  a  loggers'  lien  act  which 
provided  an  attorney's  fee  for  the  person  claiming  the  lien, 
was  upheld,  the  court  observing  that  such  act  was  clearly 
distinguishable  from  the  statute  under  consideration  in  Joliffe 
V,  Brown^  supra^  which  provided  for  an  attorney's  fee  to  plain- 
tiff in  case  of  recovery  against  the  railway  company  for  kill- 
ing stock,  and  which  was  there  declared  unconstitutional 
because  it  did  not  provide  for  the  payment  of  a  like  fee  by 
plaintiff  in  case  he  should  be  unsuccessful,  for  the  reason 
that  the  attorney's  fee  provided  by  the  latter  was  compensa- 
tion to  plaintiff  for  expenditures  necessarily  made  by  him  in 
the  foreclosure  of  his  lien,  and  allowable  upon  the  same  prin- 
ciple that  costs  are  allowed.  It  is  diflScult  to  see  how  the 
designation  of  such  fee  as  costs  obviates  the  objection  that 
it  confers  upon  the  plaintiff  a  right  that  is  denied  to  defend- 
ant, and  that  it  is  an  "  attempt  to  grant  special  privileges 
and  advantages  to  one  class  of  litigants,  at  the  expense,  and 
to  the  detriment,  of  another." 

Appellee  lays  some  stress  upon  the  fact  that  Mr.  Justice 
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Brewer,  in  Ghdf^  Colo.  ^  Santa  FS  Ry.  Co.  v.  JSllis^  mpra^ 
mentions,  in  the  course  of  his  discussion,  that  statutes  giving 
special  protection  to  laborers  and  mechanics  have  been  up- 
held; but  the  reasons  he  gives  for  distinguishing  the  legisla- 
tion there  under  consideration  from  such  statutes,  apply  with 
equal  force  to  our  act,  to  wit,  that  it  does  not  aim  to  protect 
laborers  and  mechanics  alone ;  but  its  benefits  are  conf en-ed 
upon  every  individual,  whether  rich  or  poor,  who  has  a  claim 
of  the  character  described.  It  extends  the  benefit  to  mate- 
rial men,  contractors  and  others  who  do  not  come  within  the 
reason  that  justifies  such  legislation  for  the  protection  of 
laborers  or  mechanics.  While  it  is  true  that  statutes  extend- 
ing the  right  to  a  lien  to  these  other  classes  have  been  upheld, 
yet  the  principle  upon  which  they  have  been  sustained  affords 
no  support  for  extending  to  them  the  benefits  of  the  provi- 
sion under  consideration.  We  are  unable  to  perceive  any 
reason  why,  in  an  action  to  enforce  their  claims  for  merchan- 
dise or  material  furnished  in  the  erection  of  a  house  or  for 
the  development  of  a  mining  claim,  they  should  be  afforded 
any  other  or  greater  rights  than  are  pven  other  merchants 
who  furnish  provision  or  supplies  to  persons  for  family  con- 
sumption; or  that  their  debtors  should  not  have  the  same 
right  to  contest  the  justice  of  their  claims  upon  the  same 
terms  and  conditions  as  is  afforded  to  other  debtors  by  the 
general  law  of  the  land.  It  is  no  answer  to  say  that  the 
debtor  may  avoid  the  imposition  of  this  additional  cost  by 
paying  his  honest  debts,  because  the  very  purpose  of  the  liti- 
gation he  invokes  is  to  determine  whether  he  owes  the  debt 
or  not ;  and  it  is  immaterial  whether  he  successfully  defeats 
the  larger  part  of  the  claim,  he  may  nevertheless  be  mulcted 
in  a  sum  which  will  deprive  him  of  any  benefit  from  the  de- 
fense which  he  has  legitimately  established.  It  is  also  equally 
immaterial  whether  he  interposes  a  vexatious  defense  or  makes 
an  honest,  though  unsuccessful  one ;  or  allows  judgment  to 
be  taken  against  him  by  default;  he  is  subjected  to  the  same 
penalty. 

We  think  this  character  of  legislation  is  prohibited  by  sec- 
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tion  6  of  our  bill  of  rights,  and  that  both  upon  principle  and 
/  authority  section  18  of  the  lien  law  is  unconstitutional,  and 
that  the  court  below  erred  in  allowing  the  attorney's  fees 
complained  of.  This,  however,  if  the  only  error,  would  not 
necessitate  a  I'eversal  of  the  entire  judgment,  since  the  lien 
and  judgment  are  affected  oidy  to  the  extent  of  the  illegal 
excess. 

8.  The  principal  and  controlling  question  presented  by 
appellants'  assignments  of  error  is  whether,  under  the  plead* 
ings  and  facts  of  this  case,  the  court  below  erred  in  holding 
that  a  lien  attached  against  Clayton's  interest  by  reason  of 
his  connection  with,  and  apparent  interest  in,  the  operations 
of  the  mine.  A  mechanic's  or  miner's  lien  is  the  creature 
of  the  statute,  and  attaches  only  by  virtue  of  work  being 
done  or  materials  furnished  under  a  contract,  express  or 
implied,  with  the  owner  of  the  property  upon  which  the 
lien  is  claimed,  and  the  bui*den  of  proving  such  contract 
rests  upon  the  party  asserting  it;  and  he  must  ascertain 
for  himself  that  the  party  with  whom  he  deals  holds  such 
a  relation  to  the  work  being  done,  and  the  property  upon 
which  the  same  is  done,  as  will  entitle  him  to  claim  a  lien 
for  the  work  or  material  which  he  furnishes.  Rico  R.  ^  M. 
Co.  V.  Musgrave,  14  Colo.  79 ;  Tritch  v.  Norton,  10  Colo.  387 ; 
Henry  v.  Bondj  55  N.  W.  Rep.  648 ;  Brawn  v.  Cowan,  110 
Pa.  St  588. 

In  this  case  there  is  an  entire  absence  of  evidence  tending 
to  show  that  the  mine  was  being  worked  under  any  contract 
or  arrangement  by  virtue  of  which  Clayton  was  in  any  way 
made  liable  for  the  labor  performed  or  merchandise  fur- 
nished, or  that  there  existed  any  contract  which  directly  or 
indirectly  obligated  him  to  pay  for  the  same,  or  that  the  lien 
claimants  or  their  assignors  performed  the  work  or  delivered 
the  merchandise  sued  for,  relying  upon  his  personal  credit 
But,  on  the  other  hand,  it  is  clearly  established  that  the 
property  was  being  operated  by  Smith  and  Outcalt,  under 
a  lease  in  which  Clayton  had  no  interest,  and  the  labor  was 
performed  and  the  merchandise  furnished  exclusively  for 


Digitized  by 


Goo^z 


1900.]  DAViDfiON  V.  Jennikos.  199 

their  use  and  benefit  This  lease  and  its  several  assign* 
ments  were  of  record  in  Gunnison  county  prior  to  and  dur* 
ing  the  time  the  indebtedness  herein  sued  for  accrued,  and 
were  notice  to  all  parties  concerned  that  the  same  had  been 
transferred  and  then  stood  of  record  in  the  name  of  Smith 
and  Spinney,  and  the  lien  claimants  or  their  assignors,  had 
they  taken  the  precaution  to  inquire,  could  have  readily  as- 
certained that  Spinney's  interest  had  passed  to  Outcalt,  and 
that  at  the  time  of  the  transactions  mentioned  in  the  com- 
plaint Smith  and  Outcalt,  in  the  contemplation  of  the  me- 
chanic's lien  statute,  were  the  only  "  owners  "  of  the  property 
whose  interest  therein  could  be  subjected  to  lien  for  their 
claims.  Under  these  circumstances  it  is  clear  that  no  lien 
accrued  against  Clayton's  interest  in  the  mine  in  their  favor 
by  virtue  of  any  contract  relation  that  they  directly  or  indi- 
rectly held  to  him.  This  was  evidently  the  conclusion  reached 
by  the  court  below,  since  it  predicated  the  liability  of  Clay- 
ton and  the  right  to  a  lien  against  his  interest  in  the  prop- 
erty, solely  upon  the  ground  that  he  was  cognizant  of  the 
work  being  done,  and  to  some  extent  took  part  in  its  direc- 
tion ;  and  having  in  some  instances  given  orders  for  mer- 
chandise in  the  name  of  the  company  under  which  it  was 
being  operated,  and  failing  to  notify  the  parties  dealing 
with  the  company  of  his  true  relation  thereto,  he  is  now 
estopped  from  claiming  that  such  persons  have  no  lien 
against  his  interest  We  do  not  think  that,  under  the  cir- 
cumstances of  this  case,  such  conclusion  is  justified.  As 
we  have  seen,  it  was  the  duty  of  these  lien  claimants  to 
ascertain  with  whom  they  were  dealing,  avd  for  whose  use 
and  benefit  they  were  performing  labor  and  furnishing  ma- 
terial. And  certainly  in  the  then  condition  of  the  record, 
Clayton  had  a  right  to  presume  that  they  had  knowledge  of 
the  true  state  of  the  title,  and  of  the  facts  they  could  have 
ascertained  by  such  inquiry  as  was  suggested  by  the  record. 
**  Where  a  party's  rights  in  property  suflScientiy  appear  of 
record^  mere  silence  on  his  part  is  no  violation  of  duty." 
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7  Am.  &  Eng.  Ency.  of  Law  (1st  ed,),  p.  13,  note  "  Silence" 
and  authorities  there  cited. 

But  aside  from  this,  the  question  of  estoppel  was  neither 
raised  by  the  pleadings  nor  supported  by  the  evidence.  That 
the  facts  constituting  an  estoppel  in  pais  must  be  especially 
pleaded  is  well  settled.  De  Votie  v.  McOerr^  15  Colo.  467; 
Qat/nor  and  Standley  v.  Clements^  16  Colo.  209 ;  Fretvitt  v. 
Lambert^  19  Colo.  7. 

The  complaint  avers  that  Smith,  Outcalt  and  Clajrton  made 
and  entered  into  an  agreement  with  the  parties  performing 
labor  upon  the  Vulcan  mine,  and  that  the  goods,  wares  and 
merchandise  were  supplied  to  defendants  to  be  used  for  the 
working,  preservation  and  development  of  said  Vulcan  mine, 
thus  predicating  their  right  to  relief  as  against  Clayton  upon 
direct  agreements  between  him  and  the  persons  for  whose 
labor  and  material  the  liens  are  claimed.  The  answer  of  these 
appellants  denied  these  allegations  and  any  and  all  indebted- 
ness on  the  part  of  Clayton.  The  parties  went  to  trial  upon 
these  issues.  The  testimony  wholly  failing  to  show  a  contract 
of  employment  by  Clayton,  appellees  undertook  to  show  such 
a  participation  in  the  business  as  would  raise  an  implied  con- 
tract on  his  part.  Not  only  was  this  testimony  inadmissible 
under  the  issues  formed  by  the  pleadings,  but  was,  we  think, 
clearly  insufficient  to  raise  any  implied  assumpsit.  It  at  most 
disclosed  acts  on  his  part  within  the  scope  of  his  employment, 
and  wholly  fails  to  show  that  in  any  instance  the  parties  per- 
formed the  labor  or  furnished  the  materials,  relying  upon  his 
liability  as  a  party  in  interest,  or  upon  his  personal  credit,  or 
that  they  were  induced  so  to  do  by  his  acts  or  apparent  con- 
nection with  the  business.  To  entitle  a  party  to  invoke  the 
doctrine  of  estoppel,  he  must  actually  have  been  misled  and 
induced  to  act  to  his  prejudice  by  reason  of  another's  conduct, 
he  having  on  his  part  exercised  due  diligence  to  ascertain  the 
truth.  In  Moore  v.  Bowman^  4tl  N.  H.  494,  the  doctrine  is 
thus  concisely  stated : 

"  To  have  this  effect,  however,  the  defendant  must  actually 
have  been  misled  by  the  plaintiff's  conduct,  and  induced 
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thereby  to  change  his  position.  If  he  is  not  so  misled  *  *  * 
and  with  a  reasonable  use  of  means  within  his  reach  he  might 
have  ascertained  the  fact,  he  could  not  set  up  an  estoppel. 
The  truth  is,  the  party  setting  up  an  estoppelis  himself  bound 
to  the  exercise  of  good  faith  and  due  diligence  to  ascertain 
the  truth."  Douglas  v.  Craig^  13  S.  0.  871 ;  2  Herman  on 
Estoppel,  §  969. 

If  it  can  be  held  that  a  lien  can  be  created  against  the 
interest  of  an  owner  of  property  in  this  state,  in  the  absence 
of  any  contract  on  his  part,  by  reason  of  his  conduct,  it  is 
manifest  that  the  facts  disclosed  by  this  record  are  insufficient 
to  work  such  a  result. 

We  are,  therefore,  of  the  opinion  that  in  the  circumstances 
of  this  case,  no  lien  was  created  against  Clayton's  intei*est  in 
the  mine,  and  the  court  below  eiTed  in  adjudging  a  lien 
against  such  interest.  For  the  foregoing  reasons,  the  decree 
of  the  court  below  is  reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  in  favor  of  appellants. 

Beversed. 

Mb.  Justicb  Gabbbrt  not  participating. 


[No.  8904.] 
Lamsok  bt  al.  v.Vailbs  bt  al. 

1.  Watkb  Rights — Jurisdiction— Lands  Outside  the  State. 

The  oonrtB  of  this  state  have  no  jurisdiction  to  award  priorities  to  the 
use  of  water  to  a  ditch  intended  to  water  lands  outside  the  state, 
although  the  ditch  has  its  headgate  within  the  state. 

2.  Watbb  Rights — Bvidbncb — Finding  of  Referee. 

Where  a  referee  in  a  proceeding  to  adjudicate  priorities  to  use  of  water 
for  irrigation,  who  heard  the  witnesses,  recommended  an  award  of 
twelve  cubic  feet  to  a  ditch  which  the  court  reduced  to  four  cubic 
feet  and  it  does  not  appear  why  the  court  made  the  change  and  the 
evidence  is  too  indefinite  to  enable  the  supreme  court  to  determine 
from  it  the  quantity  of  water  the  ditch  should  have,  the  cause  will 
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be  reversed  and  remanded  with  direotions  to  the  trial  oourt  to  pro- 
ceed upon  the  evidence  before  it  together  with  such  other  evidence 
as  may  be  offered  to  determine  the  quantity  of  water  the  ditch  is 
entitled  to. 

Appeal  from  the  Di&trict  Court  of  La  Plata  County. 

Mr.  S.  W.  Cabpekteb,  Mr.  B.  W.  Ritteb  and  Messn. 
Talbot,  Denison  &  Wadley,  for  appellants. 

Mr.  RiGHABD  MgCloijd  and  Mr.  Reese  MgCloskey,  for 
appellees. 

Chief  Justice  Campbell  deliYeied  the  opinion  of  ihe 
court. 

This  is  an  appeal  from  a  portion  of  a  decree  of  tiie  district 
court  of  La  Plata  county  rendered  in  a  proceeding  instituted 
under  the  Irrigation  statutes  of  1879  and  1881  for  the  adjudi- 
cation of  the  priorities  to  the  use  of  water  for  irrigation  in 
water  district  No.  33.  The  questions  argued  by  counsel  are, 
one  of  fact,  and  two,  of  law. 

The  question  of  fact  is  embraced  within  an  assignment  of 
error  that  a  less  quantity  of  water  was  awarded  to  the  ditch 
of  appellants  than  that  to  which  the  CYidence  entitled  it ;  but, 
as  will  be  seen  later  in  the  opinion,  this  is  eliminated  from 
the  present  discussion. 

The  material  facts  out  of  which  spring  the  legal  proposi- 
tions are  these :  The  point  of  diYcrsion  of  the  ditch  of  ap- 
pellants is  in  the  state  of  Colorado,  and  the  lands  for  the 
irrigation  of  which  the  ditch  was  constructed  as  a  carrier,  are 
situate  partly  in  the  state  of  Colorado,  and  in  part  in  the  ter- 
ritory of  New  Mexico.  The  legal  questions  discussed  are : 
First,  can  water  be  appropriated  by  diversion  in  Colorado  for 
use  in  New  Mexico  ?  In  other  words,  may  one  owning  land 
in  the  territory  of  New  Mexico,  whether  he  be  a  citissen  of 
the  state  of  Colorado  or  of  some  other  state  or  territory  of 
the  Union,  make  a  diversion  in  this  state  from  the  waters  of 
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a  nonnavigable  stream,  and  convey  the  same  into  the  terri- 
tory  of  New  Mexico  for  the  irrigation  of  lands  therein? 
Second,  has  the  district  court  of  La  Plata  county,  under  the 
so-called  irrigation  sttitutes,  jurisdiction  in  the  statutory  pro- 
ceeding, to  award  priorities  to  a  ditch  which,  though  having 
its  headgate  in  this  state,  was  intended  to,  and  does,  carry 
water  outside  of  this  state  and  into  the  territory  of  New 
Mexico  for  the  irrigation  of  lands  there  ? 

The  first  is  a  very  important  question,  and  one  which,  so 
far  as  we  are  advised,  has  not  been  passed  upon  by  a  court 
of  last  resort,  though  it  is  claimed  that,  in  principle,  the  de- 
cision in  Hotoell  v.  Johnson^  89  Fed.  Rep.  556,  is  authority 
for  the  contention.  Certain  it  is  that  it  is  a  case  of  first  im- 
pression in  this  jurisdiction.  In  the  view  we  take  of  the 
second  legal  proposition,  it  is  not  necessary  to  a  decision  of 
Uiis  appeal  to  determine  the  first. 

It  is  clear  that  the  court  below,  in  deciding  that  it  had  not 
jurisdiction  to  award  a  priority  to  the  ditch  of  appellants  for 
the  irrigation  of  lands  in  New  Mexico,  but  only  to  the  extent 
that  the  appropriation  was  made  for  lands  in  Colorac^,  was 
right  under  the  statutes  governing  this  special  proceeding. 
The  appellants  contend  that  sections  2399  and  2408,  Mills' 
Ann.  Stats.  (Gen.  Stats.  1883,  sees.  1762, 1766)  contemplate 
an  adjudication  for  settling  the  priority  of  rights  for  irriga- 
tion for  all  ditches  whose  points  of  diversion  are  within  the 
state,  even  though  the  lands  to  be  irrigated  are,  in  whole  or 
in  part,  beyond  its  territorial  limits.  These  sections  provide 
for  an  adjudication  of  priorities  for  ditches  drawing  water 
for  irrigation  from  the  same  stream  or  its  tributaries  withm 
the  same  water  districts.  If  driven  to  that  extremity,  it  would 
not  be  difficult)  from  the  language  used,  to  demonstrate  that 
the  adjudication  was  limited  to  ditches,  etc.,  used  for  irrigat- 
ing lands  in  this  state  oidy,  though  the  language  does  not  in 
terms  so  provide.  We  do  not,  however,  rest  our  conclusion 
solely  upon  the  language  of  these  sections. 

We  cannot  presume  that  the  general  assembly  intended 
to  enact  a  law  to  operate  beyond  the  territorial  limits  of  the 
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state.  The  distinction  sought  to  be  made  by  appellants  that 
the  point  of  diversion  of  the  ditch  is  the  sole  factor  deter- 
mining the  jurisdiction  of  the  court,  is  not  good. 

The  statutes  under  which  this  proceeding  was  instituted, 
those  creating  the  various  water  districts,  and  our  entire  irri- 
gation law,  must  be  taken  together,  and,  if  possible,  the  dif- 
ferent provisions  so  interpreted  as  to  give  effect  to  all,  and 
make  them  harmonious,  the  one  with  the  other.  It  is  not  to 
be  supposed  that  the  state  was  legislating  for  the  reclamation, 
or  irrigation,  of  lands  beyond  its  boundaries,  or  making  pro- 
visions by  the  way  of  police  regulations  (which  we  have  held 
these  statutes,  in  some  measure,  to  be)  over  a  territory  be- 
yond its  jurisdiction. 

The  different  acts  establishing  water  districts  (1  Mills' 
Ann.  Stats,  sec.  2810,  et  seq.;  Gen.  Stats.  1883,  sec.  1741,  et 
seq.y  either  in  terms  declare,  or  by  implication  assume,  that 
these  districts  are  restricted  to  lands  within  the  state ;  and 
the  particular  act  creating  district  No.  83,  the  one  in  ques- 
tion, is :  ^^  That  district  number  thirty-three  shall  consist  of 
all  lands  lying  in  the  state  of  Colorado  irrigated  from  ditches 
or  canals,  taking  water  from  the  La  Plata  river,  and  its  tribu- 
taries, which  lie  in  Colorado."  1  Mills'  Ann.  Stats,  sec.  2844 
(Sess.  Laws,  1886,  p.  259,  sec.  26).  The  earliest  territorial 
acts  expressly  confine  legislation  relating  to  irrigation  to  lands 
situate  in  the  territory.  1  Mills'  Ann.  Stats,  sec.  2256,  et 
seq.y  Gen  Stats.  1883,  sec.  1711.  From  these  enactments  it 
is  altogether  conclusive  that,  in  these  proceedings  at  least, 
the  intention  of  the  general  assembly  was  to  limit  the  adju- 
dication to  ditches  irrigating  lands  situate  in  this  state,  and 
not  elsewhere. 

Such  being  our  conclusion,  it  is  unnecessary,  9S  we  have 
said,  to  pass  upon  the  other  legal  proposition  pressed  upon 
us.  No  complaint  having  been  made  of  the  quantity  of  water 
awarded  for  the  irrigation  of  appellants'  lands  situate  in  Col- 
orado, and  the  additional  quantity  to  which  they  claim  they 
are  entitled  being  based  upon  their  attempted  diversion  and 
appropriation  for  the  benefit  of  lands  in  New  Mexico,  it  be- 
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comes  unnecessary  to  determine  the  assignment  of  error  based 
upon  an  alleged  erroneous  award. 

The  decree  of  the  district  court  is  in  accord  with  the  views 
herein  expressed,  and  it  is  affirmed. 

Affirmed. 

ON  PETITIOK  FOB  BEHBABINO. 

Feb  Cubiam.  As  will  be  seen  from  the  concluding  sen- 
tence of  the  foregoing  opinion,  we  refused  to  pass  upon  the 
assignment  of  error  that  an  insufficient  quantity  of  water  was 
decreed.  This  action  was  based  upon  a  statement  in  appel- 
lant's original  brief  to  the  effect  that  their  claim  therefor  was 
based  upon  an  attempted  appropriation  for  lands  in  New 
Mexico. 

In  their  petition  for  rehearing,  and  in  their  argument  in 
its  support,  appellants  maintain  that,  though  such  statement 
be  susceptible  of  that  interpretation,  their  true  position  was, 
and  is,  that  under  the  evidence  they  are  entitled  to  a  larger 
quantity  of  water  than  they  received,  for  irrigating  their 
Colorado  lands. 

An  examination  of  the  record  satisfies  us  that  appellants' 
position  was  misapprehended,  and  we  have,  therefore,  exam- 
ined the  record  with  a  view  to  ascertain  its  soundness.  The 
referee  who  heard  the  witnesses  testify  recommended  that  to 
appellants'  ditch  there  be  awarded  a  priority  of  twelve  cubic 
feet  per  second  of  time,  which  the  court  reduced  to  four 
cubic  feet.  We  do  not  know  why  this  change  was  made. 
The  appellees  maintain  that  the  reduction  was  made  because 
the  referee's  award  was  based  largely,  if  not  altogether,  upon 
the  original  carrying  capacity  of  the  ditch,  and  the  number 
of  acres  of  land  which  it  was  intended  to  irrigate,  and  not 
upon  the  quantity  of  water  that  was  actually  applied  to  a 
beneficial  use. 

This  may  have  been  the  principle  adopted  by  the  trial 
court,  but,  if  so,  its  conclusion  is  not  warranted.  The  evi- 
dence is  so  indefinite  that  we  do  not  believe  it  practicable  to 
determine  from  it  the  quantity  of  water  appellants'  ditch 
should  have. 


Digitized  by 


Google 


27  206 
•^ « 

27  206 
33  142 


206  Nduln  v.  Thb  Pbofub.  [Jan.  T*, 

The  original  opinion,  therefore,  is  modified  in  this  parlio- 
ular  only.  The  cause  is  remanded  with  instructions  to  the 
district  court  to  proceed  upon  the  evidence  already  before 
it,  together  with  such  additional  evidence  as  the  parties  may 
see  fit  to  introduce,  to  ascertain  and  determine  the  quantity 
of  water  to  which  the  appellants'  ditch  ia  entitled  for  the 
benefit  of  lands  situate  in  Colorado. 

Reversed  and  remanded. 


[No.  8902.] 
NiLAN  V.  The  Pbopus. 

1.  HOMICIDB— ACOIDBNTAL  KlLLDrO — SbLF-DeFKHSB. 

In  a  proseoution  for  murder  where  the  defendant  was  a  boy  fifteen  yean 
old  and  the  deceased  a  much  larger  boy  nineteen  years  old,  and  the 
evidence  showed  that  deceased  had  twice  assaUed  the  defendant, 
Jerking  him  off  a  shed  and  tearing  his  clothes,  and  the  defendant 
had  warned  deceased  to  let  him  alone  and  had  armed  himself  with 
a  small  baseball  bat,  and  the  defendant  testified  that  at  the  time 
the  fatal  blow  was  struck  the  deceased  came  up  behind  him  and 
used  a  vile  epithet  towards  him,  and  believing  he  was  about  to  be 
again  attacked  by  deceased,  he  struck  backward  with  the  bat  with- 
out any  intention  of  killing  or  seriously  injuring  the  deceased,  but 
that  he  used  the  bat  only  to  put  himself  on  an  equality  with  de- 
ceased and  to  prevent  an  assault  and  battery,  and  the  evidence  far- 
ther showed  that  the  blow  was  given  quickly,  and  without  any  aim 
at  any  particular  part  of  deceased*s  body,  and  was  not  a  hard  blow 
but  falling  upon  deceased^s  head  proved  fatal,  it  was  error  for  the 
court  to  refuse  to  submit  to  the  jury  the  defense  of  excusable  hom- 
icide by  accidental  killing.  It  was  also  error  to  instruct  the  jury 
as  to  the  law  of  self-defense.  The  court  on  request  should  have 
submitted  to  the  jury  whether,  under  the  evidence,  the  defendant 
was  justified  in  believing  that  an  assault  and  battery  was  about  to 
be  committed  upon  him,  and  whether  he  employed  only  necessary 
and  reasonable  means  to  prevent  it,  coupling  therewith  the  law  ap- 
plicable to  their  findings. 

2.  IwsTBucTioNs— Malice— Presumptions. 

Malice  and  an  intention  to  kill  may  be  inferred  from  the  use  by  defend- 
ant of  means  that  are  calculated  to  produce  death,  but  tJie  infer- 
ei|ce  is  one  of  fiust  and  not  of  law,  and  while  it  is  proper  for  the 
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conrt  to  tell  the  Jury  that  they  are  at  liberty,  from  the  employment 
of  means  likely  to  produce  death,  to  presume  that  the  defendant 
intended  to  kill,  an  instruction  that  tells  them  that  the  legal  pre- 
sumption is  that  death  was  intended  is  erroneous. 

8.  Ihstbuotions— Appbovbd  Forms. 

The  practice  of  adding  to,  or  changing  the  language  of,  well  approved 
definitions  and  instructions  is  condemned.  It  is  proper  and  suffi- 
cient for  a  jury  to  be  instructed  that  if  the  killing  was  perpetrated 
with  a  deadly  weapon,  the  provocation  must  be  great  to  make  the 
killing  manslaughter,  but  an  instruction  that  the  provocation  must 
be  "  great  indeed,**  while  it  might  not  be  sufficient  to  work  a  re- 
versal, is  disapproved. 

4.  Homicide— Instbuctionb. 

In  a  prosecution  for  murder,  an  instruction  to  the  effect  that  if  the 
jury  found  that  the  defendant  willfully  and  intentionally  struck  the 
blow  that  killed  deceased,  they  should  find  him  guilty,  without  speci- 
fying the  grade  of  homicide,  is  erroneous.  The  instruction  should 
require  them  to  find  malice,  or  restrict  the  finding  of  guilty,  to  man- 
slaughter, and  the  fact  that  in  another  instruction  they  were  told 
that  malice  is  an  essential  element  of  murder  of  either  degree  does 
not  cure  the  error. 

6.  iNSTBUonoNS— Not  Rbsponsivb  to  Evidbncb. 

It  is  bad  practice  to  give  to  the  jury  iDstructions  on  abstract  proposi- 
tions of  law  not  called  for  by  the  evidence  even  though  the  instruc- 
tion is  harmless. 

6.  Mubbeb— Inbuffioixnoy  of  Eyidenob. 

The  evidence  in  this  case  held  insufficient  to  constitute  either  degree  of 
murder. 

Error  to  the  DUtriet  Court  of  Arapahoe  County. 

MessiB.  Wabd  &  Wabd,  for  plaintiff  in  eiror. 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Galyik  E. 
Rbed  and  Mr.  Dan  B.  Cabey,  for  the  people. 

Chief  Jxtstioe  Campbell  delivered  the  opinion  of  the 
court. 

The  defendant  was  indicted  for  the  murder  of  John  Pur- 
cell,  found  guilty  of  murder  of  the  second  degree,  and  sen- 
tenced to  a  term  of  ten  years  in  the  penitentiary.  The  evi- 
dence is  not  voluminous,  and  the  facts  may  thus  be  stated: 
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Mike  Nilan,  the  defendant,  a  boy  fifteen  years  of  age,  and 
John  Parcel],  the  deceased,  nineteen  years  of  age,  in  com- 
pany with  some  other  bo3rs  and  some  girls  of  about  the  same 
age,  were  engaged  in  playing  on  a  vacant  block  in  the  city  of 
Denver.  Nilan  was  a  small  boy  for  his  age ;  the  deceased 
was  larger  and  stronger.  The  boys  were  playing  at  ball 
when  Nilan  climbed  upon  the  roof  of  a  shed,  or  top  of  a  box, 
at  the  comer  of  an  alley  running  through  the  vacant  lot,  and 
while  sitting  there  Purcell  threw  a  rope  around  his  neck, 
pulling  him  off  the  shed  and  tearing  his  trousers.  Upon  a 
remonstrance  being  made  by  Nilan  to  this  act,  stating  to 
Purcell  that  his  trousers  had  been  torn,  the  latter  put  his 
hand  in  the  rent  and  made  it  larger.  To  this,  it  seems,  Nilan 
made  no  resistance,  but  resumed  his  former  position.  Soon 
thereafter  Purcell,  who  had,  in  the  mean  time,  been  playing 
at  jumping  the  rope  with  some  other  boys  and  the  girls, 
came  back  and  ^'jerked"  Nilan  off  a  second  time,  when  the 
latter  said  to  him,  "Look  out,  or  you  will  get  hit  with  a 
brick,"  to  which  Purcell  responded  that  he  would  not  hit 
anybody. 

Purcell  then  passed  along  the  sidewalk  adjoining  the  lot 
and  re-engaged  in  playing,  and  Nilan  picked  up,  or  was 
handed  by  one  of  his  fellows,  a  small  ball  bat  which  the  boys 
had  been  using  in  their  play,  and,  holding  it  in  his  hand, 
leaned  against  the  fence.  No  attempt  was  made  by  Nilan  in 
any  manner  to  follow  Purcell,  or  to  say  anything  to  him. 
After  a  short  interval,  which  the  witnesses  place  all  the  way 
from  three  to  fifteen  minutes  from  the  time  when  Nilan  was 
the  second  time  pulled  off  the  shed,  Purcell  again  came  close 
to  where  Nilan  was  still  leaning  against  the  fence.  Just 
what  Purcell  was  doing  is  not  very  plain  from  the  testimony, 
and  none  of  the  witnesses  are  certain  about  it,  except  that 
his  face  was  turned  towards  Nilan,  and  he  was  stooping 
over — some  say  as  though  tying  his  shoe  strings — and  others 
not  throwing  any  light  upon  his  posture,  or  the  reasons  for 
it,  except  that  the  defendant  Nilan,  to  whom  Purcell  seemed 
to  have  been  nearer  than  to  any  of  the  others,  states  that 


Digitized  by 


Google 


1900.]  NiLAjef  v.  The  People.  209 

a  vile  epithet,  not  necessary  here  to  repeat,  was  applied 
to  him  by  Purcell,  and  that,  believing  Purcell,  then  behind 
him,  was  about  to  spring  upon,  or  attack,  him  a  third  time, 
he  struck  him  a  backward  blow  with  the  bat  which  he  held 
in  his  hand,  without  any  intention  whatever  of  killing  him, 
or  seriously  injuring  him,  but  that  he  used  the  bat  only  to 
place  himself  upon  an  equality  with  Purcell  and  prevent  an 
assault  and  battery. 

Nilan  testifies,  and  such  would  seem  to  be  the  fair  infer- 
ence from  the  testimony  of  the  other  witnesses,  that  the 
blow  was  given  quickly  and  without  any  aim  at  any  particu- 
lar part  of  Purcell's  body,  and  all  of  the  witnesses  concur  in 
the  statement  that  the  blow  inflicted  was  not  a  hard  one. 
Nilan  ran  after  striking  because,  as  he  says,  he  ^vas  afraid  he 
would  be  caught  and  chastised  by  PurceU. 

Nilan  himself  testifies  that  he  was  angry  and  indignant  at 
Purcell  for  having  dragged  him  from  the  shed ;  but  it  seems 
that  his  anger  had  cooled  down  before  the  fatal  blow  was 
given.  While  some  of  the  witnesses  say  that  Nilan  was  an- 
gry, none  of  them  testify,  as  we  understand  the  record,  that 
this  state  of  mind  continued  down  to  the  time  of  the  blow, 
or  give  any  facts  showing,  as  the  prosecution  argues,  that  he 
was  in  a  vindictive  mood  from  brooding  over  the  treatment 
received,  or  struck  as  the  result  of  any  such  motive.  Unfor- 
tunately, the  blow  fell  upon  the  head  of  Purcell,  resulting  in 
his  death. 

The  defendant  admitted  the  killing,  and  his  defense  was 
that,  in  striking  with  the  bat,  he  was  doing  a  lawful  act,  viz, 
placing  himself  on  an  equality  with  Purcell  so  as  to  resist  and 
prevent  an  assault  and  battery  upon  him,  and  that  in  so  act- 
ing, but  without  any  such  intention,  he  unfortunately  killed 
Purcell,  and  that  the  homicide  was  entirely  accidental,  or  the 
result  of  misadventure,  and,  therefore,  excusable. 

The  defendant  asked  the  court  to  give  what  is  numbered 
instruction  No.  1,  in  which  was  outlined  this  defense.  It  is 
long,  but,  for  the  present  purpose,  is  condensed  into  the  fore- 
going statement: 

Vol.  xxvn— 14 
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This  instruction  was  ref used,  and  in  lieu  of  it  the  court 
gave  the  following : 

^^  The  defendant  admits  that  he  struck  the  deceased  with 
a  baseball  bat  at  the  time  and  place  specified  in  the  informa- 
tion, but  claims  that  he  acted  in  self-defense  in  the  premises, 
and  that  the  death  of  Purcell  as  a  result  was  purely  acci- 
dental. If  you  find  from  the  evidence  that  these  claims  of 
defendant  are  true,  or  entertain  a  reasonable  doubt  whether 
they  are  true,  then  you  should  acquit  him." 

The  court  gave  another  instruction,  numbered  19,  as  fol- 
lows: 

^^  You  are  further  instructed,  that  if  a  person  kill  another 
in  self-defense,  it  must  appear  that  the  danger  was  so  urgent 
and  pressing  that  in  order  to  save  his  own  life  or  to  prevent 
his  receiving  great  bodily  harm,  the  killing  was  absolutely 
necessary.  And  it  must  appear  that  the  person  killed  was 
the  assailant,  or  that  the  slayer  had  really  and  in  good  faith 
endeavored  to  decline  any  further  struggle  before  the  mortal 
blow  was  given." 

Several  other  instructions  of  the  usual  kind,  upon  the  law 
of  self-defense,  were  given. 

It  thus  appears  that  the  court  misconceived  the  nature  of 
the  defense  on  which  the  defendant  relied.  It  was  not  that 
he  killed  Purcell  to  save  his  own  life,  or  to  prevent  great 
bodily  harm,  but  that  the  killing  was  purely  accidental,  the 
result  of  a  lawful  act  done  by  him.  Possibly  defendant's 
first  instiTiction  needed  some  qualification  to  make  it  good 
and,  for  that  reason,  the  court  may  not  have  erred  in  refusing 
to  give  it.  The  court,  on  request,  should  have  submitted  to 
the  jury  whether,  under  the  evidence,  the  defendant  was  jus- 
tified in  believing  that  an  assault  and  battery  was  about  to 
be  committed  upon  him,  and  whether  he  employed  only  those 
necessary  and  reasonable  means  to  prevent  it  which  the  law 
recognizes,  coupling  therewith  the  consequences  flowing  from 
their  finding  upon  those  issues  in  favor  of,  or  against,  the 
prisoner.  But  the  prejudice  to  the  defendant  was  not  so 
much,  or  at  all,  in  refusing  to  give  this  particular  instruction, 
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as  asked,  but  it  consisted  not  only  in  failing  to  state  the  true 
character  of  the  defense,  but  especially  in  submitting  to  the 
jury  a  defense  that  was  not  made,  and  in  support  of  which 
there  was  not  a  particle  of  evidence.  There  being  no  such 
defense  made  as  that  submitted, — consequently  there  being 
no  evidence  to  sustain  it, — the  jury,  if  they  obeyed  the  in- 
structions, must  necessarily  find  defendant  guilty.  We  go 
further  and  say,  if  defendant  had  asked  instructions  on  the 
law  of  *^  self-defense,"  they  should  have  been  refused,  because 
there  was  no  evidence  on  which  to  predicate  them.  But  the 
question  here  is  not  whether  the  defense  of  excusable  homi- 
cide was  made  out.  There  was  evidence  in  support  of  it,  and 
the  court  should  have  instructed  upon  the  law  applicable  to 
it.  Crawford  v.  People^  12  Colo.  290 ;  Boykin  v.  People^  22 
Colo.  496 ;  McBride  v.  People^  6  Colo.  App.  91-108. 
Instruction  No.  10,  given  by  the  court,  was  as  foUows: 
*^  Tou  are  instructed  that  to  constitute  malice  aforethought, 
it  is  only  necessary  that  there  be  a  formed  design  to  kill ;  and 
such  design  may  be  conceived  at  the  moment  the  fatal  stroke 
is  given,  as  well  as  a  long  time  before.  Malice  aforethought 
means  the  intention  to  kill ;  and  where  such  means  are  used 
as  are  likely  to  produce  death,  the  legal  presumption  is  that 
death  was  intended J*^ 

In  this  instruction  the  jury  are  plainly  told  that  from  the  use 
by  a  defendant  of  means  that  are  calculated  to  produce  death, 
the  law  itself  presumes  that  death  was  intended.  Malice,  it 
is  true,  may  be  implied,  but  still  malice  is  a  presumption  of 
fact,  and  while  it  would  have  been  proper  for  the  court  to 
advise  the  jury  that  they  were  at  liberty,  from  the  employ- 
ment of  means  likely  to  produce  death,  to  presume  that  the 
defendant  intended  to  kill,  nevertheless  it  was  for  the  jury, 
as  a  matter  of  fact,  to  draw  this  inference,  and  it  was  improper 
for  the  court  to  tell  them  that  the  presumption  was  one  of 
law*  The  attorney  general  ingeniously  seeks  to  uphold  this 
charge  by  saying  that  it  is  different  from  a  statement  that, 
from  such  means,  the  law  presumes  murder.  But  in  either 
I  the  instruction  would  be  erroneous.    The  jury  may,  from 
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certain  facts,  infer  murder,  or  that  the  killing  was  intended, 
but  the  court  should  not  tell  the  jury  that  the  law  draws  the 
inference  for  them.  Kent  v.  People^  8  Colo.  563, 678 ;  Smith 
V.  People,  142  111.  117 ;  Fitch  v.  State,  37  Tex.  Crim.  Rep. 
600;  Morgan  v.  StaU,  16  Tex.  App.  693,  698. 

In  the  thirteenth  instruction  given  by  the  court  the  jury 
were  told  that  if  the  killing  is  perpetrated  with  a  deadly 
weapon,  the  provocation  must  be  great  indeed  to  extenuate 
the  ofiEense  to  manslaughter.  In  Ritchey  v.  People,  23  Colo. 
314,  this  court  took  occasion  to  condemn  the  practice  by  trial 
courts  of  adding  to,  or  changing  the  language  of,  well  approved 
definitions  and  instructions.  In  accordance  with  the  prece- 
dents it  was  suflScient  for  the  court  merely  to  tell  the  jury 
that  the  provocation  must  be  great,  without  adding  "indeed,** 
to  make  the  crime  manslaughter.  This,  of  itself,  might  not 
be  sufficient  to  work  a  reversal,  but  we  take  occasion  again 
to  call  attention  to  tins  departure  from  the  beaten  path. 

Instruction  No.  17  was  : 

*'  If  the  jury  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  struck  the  deceased,  and 
knocked  him  down,  willfully  and  intentionally,  and  without 
legal  excuse  or  justification,  as  the  same  is  explained  in  these 
instructions,  and  the  deceased  died  in  consequence  of  such 
striking  and  knocking  him  down,  then  the  jury  should  find 
the  defendant  guilty." 

From  this  tlie  jury  might  infer  that  the  defendant  could  be 
found  guilty  of  either  of  the  four  grades  of  homicide,  though 
not  actuated  by  any  malice  whatever.  Malice,  however,  as 
is  well  known,  is  the  distinguishing  feature  between  murder 
and  manslaughter.  It  is  doubtless  true  that  the  court  in- 
tended the  instruction  to  apply  to  manslaughter  only,  and  not 
to  murder  of  either  degree,  unless  the  jury  also  found  malice, 
as  elsewhere  defined.  But,  unfortunately,  the  instruction 
was  not  sufficiently  guarded  in  this  respect,  and  the  intention 
was  not  clearly,  but,  to  say  the  least,  ambiguously,  conveyed. 
It  is  not  an  answer  to  say  that  elsewhere  the  jury  were  told 
that  malice  is  an  essential  element  of  either  degree  of  murder. 
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We  cannot  guess  that  the  jury  selected  the  right,  and  rejected 
the  erroneous,  where  two  instructions,  one  correct,  and  the 
other  incorrect,  were  given,  Kent  v.  People^  supra ;  Whar- 
ton's Crim.  Law  (10th  ed.),  803 ;  Clare  v.  People,  9  Colo.  122 ; 
Ritehey  v.  People^  supra. 

Instruction  No.  22  states  the  law  relating  to  the  account- 
ability for  their  acts  of  persons  of  difiEerent  ages,  and  all  that 
portion  which  applies  to  those  under  the  age  of  fourteen 
years  is  wholly  inapplicable  to  the  facts  of  this  case ;  and 
while  it  may  be  said  that  it  was  harmless  error  because  the 
defendant  was  beyond  the  age  of  fourteen  and  is  therefore 
presumed  to  have  sufficient  capacity  to  commit  the  crime  of 
murder,  still  it  is  a  bad  practice  to  give  such  abstract  proposi- 
tions wholly  uncalled  for  by  the  evidence. 

We  have  not  overlooked  the  argument  that  the  evidence  is 
not  sufficient  to  sustain  the  verdict.  Not  possessing  the  ad- 
vantages of  a  trial  court  in  determining  the  credibility  of  wit- 
nesses who  testify  in  open  court,  we  would  be  inclined  to 
refrain  from  comment  on  its  sufficiency  were  there  any  se- 
rious conflict  in  the  testimony.  But  there  is  not,  and  we  are 
impressed  with  the  inadequacy  of  the  evidence  to  prove  either 
degree  of  murder. 

The  judgment  should  be  reversed  and  the  cause  remanded, 
and  it  is  so  ordered. 

Reversed  and  remanded. 
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[Va.  8980.] 
The  Uppbe  Platte  and  Beayeb  Canal  Company  et 
AL.  y.  Thb  Fobt   Mobgan  Resbbvoib  and  Ibbioa- 
TioN  Company  kt  al. 

Wateb  Bights— Pbocebdii^os  to  Adjudicate  Pbiobitibs— Appeals. 

The  method  of  taking  appeals  from  proceedings  adjudicating  water 
rights  is  regulated  by  section  2427,  Mills*  Ann.  Stats.,  and  not  by  the 
code.  An  appeal  may  be  taken  within  two  years  from  the  time  a 
decree  is  rendered  in  such  proceeding,  bat  not  afterwards. 

Appeal  from  the  District  Court  of  Weld  County. 

On  Motion  to  Dismiss  Appeal, 

Mr.  H.  N.  Haynes,  for  appellants. 

Mr.  J.  W.  McCbebby  and  Mr.  J.  E.  Gabbigues,  for 

appellees. 

Peb  CuBLiM.  Appellees  move  to  dismiss  this  appeal  upon 
the  ground  that  the  statutes  regulating  appeals  of  this  charac- 
ter have  not  been  complied  with,  and  particularly,  that  the 
appeal  was  not  taken  within  the  required  time. 

It  appears  from  the  record  that  on  November  21, 1895,  a 
decree  was  rendered  in  the  court  below,  adjudicating  water 
rights  in  district  No.  1,  to  which  proceedings  the  appellants 
and  appellees  were  parties.  That  on  the  28th  day  of  Octo- 
ber, 1898,  appellants  presented  their  statement,  praying  an 
appeal  from  such  decree,  upon  which  an  order  allowing  it  was 
obtained  on  the  same  day.  We  have  recently  held  ttiat  the 
provisions  of  the  code,  relative  to  appeals,  do  not  apply  to 
water  adjudication  proceedings,  and  that  the  method  of  taking 
such  appeals  is  regulated  by  section  2427,  Mills'  Ann.  Stats. 
Daum  V.  Conley^  ante  p.  56.  We  also  held  in  that  case  that 
the  time  within  which  appeals  from  decrees  of  this  character 
could  be  taken  was  limited.  The  provision  of  the  statute 
directly  relating  to  the  subject  of  such  appeals,  is  silent  as  to 
the  time  within  which  they  may  be  taken.    The  act  relating 
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to  the  adjudication  of  water  rights  provides  for  special  statu- 
tory proceedings,  which  are  governed  by  its  own  provisions,  or 
such  implied  ones  as  would  necessarily  be  applicable.  We 
most,  therefore,  look  to  the  act  for  the  purpose  of  ascertaining 
within  what  time  the  right  of  appeal  from  a  decree  adjudi- 
cating water  rights  can  be  exercised. 

By  section  2425,  Mills'  Ann.  Stats.,  provision  is  made-  for 
a  reaigument  or  review  of  such  decrees,  with  or  without  ad- 
ditional evidence,  within  two  years  after  rendition.  By  sec- 
tion 2434,  Mills'  Ann.  Stats.,  it  is  provided  that  original 
actions  relating  to  rights  affected  by  such  decrees  may  be 
maintained  within  four  years  after  entry.  It  seems  clear 
from  these  provisions,  that  it  was  the  intent  of  the  legisla- 
ture that  such  decrees  should  not  be  disturbed  after  the 
lapse  of  two  years  from  date  of  entry,  except  by  original 
proceedings.  For  this  reason,  the  statement  for  an  appeal  in 
such  cases  must  be  presented  within  that  period,  as  an  appeal 
is  not  a  new  action,  btit  a  continuation  of  the  original.  The 
statement  upon  which  the  appeal  was  allowed,  was  not  pre- 
sented to  the  court  below,  until  long  after  the  lapse  of  two 
years  from  the  date  the  decree  was  rendered,  from  which 
this  appeal  is  sought  to  be  prosecuted.  We  are,  therefore, 
of  the  opinion  that  it  was  not  presented  in  time,  and  that  the 
lower  court  was  without  authority  to  entertain  the  applica- 
tion, or  grant  the  order  allowing  the  appeal.  This  conclu- 
sion makes  it  unnecessary  to  pass  upon  the  motion  to  strike 
the  bill  of  exceptions. 

Appeal  di97nis8ed. 
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[No.  4092.] 
Merger  v.  Mercer. 

1^1^        1.  DivoBCB  AND  Alimony— Jurisdiction— Appellate  Practice. 

The  court  of  appeals  has  no  appellate  jurisdiction  in  suits  for  divorce, 
and  a  judgment  for  alimony  in  such  suit  being  but  an  incident  to 
the  main  suit  for  divorce,  the  court  of  appeals  has  no  jurisdiction 
of  a  separate  appeal  from  such  judgment  for  alimony. 

2.  Same. 

The  supreme  court  cannot  acquire  jurisdiction  by  an  appeal  from  the 
court  of  appeals  of  a  case  of  which  the  court  of  appeals  had  no 
jurisdiction. 

Appeal  from  the  Court  of  Appeals. 

Mr.  Thomas  B.  Stuart  and  Mr.  Charles  A.  Murray, 
for  appellant. 

Mr.  D.  V.  Burns,  for  appellee. 

Per  Curiam.  This  case  comes  here  on  appeal  from  a 
judgment  of  the  court  of  appeals  dismissing  an  appeal  from 
a  judgment  of  the  county  court  of  Arapahoe  county,  rendered 
in  an  action  for  divorce.  Appellee  moves  to  dismiss  upon 
the  ground  that  this  court  has  no  jurisdiction  to  entertain 
the  appeal.  The  only  question  to  be  considered  and  deter- 
mined is  whether  the  court  of  appeals  has  appellate  jurisdic- 
tion of  divorce  cases ;  because,  if  it  has  not,  then  notwith- 
standing our  right  to  review  such  judgments,  either  on  appeal 
from,  or  writ  of  error  to,  the  final  judgments  of  the  county 
or  district  court,  the  present  appeal  from  that  court  will  not 
lie. 

In  the  opinion  of  the  court  of  appeals,  reported  in  13  Colo. 
App.  237,  will  be  found  a  full  and  concise  statement  of  the  facts 
of  the  case,  from  which  it  appears  that  the  decree  of  the  county 
court  from  which  the  appeal  was  taken,  adjudged  the  appellant 
entitled  to  a  divorce,  and  adjudged  alimony  to  appellee,  and 
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which  was  there  held  to  be  but  one  decree.  This  opinion  also 
contains  a  very  thorough  and  elaborate  discussion  of  the  rules 
applicable  to  the  construction  of  our  present  divorce  act  (Sess. 
LawBf  1893,  p.  236),  and  presents  an  argument  which  demon- 
strates that  under  that  act  the  right  to  review  a  decree  and 
judgment  in  a  divorce  proceeding  is  conferred  exclusively  upon 
the  supreme  court.  We  fully  concur  in  the  conclusion  there 
reached,  and  can  add  nothing  to  the  lucid  and  logical  i*easoning 
from  which  it  is  deduced.  But  it  is  said  by  counsel  for  appel- 
lant that  even  if  the  construction  given  to  the  act  of  1893  by 
the  court  of  appeals  is  absolutely  coiTect  in  regard  to  the  decree 
of  divorce  proper,  still  it  does  not  control  tliis  case,  since  the 
appellant  appealed  from  a  money  judgment  only,  although 
called  a  judgment  for  alimony.  If  this  were  true,  we  do  not 
think  that  that  fact  would  take  the  case  out  of  the  general 
rule.  The  order  or  judgment  for  the  alimony  grows  out  of 
the  main  case,  and  is  inseparable  from  it ;  and  the  cases  are 
full  to  the  point  that  where  an  appellate  court  has  jurisdic- 
tion of  the  main  action,  it  also  has  juiisdiction  of  aU  incidents 
attaching  to  that  action. 

^*  The  decisions  that  have  been  announced  give  full  recog- 
nition to  the  doctrine  that  incidents  go  where  the  principal 
goes."  Elliott  on  Appellate  Procedure,  §§  35,  36,  and  cases 
there  cited ;  State  ex  rel.  Svierville  v.  Judges  of  the  Court  of 
Appeals^  45  La.  Ann.  1319.  See  also  the  recent  case  decided 
by  the  court  of  appeals,  Mckhoff  v.  Eickhoff^  14  Colo.  App. 
127. 

It  follows,  therefore,  that  the  court  of  appeals  not  having 
jurisdiction  of  the  original  appeal,  we  have  no  jurisdiction 
to  review  the  case  on  its  merits  in  this  proceeding.  The 
motion  to  dismiss  the  appeal  is  therefore  allowed. 

Appeal  dismissed. 


Digitized  by  VjjOOQIC 


218  Sboubity  and  Bond  Co,  v,  Wolfb.    [Jan.  T., 


S  ^     The  United  Status  Sbgubity  and  Bond  Co.  t.  Wolfe 


33    361 
33    448 


1.  Tax  Dbbdb— Shwbb  Taxxb— Eyidehcb. 

A  tax  deed  may  issue  upon  property  sold  fw  delinqueut  sewer  taxes 
under  a  special  assessment  by  the  city  of  Denver,  and  will  have  the 
same  force  and  effect  as  evidence,  as  a  tax  deed  issued  upon  a  sale 
for  gener»l  taxes,  and  is  prima  facie  evidence  that  the  taxes  for 
which  the  property  was  sold  were  levied  aecording  to  law,  and  that 
all  essential  preliminary  steps  have  been  regularly  taken. 

2.  Tax  Dsbds— Evidencb. 

The  fact  that  a  tax  deed  shows  upon  its  face  that  the  sale  was  not  made 
at  the  first  regular  sale  of  lands  after  the  tax  became  delinquent, 
does  not  affect  the  admissibility  in  evidence  of  the  deed,  nor  does 
it  make  necessary  any  preliminary  proof  explaining  why  such  sale 
was  not  made  at  the  fhnt  regular  sale  for  taxes,  but  the  presumption 
is  still  in  favor  of  the  regularity  of  the  sale. 

3.  Appellate  Pbactioe— Objectiohs  wot  Raised  in  Tbial  Coubt. 
A  Judgment  will  not  be  reversed  upon  a  point  not  laised  in  the  trial 

court,  and  which  is  of  such  character  that  had  an  objection  been 
made  in  the  lower  court  the  error  might  have  been  obviated. 

Appeal/ram  the  District  Court  of  Arapahoe  County. 

Messrs.  Tebbetts  &  Sears,  for  appellant. 

Mr.  John  R.  Smith,  for  appellees. 

Mr.  Justice  Gabbert  delivered  the  opinion  of  the  court 

The  substantial  question  presented  for  determination  in 
this  case  is,  whether  or  not  a  tax  deed,  appearing  on  its  face 
to  have  been  issued  upon  a  tax  sale  made  exclusively  for  de- 
linquent sewer  taxes  under  a  special  assessment  made  by  the 
city  of  Denver,  has  the  same  force  and  effect  as  evidence,  as 
a  tax  deed  issued  upon  a  sale  for  general  taxes. 

A  preliminary  question  relating  to  the  pleadings  in  this 
case  has  been  raised,  which  was  but  briefly  discussed  in  the 
oral  argument,  and  in  the  briefs  filed  seems  to  be  treated  as  of 
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minor  importaace,  and  we  shall  pass  it  withoat  determination, 
bat  with  the  suggestion  that  if  appellees  intended  to  assert 
an  adverse  interest  against  appellant  in  the  premises  in  con- 
troTersy,  their  pleading  in  this  respect  may  be  insufficient,  in 
that  it  fails  to  state  facts  from  which  the  conclusion  could  be 
deduced  that  they  claim  the  title  to  such  premises,  either  hy 
prescription  or  under  section  2923,  3  Mills'  Ann.  Stats,  be- 
cause it  does  not  allege  that  their  possession  upon  which  they 
rely  was  under  a  claim  of  right,  and  adverse  and  hostile  to 
that  of  appellant,  and  all  other  persons.  1  Ency.'Law  (2d. 
ed.),  796 ;  18  Ency.  PI.  &  Pr.  287. 

If  it  was  intended  to  plead  title  in  themselves  by  virtue  of 
the  provisions  of  any  other  sections  of  our  statute  of  limita- 
tions, then  it  may  be  defective,  because  it  fails  to  plead  *'  coIot 
of  title/'  based  upon  a  "  paper  title."  De  Foresta  v.  Gast,  20 
Colo.  807;  Knightv.LatffrenceylQ  Colo.  426;  Durheev.J<meh 
ante  p.  159. 

We  also  suggest  that  if  this  plea  of  appellees  was  sufficient, 
it  was  an  affirmative  defense,  and  being  such,  was  new  matter 
to  which  it  was  necessary  to  reply,  without  which  there  was 
nothing  for  the  court  to  try ;  that  is,  in  the  absence  of  a  reply, 
the  interest  of  appellees  stood  admitted,  the  very  question 
which  the  action  with  issues  properly  framed  was  brought  to 
determine.  NmK  v.  City  of  St.  Paul^  11  Minn.  174 ;  Boone*s 
Code  Pleading,  §  108 ;  Power  v.  Bowdle,  8  N.  D.  107. 

If  insufficient,  then  appellees  failed  to  assert  any  interest 
in  the  premises  in  dispute,  and  they  could  not  put  appellant 
upon  proof  touching  its  possession  and  title.  Wall  v.  Magnet^ 
17  Colo.  476 ;   We%Um  v.  Estey,  22  Colo.  884. 

The  question  regarding  the  admissibility  of  a  tax  deed  is- 
sued in  pursuance  of  a  sale  for  special  sewer  taxes,  made  by 
the  city  of  Denver,  arises  upon  the  following  record :  Appel- 
lant, as  plaintiff,  brought  this  action  to  quiet  title  to  certain 
real  estate  sitaate  in  the  city  of  Denver.  To  establish  its  tide 
to  such  premises,  it  offered  in  evidence  two  tax  deeds,  which 
reeited  tihat  the  property  in  controversy  was  subject  to  sewer 
tot  the  year  1890,  and  that  such  premises  were  sold  bj 
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the  treasurer  of  Arapahoe  county  on  the  26th  day  of  Octo- 
ber, 1892.  To  the  admission  of  these  deeds  in  evidence  coun- 
sel for  appellees  objected  for  two  reasons :  (1)  That  such 
taxes  were  levied  for  1890 ;  that  the  sale  for  the  nonpayment 
thereof  did  not  occur  until  the  26th  day  of  October,  1892,  and 
before  they  can  be  received,  there  must  be  a  showing  why 
the  sales  were  not  made  at  the  time  required  by  law ;  and 
(2)  that  as  they  purpoi*ted  to  be  for  delinquent  sewer  taxes, 
tiiey  were  not  admissible  without  proof  that  all  the  pre- 
requisites of  the  law  with  respect  to  special  assessments  for 
such  purposes  had  been  complied  with.  These  objections 
were  sustained,  and  appellant  having  elected  to  stand  or  fall 
on  the  admissibility  of  these  deeds  as  prima  facie  evidence  of 
title,  the  court  rendered  judgment  dismissing  the  complaint, 
from  which  it  appeals. 

The  determination  of  the  correctness  of  the  ruling  of  the 
lower  court  depends  upon  a  construction  of  the  statutes  rela- 
tive to  the  manner  by  which  the  payment  of  sewer  taxes 
against  property  in  the  city  of  Denver  may  be  enforced.  The 
law  authorizing  the  city  to  levy  sewer  taxes  provides  that 
they  shall  be  collected  and  paid  in  the  same  manner  as  all 
other  city  taxes.  Laws,  1889,  p.  146.  The  same  act  also 
declares  that  all  delinquent  taxes  for  sewer  assessments  shall 
be  governed  by  the  general  laws  of  the  state  relative  to  de- 
linquent taxes  and  assessments.  Laws,  1889,  p.  145.  The 
legislature,  for  the  purpose  of  empowering  the  city  to  collect 
city  taxes,  has  enacted  tiiat  such  taxes  shall  be  collected  by  the 
treasurer  of  Arapahoe  county  in  the  same  manner,  and  at  the 
same  time,  that  county  and  state  taxes  are  collected,  and  that 
all  laws  of  the  state  for  the  assessment  and  collection  of  gen- 
eral taxes,  including  the  laws  for  the  sale  of  property  for 
taxes,  and  the  redemption  of  the  same,  shall  apply  to,  and 
have  as  full  effect  for  the  collection  of  such  taxes  as  is  pro- 
vided for  the  collection  of  general  taxes.  Session  Laws, 
1885,  p.  104. 

From  these  provisions  it  is  apparent  that  it  was  the  inten- 
tion of  the  legislature  to  enable  the  city  of  Denver  to  collect 
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special  sewer  assessments  in  the  manner  provided  for  the 
collection  of  general  taxes  under  the  general  laws  of  the 
state,  and  that  if  they  were  not  paid  when  due,  the  property 
against  which  they  were  assessed  might  be  sold  under  the 
same  conditions  and  with  the  same  results  which  follow  a 
sale  of  realty  for  the  nonpayment  of  general  taxes.  From 
the  language  employed  in  the  statutes  above  referred  to,  we 
do  not  see  how  it  is  possible  to  reach  any  other  conclusion ; 
otherwise,  we  would  be  compelled  to  conclude  that  neither 
interest  nor  penalty  attached  to  delinquent  taxes  of  this  char- 
acter; that  the  property  against  which  they  were  assessed 
could  not  be  sold — ^in  short,  that  none  of  the  provisions  of 
the  law  relative  to  the  sale  of  property  for  delinquent  gen- 
eral taxes  were  applicable.  It  follows,  therefore,  that  a  tax 
deed  may  issue  upon  property  sold  for  delinquent  sewer 
taxes,  and  that  the  deed  which  issues  is  the  one  which  the 
law  provides  shall  issue  for  the  sale  of  realty  for  delinquent 
general  taxes,  if  redemption  from  such  sale  is  not  made  within 
the  time  limited.  The  form  of  this  deed  is  prescribed  by  sec- 
tion 3901,  2  Mills'  Ann.  Stats.  Section  8902,  2  MQls'  Ann. 
Stats.,  provides  that  it  shall  be  prima  facie  evidence  in  all 
courts  of  this  state,  and  in  all  controversies  in  relation  to  the 
rights  of  the  purchaser,  his  heirs  or  assigns,  to  the  land  thereby 
conveyed  of  the  following  facts:  "That  the  real  property 
conveyed  was  subject  to  taxation  for  the  year  or  years  stated 
in  the  deed ;  that  the  taxes  were  not  paid  at  any  time  before 
the  sale ;  that  the  real  property  conveyed  had  not  been  re- 
deemed from  the  sale  at  the  date  of  the  deed ;  that  the  prop- 
erty had  been  listed  and  assessed  at  the  time  and  in  the 
manner  required  by  law ;  that  the  taxes  were  levied  accord- 
ing to  law ;  that  the  property  was  advertised  for  sale  in  the 
manner  and  for  the  length  of  time  required  by  law ;  that  the 
property  was  sold  for  taxes  as  stated  in  the  deed;  that 
the  grantee  named  in  the  deed  was  the  purchaser  or  the  heir- 
at-law  or  the  assignee  of  such  purchaser,  and  that  the  sale 
was  conducted  in  the  manner  required  by  law."  Provisions 
by  which  tiie  legislature  intended  to  ms^e  the  collection  of 
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public  taxes  certain  and  by  which  the  common-law  xole  which 
requires  that  a  party  claiming  title  under  special  proceedings 
authorized  by  statute  and  by  which  the  estate  of  one  man 
may  be  transferred  to  another,  was  abrogated. 

The  argument  of  counsel  for  appellees  in  support  of  his 
proposition  that  these  deeds  were  not  admissible  without 
preliminaiy  proof,  is  practically  limited  to  the  one  that  it 
was  incumbent  upon  appellant  to  establish  that  the  essential 
preliminary  steps  had  been  taken  in  levying  the  special  assess- 
ments for  which  these  premises  were  sold,  before  they  could 
be  admitted.  If  the  presumption  in  favor  of  tax  deeds  is- 
suing upon  the  sale  of  realty  for  a  sewer  tax,  that  such  tax 
has  been  legally  levied  does  not  attach,  it  must  necessaiily 
follow  that  the  deeds  in  question  are  not  prima  facie  evidence 
of  any  of  the  facts  which  section  3902,  9upra^  provides  they 
shall  be,  but  if  we  except  one  presumption,  we  must  except 
all,  for  there  is  no  other  provision  of  the  law  which  is  appli- 
cable to  deeds  of  this  character.  The  law  relative  to  special 
assessments  for  sewer  taxes  provides  that  certain  steps  must 
be  taken  in  order  to  render  such  tax  legal,  but  the  law  also 
declares  that  a  tax  deed  shall  be  prima  facie  evidence  that 
the  taxes  for  which  the  property  was  sold  were  levied  ac- 
cording to  law,  which  under  our  construction  of  the  statutes 
applicable  to  the  case  at  bar  includes  sewer  taxes,  for  we  think 
the  legislature  has  clearly  manifested  its  intention  to  place 
taxes  of  this  kind  upon  the  same  plane  as  general  taxes,  and 
to  that  end  has  provided  the  same  methods  in  every  respect 
to  enforce  their  collection.  Sibley  v.  Smithy  2  Mich.  486 ; 
Sanger  v.  Rice,  28  Pac.  Rep.  638. 

The  case  of  Carpenter  v.  Skinners,  reported  in  41  Pac. 
Rep.  473,  is  relied  upon  by  counsel  for  appellees  in  support  of 
his  position  that  these  deeds  are  not  prima  facie  evidence 
of  the  facts,  to  the  extent  that  we  have  indicated.  That 
case  is  easily  distinguished  from  the  one  at  bar.  The  court 
there  had  under  consideration  an  act  to  provide  for.  the  or- 
ganization and  government  of  municipal  corporations*  by 
which  authority  was  conferred  upon  the  municipal  authori- 
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ties  in  the  state  of  California  to  provide  bjr  ordinance  a  sys- 
tem for  levying  and  collecting  city  taxes  in  conformity^  as 
nearly  as  possible,  with  the  provisions  of  the  state  laws  on 
the  same  subject.  The  act  also  provided  that  deeds  made 
upon  the  sale  of  property  for  taxes  on  special  assessments 
levied  by  the  municipal  authorities  should  have  the  same 
force  and  effect  in  evidence  that  deeds  issued  for  property 
sold  for  the  nonpayment  of  state  or  county  taxes  had.  The 
court  held  that  a  deed  issued  for  property  sold  for  the  non- 
payment of  city  taxes  was  not  prima  facie  evidence  of  the 
facts  which  the  law  purported  it  should  be  in  the  absence  of 
proof  of  the  passage  and  existence  of  an  ordinance  author- 
izing the  tax  proceedings  for  the  reason  that  the  court  could 
not  take  judicial  notice  that  such  an  ordinance  as  the  law  con- 
templated had  been  passed.  The  distinction  between  that 
case  and  the  one  at  bar  is  this :  The  legality  of  a  city  tax 
depended  upon  the  passage  of  an  ordinance  which  it  was 
necessary  should  provide  all  steps  to*  be  taken  in  the  levy 
and  collection  of  city  taxes  and  the  sale  of  property  for  the 
nonpayment  thereof.  In  other  words,  that  an  ordinance  must 
first  be  passed  in  conformity  with  certain  requirements  which 
provided  a  Complete  procedure  for  the  levy  of  city  taxes,  the 
sale  of  property  for  the  nonpayment  thereof,  and  all  details 
under  which  such  taxes  could  be  levied  and  payment  en- 
forced independent  of  any  provision  of  the  laws  of  the  state 
on  the  subject  before  such  taxes  could  be  regarded  as  legal, 
and  the  court  properly  held  that  without  proof  that  such  an 
ordinance  had  been  passed,  there  was  nothing  upon  which 
to  base  the  validity  of  the  tax  for  which  property  had  been 
sold. 

It  will  be  noticed  that  the  decision  in  that  case  is  limited 
so  far  as  preliminary  proof  was  concerned,  to  the  one  prereq- 
uisite of  proof  of  the  passage  and  existence  of  an  ordinance, 
as  required  by  law,  clearly  indicating  that  the  decision  in  the 
case  was  based  upon  the  ground  above  suggested,  and  that 
with  such  proof,  tax  deeds  issued  for  the  sale  of  property  on 
delinquent  city  taxes  would  become  prima  facie  evidenpe  of 
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the  facts  enumerated  by  the  law  of  the  state.  Other  author- 
ities cited  by  counsel  for  appellees  which  hold  that  it  was 
necessary  to  prove  certain  prerequisites  before  a  tax  deed 
executed  upon  property  sold  for  special  taxes  was  admissible 
in  evidence,  are  based  upon  the  proposition  that  the  statutes 
under  which  such  deeds  issued  did  not  make  them  prima 
facie  evidence  of  the  regularity  of  the  sale,  or  that  the  re- 
quisite steps  had  been  taken  to  authorize  it.  Under  such 
conclusion  these  decisions  are  undoubtedly  sound,  but  by 
reason  of  the  difference  in  this  respect  in  the  law  under 
which  the  deeds  in  question  were  issued,  from  that  govern- 
ing deeds  in  the  authorities  cited,  the  latter  are  not  appli- 
cable. 

It  is  also  claimed  that  these  deeds  were  not  admissible 
because  they  recite  that  the  property  in  controversy  was 
subject  to  sewer  taxes  for  1890,  and  that  such  premises  were 
sold  on  the  26th  day  of  October,  1892.  The  particular  rea- 
son urged  in  support  of  this  proposition  is,  that  the  sale 
should  have  regularly  taken  place  in  1891,  and  that  in  the 
absence  of  an  explanation  why  the  sale  did  not  occur  until 
the  26th  day  of  October,  1892,  they  were  properly  excluded. 
Section  8902,  supra^  provides  that  the  tax  deed  shall  be 
prima  facie  evidence  of  the  fact  that  the  sale  was  conducted 
in  the  manner  required  by  law.  The  Laws  of  1891,  p.  288, 
authorize  the  county  treasurer  to  sell  all  lands  on  which 
taxes  levied  the  preceding  year,  or  any  preceding  year^  shall 
remain  unpaid.  This  section  expressly  contemplates  that 
lands  may  be  sold  for  prior  delinquent  taxes  at  any  regular 
sale  without  respect  to  the  time  when  they  became  delinquent. 
Litchfield  v.  County  of  Hamilton^  40  Iowa,  66 ;  Knowles  v. 
Martin,  20  Colo.  893. 

The  presumptions  in  favor  of  the  regularity  of  the  sale  of 
realty  for  delinquent  taxes,  by  a  deed  evidencing  such  sale, 
when  offered  in  evidence,  do  away  with  the  necessity  of  any 
preliminary  proof  explaining  why  such  sale  was  not  made  at 
the  first  regular  sale  of  lands  for  taxes  after  they  became 
delinquent.    Lett  v.  Welch^  33  Iowa,  192. 
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It  is  also  claimed  by  counsel  for  appellant,  that  the  court 
should  have  decreed  as  a  condition  precedent  to  the  dismissal 
of  the  action,  that  appellees  pay  to  it  the  amounts  paid  at  the 
tax  sales,  upon  which  such  deeds  were  issued,  together  with 
interest  and  penalties,  by  reason  of  the  provisions  of  sec- 
tions 3904  and  3905,  2  Mills'  Ann.  Stats.  The  court  below 
had  no  opportunity  to  pass  upon  this  question,  for  the  record 
fails  to  disclose  that  appellant  requested  any  such  relief; 
neither  is  there  any  pleading  upon  which  to  predicate  such  a 
judgment.  This  court  will  not  reverse  a  judgment  upon  a 
point  which  the  trial  court  was  given  no  opportunity  to  pass 
upon,  which  is  of  that  character,  that  had  an  objection  been 
made  in  the  court  below,  the  error  complained  of  might  have 
been  obviated.  Cone  v.  Montgomery^  25  Colo.  277;  Schilling^ 
y,  Rominger^  4  Colo.  100. 

For  this  reason  we  decline  to  pass  upon  this  question.  The 
tax  deeds  tendered  by  appellant  should  have  been  received 
in  evidence,  and  for  the  error  in  rejecting  them,  the  judg- 
ment of  the  district  court  is  reversed,  And  the  cause  remanded 
for  a  new  trial,  and  such  further  preliminary  proceedings  as 
may  be  proper. 

Bevened  and  remanded. 


[No.  S669.] 

The  Rio  Grande  Land  and  Canal  Co.  bt  al.  v.  The 

Peairie  Ditch  Co.  et  al. 

1.  Wateb  Bights — Adjudication  of  Pbiobitibs— Review— Peti- 
tion. 

A  petition  under  section  2425,  Mills'  Ann.  Stats.,  for  a  review  of  a  decree 
adjudicating  the  priorities  of  water  rights  must  state  facts  from 
which  it  appears  that  the  petitioner  has  been  aggrieved  thereby  and 
from  which  the  court  .may  determine  the  correctness  or  incorrect- 
ness of  the  decree.  A  petition  that  contains  only  general  allega- 
tions and  conclusions  of  Uiw  is  insufSlcient  to  justify  a  review  of 
such  decree. 
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2.  Sams— Objections  to  Decbbk. 

A  party  to  a  proceediDg  adjudicating  priorities  of  water  rights  who  has 
notice  of  the  filing  of  the  ref erects  report  and  decree  thereon,  and 
is  given  an  opportunity  to  present  his  objections  thereto,  if  any, 
but  fails  to  do  so,  is  not  entitled  to  a  review  of  the  decree,  under 
section  2425,  Mills'  Ann.  Stats.,  for  causes  that  existed  at  the  time 
the  decree  was  rendered.  Although  the  statute  gives  him  two 
years  within  which  to  file  a  petition  to  reopen  the  decree,  his  right 
to  do  so  for  cause  existing  at  the  time  the  decree  was  rendered  is 
conditioned  upon  his  having  at  the  time  made  an  objection  and 
saved  an  exception  to  an  adverse  ruling  upon  his  objection. 

8.  Water  Rights— Adjudication  of  Pbiobities — Review— Pabtibb. 

The  opening  up  of  a  decree  adjudicating  priorities  of  water  rights  for 
reargument  or  review  upon  a  petition  filed  under  section  2425,  Mills' 
Ann.  Stats.,  does  not  open  it  for  review  upon  objections  that  may 
be  presented  by  any  parties  thereto,  but  the  review  will  be  limited 
to  objections  of  parties  who  make  themselves  copetitioners  under 
the  statute  or  ai*e  brought  in  as  respondents. 

4.  Same— Invalid  Statutes. 

Where  it  appears  that  a  review  of  a  decree  adjudicating  water  rights 
was  reopened  under  section  2425,  Mills'  Ann.  Stats.,  and  a  new  de- 
cree rendered  solely  upon  the  ground  that  some  of  the  parties  had 
not  complied  with  section  2265,  Mills'  Ann.  Stats.,  requiring  a  map 
and  statement  of  ditch  to  be  filed,  the  new  decree  will  be  reversed 
as  said  statute  is  unconstitutional  and  void. 

5.  Water  Rights— Diligence. 

Parties  cannot  be  heard  to  object  that  due  diligence  was  not  used  in 
the  construction  of  a  ditch  when  the  ditch  was  completed  and  water 
applied  to  a  beneficial  use  before  the  objecting  parties  began  the 
construction  of  their  ditches. 

Appeal  from  the  District  Court  of  Costilla  County. 

Mr.  Charles  H.  Toll,  Mr.  Wm.  R.  Barbour,  Mr.  Frank 
C.  GouDY,  and  Mr.  A.  B.  Seaman,  for  appellants. 

Mr.  Ira  J.  Bloomfield,  Mr.  T.  B.  McDonald  and  Mr. 
C.  M.  CoRLBTT,  for  appellees. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  judgment  appealed  from  was  rendered  by  the  diBtrict 
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court  of  Costilla  county  upon  an  application  by  the  Prairie 
Ditch  Company  and  the  Farmers'  Union  Ditch  Company, 
two  of  the  appellees,  who  as  petitioners  below,  asked  to  have 
reopened  and  reviewed  a  former  decree  of  that  court  ren- 
dered in  the  statutory  proceedings  for  the  adjudication  of 
the  priority  of  rights  to  the  use  of  water  for  irrigation  in 
water  district  No.  20. 

In  the  original  proceedings  the  jurisdiction  of  tiie  district 
court  was  properly  invoked  to  make  the  adjudication.  A 
referee  was  appointed  to  take  testimony  and  report  findings 
of  fact  and  a  draft  of  a  decree.  He  complied  with  the  order, 
and  reported  his  doings  thereunder,  together  with  his  find- 
ings, embraced  within  the  draft  of  the  decree,  which  were 
filed  August  10, 1891. 

On  the  24th  of  the  following  September  the  court  made  an 
order  as  the  statute  requires  (Mills'  Ann.  Stats,  sec.  2420 ; 
Gen.  Stats.  1883,  sec.  1783),  giving  the  parties  until  Novem- 
ber 15, 1891,  to  file  exceptions  to  that  report  and  draft  of 
decree,  and  set  the  cause  for  hearing  two  da3rs  thereafter. 
Though  duly  notified,  none  of  the  parties  to  the  proceeding 
filed  any  objections,  and  accordingly  when  the  cause  came 
on  for  hearing  on  November  17, 1891,  the  day  set,  the  decree 
as  prepared  by  the  referee  was  signed  and  entered  by  the 
court,  and  no  exception  thereto  was  taken  by  any  party. 

The  two  appellees  above  referred  to,  on  October  10,  1893, 
filed  their  petitions  in  the  district  court  asking  for  a  rehear- 
ing and  that  additional  evidence  might  be  taken  and  a  new 
decree  made.  These  petitions  were  fortified  by  a  number 
of  affidavits,  but  there  was  no  attempt  to  show,  as  ground 
for  reopening  the  decree,  any  matters  which  occurred  after 
its  rendition.  Objection  to  the  sufficiency  of  the  showing 
was  made  by  the  appellants,  the  Rio  Grande  Land  and  Canal 
Company  and  the  Empire  Land  and  Canal  Company,  which 
are  the  only  paiHes  respondent  to  the  new  proceeding.  The 
motion  to  dismiss  the  applications  was  overruled,  and  an  ex- 
ception duly  taken,  and  the  court  reopened  the  decree,  and, 
without  taking  any  additional  evidence,  proceeded  to  remodel 
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it|  and  made  an  entirely  new  decree  throughout.  From  the 
portions  thereof  affecting  the  appellants,  they  have  appealed 
to  this  court. 

A  number  of  errors  have  been  assigned  and  argued  by 
counsel,  but  they  may  be  condensed  into  the  four  following 
general  propositions : 

1.  The  district  court,  upon  the  showing  made  by  petition- 
ers, erred  in  granting  the  application  to  reopen  and  review 
the  decree. 

2.  It  erred  in  holding,  under  the  facts  of  this  case,  that 
parties,  not  objecting  to  a  decree  when  rendered,  may  at  any 
time  within  two  years  move  to  have  it  reopened. 

3.  The  court  also  erred  in  holding  that  parties  are  entitled 
to  be  heard,  other  than  those  who  file  a  petition  for  relief 
within  the  statutory  period  of  two  years,  or  are,  within  that 
time,  made  parties  to  such  proceeding. 

4.  If  the  showing  made  by  the  petitioners  was  suiBcient 
to  move  the  court  to  action,  nevertheless,  the  facts  in  the 
record  do  not  justify  the  modification  which  the  district  court 
made  in  its  former  decree. 

1.  The  substance  of  the  petitions,  after  setting  forth  that 
the  petitioners  are  appropriators  of  water  affected  by  the 
former  decree,  was  that  they  were  injured,  aggrieved  and 
damaged  by  it  because  other  and  prior  appropriators  were 
awarded  priorities  in  excess  of  their  right,  and  that  the  pri- 
orities awarded  to  the  respondents,  antedating  those  of  peti- 
tioners, were,  in  whole  or  in  part,  earlier  in  time  than  they 
were  entitled  to.  That  when  the  decree  was  rendered  the 
petitioners  knew  of  these  errors  and  that  many  of  the  larger 
ditches  had  been  awarded  a  greater  quantity  of  water  than 
they  actually  needed,  and  after  its  rendition  water  therein 
was  wasted  by  the  owners  instead  of  allowing  it  to  be  enjoyed 
by  subsequent  appropriators.  Other  supposed  grounds  were 
alleged,  such  as  that  the  attorney  whom  the  petitioners  em- 
ployed in  the  original  hearing  had  not  sufficientiy  guarded 
their  interests. 

The  statute  under  which  this  application  was  made  reads : 
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"  The  district  court,  or  judge  thereof  in  vacation,  shall  have 
power  to  order,  for  good  cause  shown,  and  upon  terms  just  to 
all  parties,  and  in  such  manner  as  may  seem  meet,  a  reargu- 
ment  or  review,  with  or  without  additional  evidence,  of  any 
decree  made  under  the  provisions  of  this  act,  whenever  said 
court  or  judge  shall  find  from  the  cause  shown  for  that  pur- 
pose by  any  party  or  parties  feeling  aggrieved,  that  the  ends 
of  justice  will  be  thereby  promoted ;  but  no  such  review  or 
reargument  shall  be  ordered  unless  applied  for  by  petition  or 
otherwise  within  two  years  from  the  time  of  entering  the  de- 
cree complained  of."     1  Mills'  Ann.  Stats.,  sec.  2425. 

This  statute  was  before  this  court  in  the  case  of  Orippen- 
Lawrence  Investment  Co.  v.  Burroughs^  ante^  p.  155,  concern- 
ing which  it  was  there  said : 

^  The  statute  allowing  a  review  of  a  decree  contemplates 
that  good  cause  must  be  shown  therefor ;  that  a  petition  for 
this  purpose  must  state  a  cause  of  action ;  that  is  to  say — it 
must  state  facts  from  which  it  appears  that  the  party  apply- 
ing for  such  reargument  and  review  of  a  decree,  has  been 
aggrieved  thereby,  so  that  the  court  to  which  such  petition 
is  addressed  may  say,  upon  inspection :  '  If  these  facts  be  true, 
the  decree  should  be  modified.' " 

Tested  by  this  standard,  the  showing  made  by  the  peti- 
tioners before  us  is  wholly  insufficient.  No  facts  are  specific- 
ally stated  from  which  the  court  may  determine  as  to  the 
correctness  or  incorrectness  of  the  decree  assailed,  and  there 
are  only  general  allegations  and  conclusions  of  law  of  the 
pleader  which  do  not  supply  the  place  of  facts  upon  which 
only  legal  deductions  can  be  drawn. 

It  is  not  alleged  in  the  petitions,  but  it  clearly  appears  from 
the  subsequent  proceedings,  to  which  reference  will  hereafter 
be  made,  that  the  petitioners  relied  exclusively  upon  the  prop- 
osition, which  was  the  controlling,  if  not  the  only,  reason 
that  prompted  the  court  to  reopen  the  decree,  that  the  so- 
called  map  and  statement  laws  (Sess.  Laws,  1881,  p.  162 ; 
Sess.  Laws,  1887,  p.  314 ;  Mills'  Ann.  Stats,  sec.  2265)  had 
been  ignored  by  the  referee  and  the  court  in  the  origintd  pro- 
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ceedings,  and  that  if  they  had  been  applied,  as  they  should 
have  been,  the  findings  of  fact  by  the  referee  and  the  decree 
as  prepared  by  him  would  have  been  different.  These  acts 
in  substance  require  that,  after  they  became  effective,  a  per- 
son constructing  a  ditch  of  a  named  capacity  must  file  in 
designated  public  offices  a  certain  map  and  statement,  and  in 
case  of  failure  to  do  so,  no  priority  of  right  to  the  use  of  water 
shall  attach.  As  we  shall  see  further  on,  the  district  judge 
who  reopened  the  decree  erred  in  holding  these  acts  valid, 
and  as  no  other  fact  is  alleged  showing  any  cause  for  the 
court's  ruling,  we  must  hold  the  petitions  insufficient  to  in- 
voke judicial  action. 

2.  When  the  original  decree  was  rendered,  although  all  of 
the  parties  to  the  then  pending  proceeding  were  notified  to 
appear  and  at  a  certain  date  make  known  their  objections,  if 
any,  to  the  findings  of  fact  by  the  referee  or  to  the  decree 
which  he  prepared,  none  of  them  appeared  in  response  to  that 
notice,  or  objected  to  any  finding  or  to  any  part  of  the  decree. 
Appellees  concede  that  no  appeal  could  be  taken  from  that 
decree  unless  an  objection  had  been  made  to  it  and  an  excep- 
tion taken ;  but  it  is  their  contention  that  this  was  not  nec- 
essary, nor  was  it  a  condition  precedent  to  the  right,  within 
two  years,  of  any  party  feeling  aggrieved  to  petition  the  court 
for  a  reargument  or  review,  with  or  without  additional  evi- 
dence. 

Though  a  decision  of  this  question  is  not  absolutely  essen- 
tial to  a  determination  of  the  appeal,  it  concerns  a  question 
of  practice  that  ought  to  be  settled,  and  we  are  not  inclined  to 
look  with  favor  upon  the  construction  adopted  by  the  trial 
court.  If  a  party  knowingly  and  intentionally  neglects  to 
apprise  a  court  of  his  objection  to  a  decree  at  the  time  it  is 
rendered,  when  he  has  full  opportunity  to  do  so,  even  though 
he  may  be  given  by  the  statute  two  years  within  which  to  file 
a  petition  to  reopen  it,  we  think  the  right  to  do  so,  in  so  far 
as  it  is  based  upon  a  cause  existing  at  the  time  the  decree  is 
rendered,  is  conditioned  upon  his  having  at  that  time  made 
an  objection  to  it,  and  saved  an  exception  to  an  adverse  ruling 
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upon  his  objection.  The  statute  itself  requires  the  court  to 
cause  the  parties  interested  to  be  given  an  opportunity  to 
object  to  the  decree,  and  that  would  be  a  useless  requirement 
if  he  could  entirely  ignore  it,  and  then,  two  years  later,  exer- 
cise the  right  to  have  it  modified  when  t^e  correction,  if 
proper,  could,  and  would,  have  been  made  before  the  decree 
was  entered  if  the  attention  of  the  court  had  been  arrested. 
It  is  true,  two  years  have  been  given  by  the  statute  for  an 
application  to  reopen  a  decree,  but  it  does  not  follow  that,  in 
every  conceivable  case,  and  in  all  circumstances,  a  party  may 
have  the  full  length  of  time  for  this  purpose  when  he  has 
negligently  faUed  to  avail  himself  of  a  prior  opportunity 
therefor. 

3.  After  the  court  entered  an  order  reopening  the  decree, 
it  caused  a  notice  to  be  served  upon  all  those  who  were  par- 
ties to  it,  stating  that,  if  tbey  so  desired,  they  might  come 
in  and  be  heard.  In  response  to  this  notice  the  appellees, 
other  than  the  origiaal  petitioners,  appeared  and  filed  excep- 
tions to  the  former  decree,  which  the  court  entertained,  though 
their  petitions  were  filed  and  exceptions  tendered  more  than 
two  years  after  the  original  decree  was  entered. 

It  is  contended  by  the  appellants  that  in  no  event  and  in  no 
circumstances  can  a  party  be  heard  to  complain  who  did  not, 
within  the  period  of  two  years,  ask  to  be  heard.  This  con- 
tention is  based  upon  the  theory,  which  we  think  tenable, 
that  the  adjudication  which  these  statutory  proceedings  con- 
template results  in,  and  consists  of,  separate,  distinct  and 
divisible  parts  of  one  general  decree,  there  being  as  many 
such  as  there  are  separate  ditches  or  rights  existing.  This 
being  true,  we  think  it  follows  that,  even  though  one  or 
more  parties  affected  by  one  clause  or  subdivision  of  the 
decree  may,  by  bringing  in  proper  parties,  within  the  stat- 
utory time,  ask  for,  and  receive,  a  modification  as  to  that 
portion,  this  does  not  g^ve  the  right  to  other  persons  inter- 
ested in,  or  whose  rights  are  established  by,  some  other  and 
separate  clause  of  the  general  decree,  and  which  are  not  af- 
fected by  the  former — a  right  to  ask  a  review  as  to  such 
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portion,  or  to  file  exceptions,  generally,  to  the  decree,  unless 
within  the  statutory  time  they  come  in  as  copetitioners,  or 
are  brought  in  as  respondents.  Of  course,  we  do  not  intend 
to  hold  that  the  rights  of  such  other  parties  may  be  cut  off 
or  impaired  without  an  opportunity  to  be  heard,  but  only 
that  their  right  to  the  statutory  remedy  is  barred  by  failing 
seasonably  to  avail  themselves  of  it.  This  conclusion  leaves 
before  this  court,  as  appellees  entitled  to  be  heard,  only  the 
two  original  petitioners. 

4.  Since  this  proceeding  was  instituted  this  court,  in  the 
case  of  Lamar  Canal  Co.  v.  The  Amity  L.  ^  L  Co.,  26  Colo. 
370,  has  held  the  so-called  map  and  statement  law,  above  re- 
ferred to,  wholly  unconstitutional  and  void.  This  being  so, 
and  it  clearly  appearing  that  the  action  of  the  court  in  grant- 
ing a  review  and  in  modifying  the  former,  and  in  rendering 
a  new  decree,  was  based  solely  upon  the  mistaken  notion 
that  these  invalid  statutes  applied  and  governed  in  the 
award  of  priorities,  we  are  clearly  of  opinion  that  the  de- 
cree before  us  was  wrong  and  should  be  reversed. 

After  the  applications  for  a  review  were  granted,  it  seems 
that  an  examination  of  the  original  files  disclosed  the  fact 
that  the  refei'ee  had  made  no  formal,  separate  findings  of 
fact,  though  in  the  decree  were  embodied  specific  findings 
upon  which  its  various  provisions  were  based.  Apparently 
with  a  view  to  secure  a  literal  compliance  with  the  provi- 
sions of  the  statute,  the  court  rereferred  the  evidence  to 
the  same  referee,  with  instructions  to  make  new  findings 
and  prepare  and  report  a  draft  of  a  decree.  It  should  be 
said  again  that  no  additional  testimony  was  taken,  and  no 
request  therefor  seems  to  have  been  made.  The  referee 
made  formal  and  separate  findings  and  reported  them  to 
the  court,  which  were  the  same  as  in  the  former  proceed- 
ings except  that  some  clerical  errors  in  the  original  find- 
ings and  decree  were  made  and  accepted  by  the  parties  af- 
fected by  the  change,  but  which  do  not  in  any  wise  concern 
the  parties  now  before  the  court.  The  draft  of  the  decree 
was  substantially  the  same  as  before.    Whether  the  rerefei^ 
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ence  was  authorized  by  the  statute  is  not  important  in  this 
case,  but,  for  our  present  purpose,  we  shall  treat  it  as  within 
the  power  of  the  court. 

When  this  report  of  the  referee  came  in,  the  court  pro- 
ceeded to  make  what  it  calls  additional  findings.  So  far  as 
affecting  the  interests  of  the  parties  now  before  the  court, 
these  additional  findings  were  merely  to  the  effect  that  the 
appellees  had,  and  the  appellants  had  not,  complied  with  the 
so-called  map  and  statement  law,  and  as  a  conclusion  there- 
from, the  court,  in  awarding  priorities,  after  approving  the 
findings  of  the  referee  to  the  effect  that  due  diligence  had 
been  employed  in  the  construction  of  the  ditches  and  the  ap- 
plication of  water  to  a  beneficial  use  both  by  the  appellants 
and  the  appellees,  under  the  doctrine  of  relation,  dated  the 
priorities  of  the  appellees  as  of  the  date  of  the  beginning  of 
construction  of  their  ditches,  but  refusing  to  apply  that  doc- 
trine to  appellants,  made  their  priorities  date  as  of  the  time 
of  the  application  of  water  to  a  beneficial  use. 

It  thus  clearly  appears,  as  the  district  court  itself  in  its 
findings  declares,  that,  subsequent  to  the  passage  of  the  law 
of  1881,  the  doctrine  of  relation  was  applied  only  to  those 
ditches  whose  owners  complied  with  the  statute.  In  doing 
so,  as  we  have  already  decided,  the  court  was  wrong,  and  the 
decree  based  upon  such  a  theory  cannot  be  sustained. 

But  the  appellees  insist  that,  if  these  statutes  are  invalid, 
the  decree,  as  modified  by  the  district  court,  is  correct  because 
the  appellants  did  not  observe  due  diligence  either  in  the  con- 
struction of  their  ditches  or  in  the  application  of  water  to  a 
beneficial  purpose  within  a  reasonable  tune  after  the  work  of 
construction  was  finished. 

This  position,  however,  is  wholly  untenable.  The  referee 
found  that  due  diligence  in  these  respects  had  been  exercised, 
and  his  finding  was  approved  by  the  judge  of  the  district 
court,  not  only  when  the  original  decree  was  entered,  but  by 
the  judge  who  reopened  the  former  decree  and  rendered  a 
new  and  different  one.  Moreover,  the  appellees  did  not  ob- 
ject to  such  finding,  nor  except  thereto,  nor  have  they  as- 
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signed  cross-errors  on  this  appeal.  We  have,  however,  sufl&- 
ciently  examined  the  evidence  to  see  that  such  finding  was 
made  upon  conflicting  evidence  directed  to  this  very  ques- 
tion, and  it  is  legally  sustained  by  the  evidence. 

There  is  another  reason  why  the  Prairie  Ditch  Company 
and  the  Farmers'  Union  Ditch  Company,  who  are  the  only 
petitioners  in  this  case,  and  the  only  ones  entitled  to  be  heard, 
cannot  press  this  point,  for  the  record  shows  that  the  ditches 
of  appellants  were  completed  and  water  applied  to  a  benefi- 
cial use  before  these  petitioner  corporations  were  organized, 
and  before  they  began  work  upon  their  structures. 

Counsel  for  the  Rio  Grande  and  Lariat  Ditch  Company 
upon  the  oral  argument  for  the  first  time  filed  a  suggestion 
that  a  federal  question  was  involved.  His  point  is  that,  if 
this  court  should  new  declare  unconstitutional  the  so-called 
map  and  statement  statutes,  upon  the  faith  of  which  it  in- 
curred expenses  in  making  its  appropriation,  the  obligation 
of  the  contract  between  it  and  the  state  of  Colorado  would 
be  violated. 

When  the  controversy,  where  the  validity  of  these  statutes 
is  drawn  in  question,  is  one  between  individual  citizens  con- 
testing for  a  priority  of  right,  and  in  which  the  state  is  not  a 
party,  and  is  not  asserting  the  unconstitutionality  of  a  statr 
ute  against  one  who  has  incurred  expense  on  the  faith  of  its 
validity,  we  fail  to  perceive  the  pertinency  of  the  suggestion. 
But  if  it  had  merit,  and  was  made  by  a  party  properly  in 
court,  which  we  have  held  is  not  the  status  of  this  appellee, 
the  suggestion  comes  too  late  at  this  stage  of  the  proceeding. 
Lamar  Canal  Co,  v.  Amity  L.  ^  I.  Co,^  supra. 

As  already  indicated,  the  adjudication  of  these  priorities 
results  in  a  decree  made  up  of  a  large  number  of  separate 
and  divisible  parts.  This  is  recognized  throughout  the  stat- 
utes authorizing  such  adjudication,  and  by  sections  2427- 
2432,  Mills'  Ann.  Stats.,  treating  of  appeals,  provision  is 
made  that  only  such  part  of  the  record  as  pertains  to  the  pri- 
orities of  the  particular  appellant  and  appellee  need  be 
brought  up.    We  have  concluded  that,  although  the  original 
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decree  should  not  have  been  reopened  at  all^  and  no  change 
should  have  been  made  therein,  nevertheless,  as  only  the  ap- 
pellants have  complained  of  the  action  of  the  district  court, 
in  this  proceeding,  we  will  limit  our  order  to  that  portion  of 
the  decree  appealed  from,  affecting  the  appellants.  The  de- 
cree of  the  district  court  will,  therefore,  be  reversed  in  so 
far  as  it  affects  them,  and  the  cause  will  be  remanded  with 
instructions  to  the  district  court  to  reinstate  the  priorities 
granted  to  the  appellants  by  the  decree  of  1891  and  to  mod- 
ify its  decree  accordingly,  and  it  is  so  ordered. 

Beversed. 


[No.  S94S.] 
MoNABH  V.  Rhodes. 

OmcBS  AND  Officers— Mbmbbb  of  Boabd  of  Pubuo  Wobks— Tkbm 
OF  Office— Vacancy. 

The  power  ol  the  governor  to  fill  a  vacancy  in  the  office  of  the  board  of 
public  works  of  the  city  of  Denver  is  controlled  by  the  city  charter 
and  not  by  section  6,  article  4  of  the  constitution,  and  an  appoint- 
ment to  fill  such  vacancy  is  for  the  entire  unexpired  term,  and  not 
until  the  next  meeting  of  the  senate,  and  the  governor  is  not  required 
to  submit  such  appointment  to  the  incoming  senate  for  confirmation. 

Appeal  from  the  Court  of  Appeals* 

Mr.  I.  N.  Stevens  and  Mr.  F.  W.  Libnatj,  for  appellant. 

Mr.  WiLLARD  RiNKLE  and  Mr.  W.  W.  Dale,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

This  case  was  originally  brought  in  the  district  court  of 
Arapahoe  county ;  and  from  a  judgment  in  favor  of  appellee, 
an  appeal  was  taken  to  the  court  of  appeals,  where  the  judg- 
ment was  aflSrmed.  Monash  v.  Rhodes^  11  Colo.  App.  404. 
A  concise  statement  of  the  facts  of  the  case  will  be  found  in 
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this  opinion.  To  review  the  judgment  of  the  court  of  appeals 
the  case  is  brought  here,  and  our  jurisdiction  is  invoked  upon 
the  ground  that  a  construction  of  section  6,  article  4  of  the  con- 
stitution is  necessary  to  its  determination ;  it  being  insisted 
that  the  power  of  the  governor  to  fill  vacancies  caused  by  the 
resignation  of  members  of  the  board  of  public  works  is  con- 
trolled by  this  section,  and  that  such  appointments,  therefore, 
hold  only  "  until  the  next  meeting  of  the  senate."  The  court 
of  appeals  rejected  this  view,  and  held  that  section  33  of  the 
charter  of  the  city  of  Denver,  as  amended  in  1893  (Sess.  Laws, 
1893,  chap.  78),  controlled  such  appointments ;  and  that  by 
virtue  thereof,  the  appointee  held  the  office  for  the  balance 
of  the  term  for  which  the  resigning  member  was  originally 
appointed.  The  view  of  the  court  of  appeals  is  in  accord  with 
the  doctriite  announced  by  this  court  in  People  ex  rel.  v.  0^ 
homey  7  Colo.  605,  Trimble  v.  People^  19  Colo.  187,  and  as 
approved  in  Brown  v.  People^  11  Colo.  109.  The  case  of 
Trimble  v.  People  involved  the  right  of  the  governor  to  re- 
move a  member  of  the  fire  and  police  board,  and  presented 
the  same  question  here  urged,  to  wit,  whether  this  section  of 
the  constitution  controlled  in  the  appointment  and  removal 
of  an  officer  whose  appointment  was  provided  for  in  the  stat- 
ute creating  the  office.  Chief  Justice  Hayt,  who  delivered 
the  opinion  of  the  court,  in  speaking  upon  this  question,  said : 

"  An  analysis  of  the  constitutional  provision,  however, 
shows  that  the  officers  therein  referred  to  are,  first,  those  whose 
offices  are  established  by  the  constitution ;  second,  those  whose 
offices  are  created  by  law,  the  appointment  or  election  to 
which  is  not  otherwise  provided  for.  The  relator's  office  does 
not  fall  under  either  class  mentioned,  for  while  it  is  true  that 
his  office  was  created  by  law,  his  appointment  is  also  pro- 
vided for  by  statute.  ♦  ♦  ♦  The  office  being  one  of  statutory 
creation,  the  manner  of  filling  it,  and  the  mode  of  removal 
and  filling  of  vacancies  being  also  provided  by  statute,  the 
case  falls  clearly  outside  of  those  offices  to  which  the  con- 
stitutional provision  relates."  « 

The  construction  to  be  given  to  this  constitutional  pro- 
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vision  is  no  longer  a  debatable  question,  in  cases  like  the 
present ;  and  no  good  purpose  would  be  served  in  restating 
the  reasons  upon  which  the  conclusion  reached  in  the  fore- 
going cases  was  predicated.  The  court  of  appeals,  therefore, 
properly  decided  that  the  rights  of  the  parties  to  this  con- 
troversy were  derived  through,  and  are  to  be  settled  and 
determined  by,  a  proper  construction  of  section  38  of  the 
charter.  We  fully  concur  in  its  construction  of  this  provision 
of  the  charter,  and  in  its  conclusion  that  the  power  conferred 
upon  the  governor  thereby  authorized  him  to  appoint  appel- 
lee for  the  unexpired  term ;  and  that  he  was  not  required  to 
submit  the  appointment  to  the  incoming  senate  for  confirma- 
tion. The  judgment  of  the  court  of  appeals  is  accordingly 
afi&rmed. 


[No.  S921.] 
Thb  Holy  Cboss  Gold  Mining  and  Milling  Co.  v. 

O'SULLIVAN. 

L  NxeuoKircB— EvmKHOB— QpiNioirs  of  Witnesses. 

In  an  action  for  damages  by  a  miner  against  the  mine  owner  for  inju- 
ries caused  by  the  explosion  of  a  '*  missed  shot  ^^  in  the  tunnel  where 
plaintiff  was  at  work,  where  the  negligence  alleged  was  the  omission 
of  defendant  to  detect  and  remove  the  **  missed  shot,**  it  was  error 
to  admit  in  eyidence  over  defendant's  objections  the  opinion  of  wit* 
nesses  that  by  using  ordinary  care  every  missed  shot  could  be  de- 
tected. It  was  also  error  to  permit  witnesses  to  testify  over  objec- 
tion that  in  other  mines  where  they  had  worked,  '*  missed  shots'* 
had  always  been  detected  and  removed  without  an  explosion  where 
it  was  not  shown  that  the  condition  of  these  other  mines  was  the  same 
or  similar  to  that  -of  the  mine  in  question. 

2.  Same. 

In  an  action  by  a  miner  agaipst  tbe  mine  owner  for  damages  for  per- 
sonal injury  alleged  to  have  been  caused  by  defendant's  negligence, 
It  was  error  to  permit  an  officer  of  defendant  company,  on  cross- 
examination,  to  be  questioned  as  to  whether  other  suits  for  damage 
had  been  brought  against  the  defendant,  and  as  to  whether  or  not 
tfaey  had  been  settled. 
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8.  Eyidbncs— Objections— Appbllatb  Pbaoticb. 

Where  the  general  objection  is  made  to  the  admission  of  evidence  that 
It  is  **  incompetent,  irrelevant  and  immaterial  '^  the  objection  is  suffi- 
cient to  permit  the  assignment  and  argument  on  review  of  any  spe- 
cific objection  embraced  within  the  general  one  and  is  also  sufficient 
where  it  appears  that  if  a  more  specific  objection  had  been  made  it 
would  have  been  unavailing. 

4.  Appellate  Practice— Eyidekcs,  Pbejudicial. 

Where  in  the  trial  of  a  case  to  a  jury,  evidence  is  erroneously  admitted 
over  objection,  that  is  prejudicial  to  the  objecting  pai-ty,  a  judgment 
against  the  objecting  party  will  be  reversed  notwithstanding  then 
is  other  evidence  sufficient  to  sustain  the  verdict 

6.  iNSTBucnoNS — Failube  to  Submit  Issue. 

Where  in  an  action  for  damages  for  personal  injury  the  pleading  and 
evidence  put  in  issue  the  question  as  to  whether  or  not  the  injury 
resulted  from  one  of  the  ordinary  risks  incident  to  the  employment 
in  which  pUiintiff  was  engaged,  it  was  error  for  the  court,  upon  re- 
quest, to  refuse  to  instruct  the  jury  as  to  the  law  applicable  to  such 
risks. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  Wm.  J.  Miles,  for  plaintiff  in  error. 

Mr.  B.  M.  Malonb,  Mr.  R.  D.  Thompson  and  Mr.  Hab- 
VBY  RiDDELL,  for  defendant  in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  O'Sullivan,  plaintiff  below,  was 
employed  by  plaintiff  in  error,  the  Holy  Cross  GoldMining  and 
Milling  Company,  defendant  below,  to  work  in  its  gold  mine, 
and  while  engaged  in  cleaning  out  a  tunnel,  what  the  wit- 
nesses call  a  ^*  missed  hole  "  or  ^*  missed  shot "  (that  is,  an 
unexploded  charge  of  powder),  was  exploded,  producing  an 
injury  to  plaintiff,  for  which  he  brought  this  suit  to  recover 
damages,  alleging  that  the  proximate  cause  of  the  injuiy  was 
the  negligence  of  the  defendant  in  not  exercising  ordinary 
care  to  discover  and  remove  the  *'  missed  shot"  There  was 
a  verdict  for  the  plaintiff  on  which  was  entered  a  judgment, 
to  reverse  which  this  writ  is  prosecuted. 
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On  the  direct  examination  of  the  plaintiff  the  following 
questions  were  asked  and  answers  given,  to  which  defend- 
ant objected  and  saved  exceptions  to  the  adverse  ruling  on 
them : 

**  Q.  State  to  the  jury  how  the  search  is  made,  and  if  a 
missed  shot  can  be  found,  and  what  search  it  requires  to  dis- 
cover it 

"  A.  In  the  previous  mines  I  have  been  in,  if  the  top  hole 
was  gone,  we  could  carefully  remove  the  dirt  from  the  bot- 
tom. We  could  know  where  the  holes  were,  and  could  look 
to  see  where  it  was.  We  could  get  what  we  called  a  scraper, 
or  a  little  piece  of  long  steel,  insert  that  into  this  hole  with 
caution,  and  if  we  met  the  tamping,  we  would  get  water  and 
work  this  tamping  out.  We  located  the  powder,  drew  it  out 
and  set  this  hole  off  again. 

*^  Q.  State  to  the  jury  whether  or  not,  if  a  man  has  been 
ordinarily  careful  in  looking  for  missed  shots,  you  ought  to 
be  or  could  be  able  to  find  them. 

^^A.  In  using  ordinary  care,  a  man  could  detect  every 
missed  shot.  *  *  *  " 

And  upon  the  examination  of  Conroy,  a  witness  for  the 
plaintiff,  the  court,  over  defendant's  objection,  allowed  the 
following  questions  to  be  put  and  answered : 

*'  Q.  Mr.  Conroy,  you  said  that  in  a  mine  that  you  worked 
in  that  there  had  been  four  missed  shots.  Explain  to  the 
jury  whether  these  missed  shots  were  discovered  before  they 
were  discharged. 

"  A.  Yes,  sir,  they  were  discovered. 

'^  Q.  State  to  the  juiy  whether  from  any  of  these  missed 
shots  anybody  had  been  hurt. 

"  A.  No,  sir. 

**  Q.  State  whether  they  were  discovered  before  any  ex- 
plosion of  them  occurred. 

"  A.  Yes,  sir,  they  were  discovered. 

*'  Q.  Can  a  person  in  using  ordinary  care  in  mining  opera- 
tions detect  missed  shots  ? 

"A.  Yes,  sir," 
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The  negligence  alleged  was  the  omission  by  the  defendant 
to  exercise  ordinary  care  in  detecting  and  removing  the 
*'  missed  hole  "  whose  explosion  caused  plaintiff's  injuries. 
By  the  admission  of  this  testimony  the  plaintiff  was  al- 
lowed to  get  before  the  jury  not  what  care  or  efforts  had, 
or  had  not,  been  exercised  by  the  defendant  in  this  particular 
mine  to  detect  and  remove  dangerous  explosives,  but  the 
opinion  of  witnesses  that  if  the  ordinary  care  which  the  de- 
fendant ought  to  exercise  in  providing  a  reasonably  safe  place 
for  its  employes  to  work  in,  had  been  taken,  the  dangerous 
thing  would  have  been  removed,  and  the  injury  would  not 
have  happened.  In  other  words,  these  witnesses  usurped  the 
function  of  the  jury,  and  were  allowed  to  give  their  opinions 
upon  the  precise  question,  which  the  jury  were  to  decide  as 
the  ultimate  fact  in  the  case.  The  jury  were  just  as  com- 
petent as  the  witnesses,  to  determine  from  legitimate  evi- 
dence, whether  ordinary  care  would  result  in  detecting  missed 
shots.  The  admission  of  this  evidence  was  clearly  erroneous 
under  several  decisions  of  this  court.  Olds  v.  Keener^  22 
Colo.  6 ;  Combs  v.  Ag.  Ditch  Co.^  17  Colo.  146 ;  Smuggler 
Union  Mining  Co.  v.  Broderick^  25  Colo.  16.  See  also,  Coh. 
Coal  f  Iron  Co.  v,  Lamb^  6  Colo.  App.  255,  Blair  v.  MiJr 
waukee^  etc.^  R.  R.  Co.^  20  Wis.  262,  Rapalje  on  Law  of  Wit- 
nesses, §  294,  et  seq.y  Sunt  v.  Lowell  Qas  Light  Co.^  8  Allen 
(Mass.),  169,  Lawson  on  Expert  and  Opinion  Evd.  94, 
Hopkins  V.  Indianapolis^  etc.y  R.  Co,^  78  111.  32,  Buxton  r.  Sont- 
erset  Potters^  WorkSj  121  Mass.  446,  and  Barnes  v.  Town  of 
Newton,  46  la.  567. 

In  another  aspect,  also,  was  the  court  in  error  in  admitting 
this  testimony.  The  witnesses  were  permitted  to  testify 
that  in  other  mines  at  other  places  and  at  other  times  *'  missed 
holes  "  were  detected  and  removed  by  the  exercise  of  ordinary 
care.  This  is  clearly  bringing  into  the  case  a  collateral 
matter,  which  inevitably  tends  to  withdraw  the  minds  of  the 
jury  from  the  point  at  issue  in  the  case,  and  to  excite  preju- 
dice and  mislead  them.  There  was  not  even  any  attempt  to 
show,  what,  according  to  some  authorities,  would  have  war- 
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ranted  its  admission,  that  the  condition  of  these  other  mines 
was  the  same  as,  or  substantiallj  similar  to,  that  of  the  mine 
in  question.  8amp%on  M,  ^  M.  Co.  v.  Schaad^lS  Colo.  197 ; 
Parker  v.  Portland  Pvb.  Oo.y  69  Me.  173  ;  Sylvester  v.  Jerome^ 
19  CoL  128 ;  Denver^  etc.^  By.  Co.  v.  Qlasscott,  4  Colo.  270 ; 
Mo.  Pac.  Ry.  Co.  v.  Mtehell,  75  Tex.  77;  Mayer  v.  Thomp- 
sonrHutchison  Building  Co.^  116  Ala.  634 ;  Rapalje  on  Wit- 
nesses, §  246. 

George  L.  Kimball,  an  officer  of  the  defendant  company, 
was  called  in  its  behalf,  and  upon  his  direct  examination  tes- 
tified that,  previous  to  December,  1896,  which  was  about  the 
time  plaintiff  received  his  injury,  no  accident  had  occurred 
in  that  part  of  the  mine  under  the  immediate  direction  of 
Charles  Nelson,  who  was  the  foreman  of  the  defendant  com- 
pany, and  under  whose  direction  and  supervision  the  plaintiff 
was  working  when  he  was  hurt.  The  court,  over  the  objec- 
tion of  the  defendant,  permitted  the  following  cross-exami- 
nation: 

*^  Q  Haven't  you  had  accidents  in  which  you  have  been 
sued,  besides  this  one  ? 

**  A.  Yes,  sir. 

**  Q.  How  many  suits  have  been  brought  against  you  for 
damages? 

«*A.  Three. 

^*  Q.  How  many  cases  for  damages  have  you  settled? 

"A.  Two." 

That  this  was  a  most  flagrant  error,  prejudicial  to  the  de- 
fendant, is  too  clear  for  argument ;  and  the  error  was,  if  pos- 
sible, intensified  since  there  was  no  attempt  to  show  whether 
the  suits  were  brought  for  damages  for  personal  injuries  due 
to  negligence,  or  for  breach  of  contract,  or  that  Nelson  was 
responsible  for,  or  in  any  wise  connected  with,  the  negligence, 
if  any  such  there  was,  which  formed  the  basis  of  the  actions. 

Counsel  for  defendant  in  error,  however,  seek  to  justify  the 
ruling  upon  the  ground  that  it  tended  to  negative  the  com- 
petency of  Nelson,  and  to  impeach  the  testimony  of  the  wit- 
ness Kimball,  who  had,  upon  his  examination  in  chief,  said 
Vol.  xxvn— 16 
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that  no  complaints  had  been  brought  to  the  attention  of  the 
company  of  his  negligence.  This  contention  finds  no  war- 
rant in  the  facts,  for  Nelson  was  not  shown,  as  we  have  said, 
to  have  been  connected  with  such  suits  in  any  way.  Even 
if  the  evidence  could  be  said  to  bear  upon  the  question  of 
Nelson's  competency,  its  admission  would  still  be  objection- 
able, for  a  party  may  not  be  confronted  at  a  trial  with  evi- 
dence that  he  has  offered  to  purchase  his  peace. 

Defendant  in  error  further  argues  that,  if  there  was  error 
in  the  admission  of  this  testimony,  plaintiff  in  error  cannot, 
upon  this  review,  avail  itself  of  the  objection  based  upon  the 
rulings  for  the  reason  that  the  only  objection  below  was  that 
it  was  *' incompetent,  irrelevant  and  immaterial,"  and  that 
these  general  terms  are  not  broad  enough  to  include  the  spe- 
cific objection  now  urged,  and  cites  Noonan  v.  Caledonia  Min- 
ing Co.,  121  U.  S.  393,  Tabor  v,  Comm.  Nat.  Bank,  62  Fed. 
Rep.  383,  Burlington  Ins.  Co.  v.  Miller,  60  Fed.  Rep.  254,  and 
Mo.  Pac.  Ry.  Co.  v.  Hall,  66  Fed.  Rep.  868.  These  cases 
are  to  the  effect  that  where  the  specific  objection  urged  upon 
review  is  not  embraced  within  the  general  objection  made 
below,  it  cannot  be  considered.  But,  as  will  appear  from 
an  examination  of  the  cases  cited,  where  the  general  objec- 
tion is  broad  enough  to  include  the  specific  ground  assigned 
for  error,  or  where,  if  a  more  specific  objection  was  made  be- 
low it  would  have  been  unavailing,  or  could  not  have  been 
obviated  at  the  trial,  advantage  of  the  objectionable  ruling 
may  still  be  taken  on  review.  We  do  not  see  how  any  more 
specific  objection  could  have  been  made  to  the  admission  of 
this  testimony.  If  the  defendant  had  minutely  called  to  the 
court's  attention  the  objections  which  in  argument  have  been 
made  upon  appeal,  it  would  have  been  unavailing,  for  no 
steps  that  the  plaintiff  could  have  taken  at  the  trial  would 
have  obviated  the  objection,  or  made  the  evidence  admissible. 

The  plaintiff  further  contends  that,  if  all  of  the  testimony 
produced  in  his  behalf,  both  in  chief  and  upon  cross-examina- 
tion, should  be  entirely  disregarded  and  stricken  from  the 
record,  a  case  of  negligence  has  been  clearly  made  out  by  the 
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eridence  introduced  in  behalf  of  the  defendant ;  and  in  sup- 
port of  this  claim  calls  our  attention  to  some  of  the  cross- 
examination  of  defendant's  witnesses.  But  when  all  of  the 
evidence  produced  by  the  defendant  is  considered,  as  should 
be  done,  this  claim  is  wholly  untenable.  Besides  this,  we 
are  clearly  of  opinion  that  the  admissibility  of  the  testimony 
in  behalf  of  plaintiff,  to  which  we  have  already  adverted,  was 
clearly  prejudicial  to  defendant,  and  for  that  reason  alone 
the  judgment  should  be  reversed.  Smuggler  Union  Co.  v. 
Broderick^  gupra. 

2.  In  the  complaint  it  was  averred  that  the  injury  sustained 
did  not  result  from  one  of  the  ordinary  risks  incident  to  the 
employment  in  which  plaintiff  was  engaged,  and  this  was 
put  in  issue  by  the  answer.  The  defendant  asked  the  court 
to  instruct  the  jury  upon  the  law  applicable  to  such  risks. 
The  court  refused  to  give  the  instruction  asked,  and  did  not 
elsewhere  in  the  charge  give  to  the  jury  its  equivalent.  In 
this  the  court  plainly  erred.  Whether  the  injury  arose  from 
(me  of  the  ordinary  risks  of  the  employment  was  certainly  an 
issue  in  the  case,  and  if  the  jury  believed  from  the  evidence 
that  it  did,  there  could  be  no  recovery. 

The  defendant  in  error  does  not,  as  we  understand  it,  ques- 
tion the  correctness  of  the  instruction  tendered  as  a  proposi- 
tion of  law  in  a  proper  case,  but  says  that  it  was  not  applicable 
to  the  case  at  bar ;  and,  in  this  connection,  BtijB  that  defend- 
ant was  not  sued  for  any  negligent  act  or  omission  of  a  fellow- 
servant  of  the  plaintiff,  or  for  a  defect  which  was  not  discov- 
erable to  an  ordinary  observer.  It  was  sued,  counsel  say, 
for  the  negligence  of  Nelson,  the  foreman  or  superintendent 
of  the  company,  and  therefore  they  conclude  that  it  would 
have  been  improper  to  give  this  instruction. 

We  fail  to  perceive  the  force  of  this  argument.  The  ques- 
tion whether  the  injury  which  plaintiff  received  was  the  result 
of  a  defect  not  discoverable  by  ordinary  care  or  observation, 
or  whether  it  was  due  to  the  negligence  of  defendant,  or 
whether  the  accident  was  one  of  the  ordinary  things  whose 
ecHiseqnenoes  an  employee  assumes  when  he  enters  the  em- 
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ployment,  was  one  which  it  was  the  duty  and  province  of  the 
jury  to  determine ;  and  under  the  issues  of  the  case  in  hand 
the  defendant  had  the  right,  under  the  evidence,  to  the  in- 
struction asked. 

Other  errors  argued  we  do  not  consider,  as  they  are  not 
important  in  view  of  the  foregoing  conclusions.  The  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed  and  cause  remanded. 


[No.  8980.] 

Davis  v.  Dunlbvy  as  Clerk  op  the  County  Coukt  of 

Arapahoe  Countv. 

1.  iNDEMNrrT  Bonds— PxjBLic  Policy. 

A  bond  given  to  indemnify  the  clerk  of  a  county  coart  on  aoconnt  of 
money  deposited  in  a  bank  is  not  void  as  against  public  policy,  nor 
in  violation  of  section  1249,  Mills*  Ann.  Stats.,  which  prohibits  the 
loaning  by  any  public  officer  of  any  money  in  his  possession  by  vir- 
tue of  his  office. 

2.  Appellate  Pbaoticb— Appeal  fbom  Coubt  op  Appeals— New 

Question. 
On  error  to  or  appeal  from  the  court  of  appeals,  it  is  too  late  to  raise  in 
the  supreme  court  any  questions  not  raised  in  the  court  of  appeals, 
unless  they  pertain  to  the  court's  jurisdiction  of  the  subject-matter 
or  to  the  sufficiency  of  the  complaint. 

Appeal  from  the  Court  of  Appeals. 

Mr.  John  T.  Bottom,  Messrs.  Mullahey  &  Rice,  for 
appellant. 

Mr.  R.  D.  Thompson,  Mr.  Ben  B.  Lindsby  and  Mr.  Feed 
W.  Pabks,  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

This  action,  begun  in  the  district  court  of  Arapahoe  county. 
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was  on  a  bond  given  by  Davis,  the  appellant,  and  others,  to 
Dunlevy,  as  clerk  of  the  county  court  of  Arapahoe  county, 
for  the  purpose  of  securing  such  deposits  as  he,  in  his  ca- 
pacity as  clerk,  might  make  in  the  Rocky  Mountain  Savings 
Bank,  and  to  protect  and  indemnify  him  and  his  official  sur- 
eties from  any  loss  resulting  therefrom.  There  was  a  judg- 
ment for  the  plaintiff,  which  was  appealed  to  the  court  of 
appeals,  and  there  affirmed,  and  the  case  comes  here  by  ap- 
peaL 

An  examination  of  the  record  discloses  that  in  the  court 
of  appeals  the  only  matters  brought  to  its  attention  were 
that  the  district  court  made  a  mistake  in  not  changing  the 
place  of  trial  of  the  action,  and  in  holding  that  the  bond  in 
question  was  not  void  as  against  public  policy,  and  not  in 
violation  of  section  1249,  Mills'  Ann.  Stats.,  prohibiting,  among 
other  things,  the  loaning,  with  or  without  interest,  by  any 
public  official  of  any  money  in  his  possession,  or  any  valuable 
security  received  by  him,  by  virtue  of  his  office. 

These  questions,  the  only  ones  discussed  by  the  court  of 
appeals,  and  rightly  so,  as  they  were  the  only  ones  argfued  by 
counsel,  were  decided  adversely  to  the  contention  of  appel- 
lant there,  who  is  the  appellant  here,  and  they  are,  also,  urged 
upon  this  review.  The  reasoning  of  Mr.  Justice  Wilson,  who 
wrote  the  opinion,  is  satisfactory  and  conclusive  upon  both 
propositions,  and  renders  superfluous  additional  argument  in 
support  of  the  conclusion  reached.  Davis  v.  Dunlevy^  11  Colo. 
App.  344.  The  appellant  raises  for  the  first  time  in  this  court 
some  new  questions,  such  as  that  the  bond  contained  no  seal ; 
that  it  was  not  properly  executed  by  the  Rocky  Mountain 
Savings  Bank,  one  of  the  sureties ;  that  the  answer  of  the  ap- 
pellant in  the  district  court  contained  sufficient  and  good  de- 
fenses to  the  cause  of  action  set  up  in  the  complaint,  which 
were  not  put  in  issue  by  the  replication ;  that  the  bond  was 
indefinite  and  uncertain ;  that  suit  upon  it  was  not  brought 
by  the  real  party  in  interest. 

In  Robinson  v.  D.^  R.  G.  R.  R.  Co.,  24  Colo.  98,  it  was 
held  that  it  is  too  late  to  raise  in  the  supreme  court  upon  error 
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to,  or  appeal  from,  the  court  of  appeals,  qaestions  not  pre- 
sented in  the  latter  tribunal  when  the  cause  was  there  pend- 
ing, unless  they  pertain  to  the  court's  jurisdiction  of  the  sub- 
ject-matter, or  the  sufiSciency  of  the  complaint.  None  of  the 
new  questions  argued  are  of  the  character  indicated  upon 
which  the  appellant  has  a  right  to  be  heard,  and  we  therefore 
decline  to  consider  them. 

Without  relaxing  the  rule  that  governs  a  review  of  the  judg- 
ment of  an  inferior  court,  we  may  safely  say  here  that  none 
of  the  rulings  complained  of,  even  if  appellant  were  permitted 
to  be  heard,  are  of  such  nature  as  to  work  a  reversal.  In  the 
light  of  this  record,  we  believe  aU  of  them  could  be  upheld. 
The  judgment  of  the  court  of  appeals  is  right  and  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 


[No.  8989.] 

The  International  Trust  Co.,  Trustee,  v.  The  Untted 
Coal  Co.  et  al. 

1.  Cobpobations—Rbokivebs. 

A  receiyer  should  not  be  appointed  for  a  corporation  in  an  action  by  a 
simple  contract  creditor  to  prevent  the  corporation  from  fraudn- 
lently  disposing  of  its  property,  and  patting  beyond  its  power  tlie 
ability  to  respond  to  a  judgment  sought  to  be  obtained  on  an  unse- 
cured debt 

2.  Cobpobations—Rbcbtvebs—Railboads— Expense  op  Opxbatiok 

— Pbiob  Liens. 
Wbere  a  receiver  has  been  appointed  for  an  insolvent  railroad  corpora- 
tion pending  a  suit  to  foreclose  a  mortgage  executed  by  the  com- 
pany, the  road  maybe  operated  by  the  receiver  and  the  expenses  of 
operation,  incurred  by  him,  as  well  as  certain  kinds  of  indebted- 
ness theretofore  incurred  by  the  company,  may  be  made  a  first  lien 
upon  the  income,  and  if  that  is  not  sufficient  for  the  purpose,  then 
upon  the  corpxiB  of  the  property  superior  to  that  of  the  prior  mort- 
gage, but  this  doctrine  does  not  apply  to  ordinary  private  corpora- 
tions engaged  in  purely  private  business.  In  administering  the 
afitairs  of  an  ordinary  insolvent  private  corpomtion  for  whioh  % 


Digitized  by 


Goo^z 


1900.]       Int.  Teust  Co.  v.  Untpbd  Coal  Co.  247 

receiver  has  been  appointed,  a  court  of  equity  has  not  the  power  to 
authorize  the  receiver  to  incur  indebtedness  for  carrying  on  the 
business,  and  to  make  the  same  a  lien  upon  the  property  superior 
to  that  of  prior  lien  holders  without  their  consent,  unless  such  in- 
debtedness relate  strictly  to,  and  is  necessary  for,  the  preservation 
of  the  status  of  the  property  at  the  time  of  the  appointment  of  the 
receiver. 

3.  CoBPOBATioNS— Rbcbivicbs— EzPBHSS  ofOpbbatino  COAIj  Minb— 

Pbiobitt  of  Libns. 
Expenses  incurred  by  a  receiver  of  a  coal  company  in  operating  its  mine, 
mining  and  selling  coal,  cannot  be  made  a  lien  on  the  property  prior 
to  that  of  mortgage  bondholders  on  the  ground  that  it  was  neces- 
sary to  preserve  the  status  of  the  property,  nor  on  the  ground  that 
the  expense  incurred  enriched  the  bondholders  by  adding  value  to 
the  property. 

4.  Saub — ^Estoppel. 

Where  a  receiver  was  appointed  for  an  insolvent  corporation  at  the  suit 
of  an  unsecured  creditor  to  prevent  the  corporation  from  disposing 
of  its  property,  the  fact  that  the  trustee  and  bondholders  secured 
by  a  first  mortgage  on  the  property  of  the  corporation  knew  that 
the  receiver  was  conducting  the  business  of  the  corporation  and 
did  not  object  thereto  nor  take  any  active  steps  to  intervene  in  the 
suit,  nor  bring  immediate  suit  to  foreclose  the  mortgage  did  not 
estop  them  from  objecting  to  the  expenses  incurred  by  the  receiver 
in  operating  the  business  being  made  a  prior  lien  to  their  mortgage 
lien,  where  the  holders  of  the  receiver's  certificates  had  notice  of 
the  mortgage  and  the  trustee  and  bondholders  on  every  occasion 
when  called  upon  to  act  protested  against  anything  that  would  give 
preference  over  them  to  persons  dealing  with  the  receiver. 

5.  MoBTQAGBB— Bonds— Tbustbbs. 

Where  a  trustee  in  a  mortgage,  executed  by  a  corporation  to  secure 
bonds,  is  improperly  made  a  party  to  a  suit  by  an  unsecured  cred- 
itor against  the  corporation,  the  bondholders  are  not  bound  by  the 
action  of  the  trustee. 

Appeal  from  the  District  Court  of  Arapahoe  County, 

In  the  year  1891  the  United  Coal  Company  was  organized 
under  the  laws  of  this  state  for  the  purpose  of  acquiring  coal 
lands  and  mining  and  selling  coal.  On  July  1,  1892,  it  bor- 
rowed $500,000  evidenced  by  600  of  its  negotiable  bonds  in 
the  stun  of  $1,000  each,  and  to  secure  their  payment  executed 
a  mortgage  to  the  International  Trust  Company,  as  trustee, 
upon  the  properties  which  it  then  owned  in  Boulder  counl^y 
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Colorado,  which  are  designated  in  the  record  as  the  northern 
mines  or  properties. 

Between  the  18th  of  July,  1892,  and  the  end  of  that  year, 
the  company  borrowed  of  the  Grerman  National  Bank  of  Den- 
ver, about  188,000,  and  as  collateral  security  for  the  same  de- 
posited with  the  bank  125  of  its  first  mortgage  bonds. 

Out  of  the  money  thus  borrowed  the  company  acquired  by 
purchase  a  leasehold  interest  in  the  Peerless  and  Oak  Creek 
coal  mines,  the  former  situate  in  Las  Animas  county,  the 
latter  in  Fremont  county,  Colorado,  which  are  called  the 
southern  mines.  James  Cannon,  Jr.,  was  the  president  and 
managing  officer  of  the  United  Company,  and  while  occupying 
that  relation  he  organized,  in  connection  with  other  persons, 
the  Peerless  Coal  Mining  Company  and  the  Oak  Creek  Coal 
Mining  Company,  and  he  improperly  induced  the  former  to 
buy,  and  the  United  Coal  Company  to  sell,  its  leasehold  in- 
terest in  the  Peerless  mine  for  1100,000,  $30,000  of  which  was 
paid  in  cash,  and  for  the  balance  of  $70,000  were  taken  the  un- 
secured notes  of  the  Peerless  Company ;  and  Cannon  fraudu- 
lently influenced  the  United  Coal  Company  to  sell,  and  the 
Oak  Creek  Company  to  buy,  the  leasehold  interest  in  the  Oak 
Creek  mine  for  a  total  consideration  of  $75,000,  $20,000  of 
which  was  paid  in  cash,  and  promissory  notes  of  the  vendee 
without  any  security  were  given  for  the  balance  of  $55,000. 
The  United  Coal  Company  then  took  a  lease  of  these  two 
mines  and  operated  them  thereunder. 

After  acquiring  the  obligations  of  the  Oak  Creek  and  Peer- 
less companies,  the  United  Coal  Company  became  indebted 
to  divers  persons,  Avith  whom,  after  indorsing  these  promis- 
sory notes,  it  hypothecated  them  as  collateral  security.  Can- 
non then,  by  fraudulent  conduct,  prevailed  upon  the  Peerless 
and  Oak  Creek  companies  to  agree  to  transfer  and  assign  to 
third  parties  their  respective  interests  in  the  Peerless  and 
Oak  Creek  mines,  which  were  their  only  assets,  which  action, 
if  consummated,  would  render  them  insolvent  and  unable  to 
meet  their  outstanding  obligations.  As  president,  and  in 
his  capacity  of  manager  of  the  United  Coal  Company,  he. 
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also,  improvidently  conducted  its  affairs,  and  was  guilty  of 
other  acts  which  tended  to  injure  its  creditors. 

At  this  juncture  the  German  National  Bank  of  Denver, 
in  the  month  of  April,  1894,  instituted  an  action  in  the  dis- 
trict court  of  Arapahoe  county  against  these  three  corpora- 
tions, the  complaint  setting  forth  at  great  length  the  facts 
outlined  in  the  foregoing  statement. 

The  relief  prayed  was  a  temporary  injunction  restraining 
the  Peerless  and  the  Oak  Creek  companies  from  transferring, 
assigning  or  incumbering  any  of  their  properties,  to  the  end 
that  the  same  might  be  subjected  to  the  payment  of  their  in- 
debtedness and  of  their  obligations  guaranteed  by  the  United 
Coal  Company ;  for  the  appointment  of  a  receiver  of  the  de- 
fendant companies  and  particularly  of  the  coal  mines  known 
as  the  Peerless  and  Oak  Creek  mines ;  and  that  the  receiver 
be  allowed  to  operate  them  during  the  suit,  the  only  ulti- 
mate object  of  which  was  to  recover  judgment  against  the 
United  Coal  Company  for  the  sum  of  $88,000  which  it  had 
borrowed  of  the  plaintiff  bank. 

Injunctive  writs  were  granted,  and,  after  notice  to  the 
United  Coal  Company,  H.  C.  Brooks  was  appointed  receiver 
of  the  defendant  companies,  with  power  to  conduct  the  busi- 
ness in  the  usual  and  ordinary  manner  until  the  further 
order  of  the  court.  He  immediately  took  possession,  and 
conducted  the  business  as  it  had  theretofore  been  carried  on 
until  March  26,  1895,  when  he  resigned,  and  was  succeeded 
by  Edward  F.  Bishop,  who  continued  to  operate  the  prop- 
erties until  August  4,  1896,  when  the  International  Trust 
Company,  the  appellant  herein,  instituted  its  action  in  behalf 
of  the  first  mortgage  bondholders  to  foreclose  the  mortgage 
above  referred  to. 

The  mortgage  or  deed  of  trust  held  by  the  International 
Trust  Company  embraced  only  the  northern  properties,  and 
did  not  include  either  of  the  subsequently  acquired  southern 
properties.  The  principal  defendant,  the  United  Coal  Com- 
pany, had  no  interest  either  in  the  Oak  Creek  or  Peerless 
mine,  outside  of  the  operating  contracts  referred  to,  and  ex- 
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oept  that  it  bad  pledged  the  notes  of  these  companies  and 
was  liable  as  guarantor  or  indorser. 

When  Brooks  was  appointed  receiver,  the  entire  issue  of 
the  bonds  covered  by  the  mortgage  had  been  certified  by  the 
trustee  and  were  outstanding,  and,  while  the  complaint  does 
not  allege  any  default  of  the  mortgagor,  it  seems  that  a  part 
of  the  interest  due  on  the  bonds  had  not  been  paid  at  the 
time  the  bank  brought  its  suit.  The  unsecured  indebted- 
ness of  the  United  Coal  Company  when  the  receiver  was  ap- 
pointed amounted  to  about  |;200,000,  and  though  the  com- 
plaint in  the  bank  suit  alleged  that  the  Peerless  and  the  Oak 
Creek  mines  were  worth  several  hundred  thousand  dollars, 
and  that  the  total  assets  of  the  United  Coal  Company,  includ- 
ing its  leasehold  interests,  were  sufficient  to  pay  the  bonded 
indebtedness  and  the  unsecured  creditors,  it  conclusively  ap- 
pears that  the  only  available  assets  of  the  United  Coal  Com- 
pany were  the  northern  mines  covered  by  the  mortgage,  and 
some  book  accounts,  and  what  value  these  operating  contracts 
possessed,  and  the  notes  of  the  Peerless  and  Oak  Creek 
companies  which  the  United  Company  pledged  in  borrow- 
ing money.  Included  in  this  unsecured  indebtedness  was 
$80,000  due  to  miners  for  labor  done  in,  and  to  merchants 
for  supplies  furnished  to,  the  mines.  A  large  part  of  the 
money  borrowed  by  the  receivers  on  the  receivers'  certificates 
was  devoted  to  the  payment  of  this  debt,  which  all  concede 
was  contracted  long  after  the  mortgage  was  recorded  and 
thus  inferior  thereto.  While  operating  the  properties,  the 
two  receivers  contracted  a  total  indebtedness  of  about  $75,000, 
which  is  the  subject-matter  of  the  controversy  before  this 
court.  In  June,  1896,  under  an  order  of  the  court,  the  re- 
ceiver in  the  bank  suit  sold  the  Oak  Creek  mine,  and  to  the 
owners  and  purchasers  the  court  ordered  receiver's  certifi- 
cates to  issue  for  money  which  was  due  them  on  an  operat- 
ing contract  in  force  between  the  receiver  and  the  Oak  Creek 
Coal  Company,  and  these  were  adjudged  in  the  court  below 
a  first  and  paramount  lien  upon  all  the  northern  properties 
of  the  United  Coal  Company.    The  bondholders'  receiver 
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promptly  abandoned  the  contract  pertaining  to  the  Peerless 
mine,  and  made  no  claim  whatever  upon  either  of  the  south- 
em  properties. 

When  the  International  Trust  Company  filed  its  complaint 
to  foreclose  the  mortgage,  the  district  court,  after  appointing 
John  L.  McNeil  receiver,  to  whom  Bishop  was  directed  to 
turn  over  the  property  of  the  United  Coal  Company,  entered 
an  order  consolidating  the  action  with  the  suit  of  the  Ger- 
man National  Bank  above  referred  to,  and  in  the  order  of 
consolidation  provided  that  future  proceedings  should  be 
conducted  under  one  title,  and  expressly  reserved  jurisdic- 
tion to  hear  and  determine  all  matters  growing  out  of  the 
bank  suit  or  arising  out  of  the  receivership,  as  if  no  consolid- 
ation had  taken  place.  It  was  further  provided  that  appel- 
lant's receiver,  by  taking  possession  of  the  mortgaged  prop- 
erty, should  take  the  same  subject  to  all  valid  claims  arising 
out  of  the  receivership  in  the  bank  case,  as  the  same  might 
be  thereafter  judicially  ascertained,  provision  being  specially 
made  that  his  appointment  should  in  no  wise  affect  the  valid- 
ity or  priority  of  the  claims  against  the  former  receivers,  the 
court  expressly  reserving  to  itself  for  future  consideration 
the  determination  of  the  respective  priority  and  right  of  each 
and  every  claimant  or  creditor  of  the  receivers  in  the  bank 
case. 

Under  the  order  of  the  court,  the  bondholders'  receiver 
gave  notice  to  all  parties  interested,  including  creditors  and 
claimants  against  the  receivers  in  the  bank  case,  and  these 
parties  were  given  leave  to  present,  and  they  filed,  their 
claims  for  the  consideration  of  the  court.  Soon  after  the 
bondholders'  suit  was  begun,  the  Trust  Company  (appellant 
here)  filed  a  petition  reciting  the  facts  concerning  the  con- 
tracting of  the  indebtedness  by  the  receivers  in  the  bank  case, 
and  setting  forth  that,  in  response  to  its  notice,  numerous 
creditors  of  these  receivers  had  filed  claims  in  the  court  for 
large  amounts  of  money,  claiming  to  be  entitled  to  a  prefer- 
ence over  the  mortgage  bonds,  and  after  setting  forth  that  a 
laige  part  of  this  indebtedness  was  contracted  by  the  receiv- 
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era  in  operating  the  southern  properties  which  were  not 
covered  by  appellant's  mortgage,  and  inasmuch  as  the  trustee 
could  not  pass  upon  or  determine  either  the  amount  or  the 
priority  of  these  claims,  an  order  of  reference  was  asked  of, 
and  made  by,  the  court,  and  a  referee  was  appointed  to  take 
testimony  and  report,  which  was  done,  and  the  court,  in  pass- 
ing upon  his  report,  approved  his  findings  and  on  March  20, 
1898,  made  a  final  decree  of  foreclosure  and  sale  in  which  it 
made  certain  of  the  indebtedness  incurred  by  the  receivers  in 
operating  the  properties  a  first  and  prior  lien  upon  the  mort- 
gage properties  superior  to  the  lien  of  the  deed  of  trust  held 
by  the  appellant  as  trustee. 

After  providing  for  the  sale,  and  the  payment  of  the  costs 
and  expenses  thereof,  the  decree  directed  that  the  first  pro- 
ceeds should  be  applied  to  the  payment  of  the  certificates  of 
indebtedness  issued  by  the  receivers,  and  which  had  been 
made  prior  liens  by  the  court,  and  that  the  balance,  if  any, 
should  then  be  applied  to  the  payment  of  the  mortgage 
bonds.  In  the  complications  developed  in  the  progress  of 
the  causes,  it  seems  that  the  original  purpose  of  the  bank 
suit  was  abandoned  or  lost  sight  of.  The  bank  itself,  soon 
after  it  began  its  suit,  passed  into  a  receiver's  hands,  and 
its  suit  was  never  prosecuted  to  judgment.  The  Interna- 
tional Trust  Company,  as  tiiistee  for  the  holders  of  the 
bonds,  appealed  from  such  portion  of  the  decree  as  made 
any  of  the  indebtedness  a  prior  lien  to  the  bonds. 

The  foregoing  statement  sufficiently  indicates  the  general 
nature  of  tie  questions  brought  up  for  review,  though  it  is 
but  a  mere  outline  of  what  is  contained  in  the  voluminous 
record.  Such  additional  facts  as  will  elucidate  the  points 
in  controversy  will  be  found  in  the  opinion. 

Mr.  John  S.  MoBbth,  for  appellant 

Mr.  WiLLABD  Tbllbb,  Messrs.  Hodges,  Wilson  & 
Hodges,  Mr.  F.  A.  Williams,  Mr.  G.  Q.  Richmond  and 
Mr.  Chables  E.  Gast  for  appellees. 
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Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  immediate  and  principal  question  for  our  determina- 
tion is  whether  the  lien  of  the  receivers'  certificates  is  senior 
or  junior  to  the  lien  of  the  prior  recorded  mortgage.  The 
discussion  of  that  question,  however,  will  be  simplified  bj 
considering  briefly  the  nature  of  the  action  brought  by  the 
German  National  Bank. 

Though  the  bank  held  as  collateral  security  for  its  loan  to 
the  United  Coal  Company  some  first  mortgage  bonds  of  the 
latter,  the  action  which  it  instituted  was  not  for  the  purpose 
of  foreclosing  the  mortgage,  or  protecting  its  interests  as  a 
bondholder.  Fairly  considered,  the  principal,  and,  in  fact, 
the  sole,  object  of  the  action  was  to  conserve,  for  the  benefit 
of  an  unsecured  creditor  seeking  a  judgment,  the  assets  of 
his  debtor,  if  any,  exclusive  of  those  covered  by  the  debtors' 
prior  mortgage.  The  plaintiff  in  that  case,  therefore,  cannot 
be  considered  in  any  sense  as  a  representative  of  the  bond- 
holders, or  as  having  brought  the  suit  for  the  purpose  of 
protecting  their  interests.  It  described  itself  as  a  pledgee 
of  bonds  only  to  acquire  an  additional  standing  in  court,  to 
be  heard  upon  a  complaint  that  the  assets  of  the  company 
that  issued  the  bonds,  in  excess  of  the  amount  of  the  bonded 
debt,  were  about  to  be  squandered,  and,  for  that  reason,  a 
receiver  should  be  appointed  to  conserve  them  for  a  creditor 
whose  debt  could  be  made  only  out  of  such  surplus. 

The  appointment  of  a  receiver  at  the  instance  of  the  bank 
is,  perhaps,  not  directly,  or  necessarily,  before  us  upon  this 
review,  but  lest  our  silence  concerning  it  might  be  miscon- 
strued as  an  approval  of  the  court's  action,  we  take  this 
occasion  to  declare  that  a  receiver  should  not  have  been 
appointed;  and  while  the  court,  in  making  the  appointment, 
inay  not  have  been  without  jurisdiction,  still  the  case  was 
not  one  which  called  for  the  exercise  of  that  power.  As 
already  indicated,  instead  of  being  in  the  nature  of  a  suit 
to  foreclose  a  lien,  it  was,  on  the  contrary,  avowedly  an  ao- 
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tion  by  a  simple  contract  creditor  to  prevent  a  debtor  from 
fraudulently  disposing  of  its  property,  and  putting  bej^nd 
its  power  the  ability  to  respond  to  a  judgment  sought  to  be 
obtained  on  an  unsecured  note. 

In  a  series  of  cases  decided  by  the  supreme  court  of  Uie 
United  States,  beginning  with  WaUaee  v.  Loomisj  97  U.  S. 
146,  and  including  among  many  other  cases  that  might  be 
cited  FoBdiek  v.  Schall,  99  U.  S.  235,  BarUm  v.  Barbimr^  104 
U.  S.  126 ;  MiUonherger  v.  Logamport  By.  Oo.^  106  U.  S.  286, 
Umim  ISnMt  Co.  v.  Souther,  107  U.  S.  691,  Bumham  v.  Bowen, 
111  U.  S.  776,  Union  Trust  Co.  v.  111.  Midland  B.  B.  Co.,  117 
U.  S.  434,  Wood  V.  Trust  Co.,  128  U.  S.  416,  421,  Kneetand 
V.  Amer.  Loan  ^  Trust  Co.,  186  U.  S.  89,  and  Morgans,  etc., 
Co.  V.  Texas  Cent.  B.  B.  Co.,  137  U.  S.  171,  in  which  receiv- 
ers  of  insolvent  railway  companies  have  been  appointed,  the 
doctrine  has  become  firmly  established  that,  pending  a  suit 
to  foreclose  a  mortgage  executed  by  a  railroad  company,  die 
road  may  be  operated  by  a  receiver,  and  the  expenses  of  the 
operation  incurred  by  him,  as  well  as  certain  kinds  of  in- 
debtedness theretofore  contracted  by  the  company,  may  be 
made  a  first  lien  upon  the  income,  and  if  that  is  not  suffi- 
cient for  the  purpose,  then  upon  the  corpus  of  the  property, 
superior  to  that  of  the  prior  mortgage. 

Counsel  representing  the  holders  of  the  receivers'  certifi- 
cates in  this  case  invoke  this  doctrine,  and  seek  to  extend  it 
to  certificates  issued  by  a  receiver  under  the  order  of  the 
court  in  administering  upon  an  insolvent  private  corporation. 
In  passing,  it  may  be  observed  that  in  every  case  in  which 
the  doctrine  has  been  applied,  the  suit  was  one  by  the  trustee 
either  to  foreclose  a  mortgage,  or  to  defend  or  protect  as 
i^inst  a  stranger  seeking  to  enforce  or  destroy  the  trust,  the 
rights  of  the  bondholders.  Our  attention  has  been  called  to 
but  one  case  in  which  this  doctiine  has  been  extended  to  an 
ordinary  insolvent  private  corpomtion,  and  that  is  the  case  of 
Mlis  V.  Water  Co.,  86  Tex.  109.  The  learned  judge  deliver- 
ing the  opinion  states  that  he  can  perceive  no  difference  in 
principle,  so  far  as  the  applicability  of  the  doctrine  is  eon- 
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eemed,  between  railroads  and  ordinaiy  private  corporations, 
and  cites  in  support  of  his  conclusion  Appeal  of  Nesfie^  12 
AtL  Rep.  271.  But  an  examination  of  the  facts  of  that 
case  shows  that  the  parties  then  before  the  court,  including 
creditors,  consented  to  the  order  displacing  their  prior  lien. 
This  being  true,  it  is  not  in  point.  After  having  decided  the 
case  on  general  equity  principles,  the  Texas  court  proceeds 
to  demonstrate  that,  under  their  statute  in  force  at  the  time 
the  case  was  decided  and  the  rights  of  the  parties  accrued, 
the  expenses  of  the  receiver  which  were  evidenced  by  the  re- 
ceiver's certificates  were  expressly  made  a  prior  lien  to  that 
of  a  recorded  mortgage.  So  the  case  cannot  be  considered  as 
authority  for  the  doctrine  contended  for  here,  and  the  remarks 
of  the  court  to  that  effect  were  clearly  obiter.  Moreover,  the 
case  is  unlike  the  case  at  bar  in  other  particulars,  and  it 
might  be  that  the  court,  in  its  decision,  was  influenced  by  the 
fact  that  the  interests  of  the  community,  which  derived  its 
domestic  water  supply  from  the  property,  demanded  a  con- 
tinuance of  its  operation  by  a  receiver. 

We  are  referred  to  some  late  cases  by  the  supreme  court 
of  the  United  States  which  are  said  to  recognize  the  extension 
of  the  rule,  as  made  by  the  district  court.  Cake  v.  Mohun^ 
164  U.  S.  311,  is  cited  as  one  holding  that  a  court  of  equity 
has  power,  through  its  receiver,  to  carry  on  a  purely  private 
business,  and  in  doing  so  to  authorize  the  contracting  of  in- 
debtedness which  it  may  make  superior  to  a  mortgage  prior 
in  time.  In  that  case,  where  a  receiver  was  appointed  to 
conduct  a  hotel,  no  question  was  raised  as  to  the  power  of 
the  court  in  the  premises.  The  court  authorized  the  receiver 
to  borrow  money  to  pay  expenses  and  to  issue  his  certificates, 
but  the  court  did  not  say  that  the  lien  thereof  should  be  par- 
amount and  superior  to  a  prior  mortgfage  without  the  consent 
of  the  mortgagees.  Indeed,  the  prior  lien  holders  were  not 
before  the  court,  and  yet  the  decree  of  foreclosure  was  made 
subject  to  the  prior  mortgage.  The  purchasers  at  the  re- 
ceiver's sale  were  the  ones  complaining,  but  in  order  to  get 
possession  of  the  property  they  had  given  to  the  receiver  an 
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undertaking,  and  the  court  expressly  said  that  the  purchasers 
(the  appellants),  could  not  object  to  the  order  of  the  court 
adjudicating  the  receiver's  certificates  superior  to  their  claim 
(of  holding  the  property  free  of  their  lien),  because  in  their 
undertaking  they  agreed  to  pay  such  sums  of  money  as  the 
court  should  thereafter  find  to  be  due  the  receiver  on  account 
of  his  expenditures  in  conducting  the  hotel.  In  other  re- 
spects, not  necessary  to  specify,  the  case  is  quite  different 
from  the  one  at  bar. 

Kneeland  v.  Bass  F.  ^  M.  Works,  140  U.  S.  592,  related 
to  a  receivership  of  a  railroad  property,  and  is  not  authority 
for  the  contention  of  appellees.  Fidelity  Ins.,  etc.,  Co.  v.  Iron 
Co.,  68  Fed.  Rep.  623,  cited  in  support  of  appellees'  position, 
is  not  in  point,  for  the  court  there  held  that  the  power  con- 
tended for  did  not  exist  unless  it  was  necessaiy  to  issue  the 
certificates  to  preserve  the  existence  of  the  property  and  the 
franchise  in  the  condition  in  which  they  were  when  the  re- 
ceiver was  appointed.  Nor  are  Knickerbocker  v.  McEindUy 
Coal  Co.,  172  111.  535,  nor  Thornton  v.  H.  A.  ^  B.  R,  R.  Co., 
94  Ala.  353,  when  fairly  considered,  in  point.  In  the  Illinois 
case  the  court  held  that  the  consent  of  the  appellant,  who 
represented  the  prior  lien  holders,  was  given  to  the  incurring 
of  the  indebtedness. 

The  supreme  court  of  the  United  States  has  not  directly 
limited  the  doctrine  to  railroad  cases,  but  in  some  of  its  later 
decisions  there  is  a  clear  intimation  that  it  should  be  thus 
restricted,  and  even  in  railroad  cases  the  power  should  be 
exercised  sparingly  and  with  great  caution.  In  Wood  v.  Ihut 
Co.,  supra,  the  court  said: 

''The  doctrine  of  Fosdick  v.  Schall  has  never  yet  been 
applied  in  any  case,  except  that  of  a  railroad.  The  case  lays 
great  emphasis  on  the  consideration  that  a  railroad  is  a  peculiar 
property,  of  a  public  nature,  and  discharging  a  great  public 
work.  There  is  a  broad  distinction  between  such  a  case  and 
that  of  a  purely  private  concern." 

In  Kneeland  v.  American  Loan  ^  Trust  Co.,  supra,  the 
court  in  condemning  the  practice  of  appointing  receivers  and 
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attempting  to  exercise  absolute  control  over  the  property, 
uses  this  language : 

*'  It  has  been  assumed  that  a  court  appointing  a  receiver 
could  rightfully  burden  the  mortgaged  property  for  the  pay- 
ment of  any  unsecured  indebtedness  in  preference  to  the 
mortgage  liens  sought  to  be  enforced.  Can  anything  be  con- 
ceived which  more  thoroughly  destroys  the  sacredness  of 
contract  obligations  ?  ♦  ♦  *  We  emphasize  this  fact  of  the 
sacredness  of  contract  liens,  for  the  reason  that  there  seems 
to  be  growing  an  idea,  that  the  chancellor,  in  the  exercise  of 
his  equitable  powers,  has  unlimited  discretion  in  this  matter 
of  the  displacement  of  vested  liens." 

In  FarmerB^  Loan  ^  Trust  Co.  v.  Qrape  Greek  Coal  Co., 
50  Fed.  Rep.  481,  the  court  expressly  holds  that  the  doctrine 
which  the  supreme  court  of  the  United  States  has  laid  down 
in  railroad  receivership  cases  has  no  application  to  private 
concerns,  stating :  "  This  has  been  done,  however,  on  grounds 
not  applicable  to  mortgages  executed  by  private  corpora- 
tions." The  entire  opinion  is  instructive  upon  the  question 
before  us.  In  Raht  v.  Attrill,  106  N.  Y.  423,  a  like  conclu- 
sion was  reached  in  an  exhaustive  and  learned  opinion  by 
Mr.  Justice  Andrews.  In  Bound  v.  So.  Carolina  Ry.  Co.^ 
50  Fed.  Rep.  312,  there  was  an  unsuccessful  attempt  to  apply 
the  doctrine  of  Fosdick  v.  Schally  supray  to  the  case  of  a  navi- 
gation company  which  had  passed  under  the  control  of  a 
receiver.  To  the  same  effect,  see  LaugJUin  v.  U.  S.  Rolling 
Stock  Co.y  64  Fed.  Rep.  25,  Fidelity/  Ins.  Co.  v.  JRoanoke  Iron 
Co.,  68  Fed.  Rep.  628,  and  Doe  v.  N.  W.  Coal  Co.,  78  Fed. 
Rep.  62. 

Hanna  v.  State  Trust  Co.,  70  Fed.  Rep.  2,  went  up  from 
the  circuit  court  of  the  United  States  for  the  district  of  Colo- 
rado. It  was  a  suit  by  the  second  mortgagee  to  foreclose  a 
mortgage  on  real  estate,  in  which  the  prior  mortgagees  were 
parties,  and  in  which  a  receiver  was  appointed,  who  applied 
for  leave  to  issue  receiver's  certificates  to  be  made  a  prior  lien 
upon  the  lands  for  the  purpose  of  raising  money  to  pay  taxes, 
carry  out  contracts  with  purchasers  and  continue  the  busi- 
VoL.  xxvn— 17 
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ness  of  the  company,  which  was  that  of  irrigating,  improring 
and  colonising  arid  lands.  In  a  trenchant  opinion  by  Cald- 
well, J.,  it  was  held  that  the  certificates  might  be  issued  to 
pay  taxes,  but  that  the  court  would  not,  against  the  objec- 
tion of  the  first  mortgagees,  issue  certificates  to  displace  their 
liens  for  the  other  purposes  suggested.  This  case,  perhaps, 
goes  farther  than  some  others  in  limiting  the  powers  of  the 
court  in  such  a  case,  but  we  approve,  in  general,  of  the  whole- 
some doctrine  enunciated.  See,  also,  Snively  v.  Loomis  Coal 
Co.^  69  Fed.  Rep.  204,  Baltimore  B.  <&  L.  Asm,  v.  Alderson^ 
90  Fed.  Rep.  142,  and  Jones  on  Railroad  Securities,  §  259, 
et  seq. 

After  a  careful  consideration  of  all  the  authorities  cited, 
we  are  of  opinion  that,  in  administering  the  affairs  of  an  or- 
dinary insolvent  private  business  corporation  for  which  a  re- 
ceiver has  been  appointed,  a  court  of  equity  has  not  the  power 
to  authorize  the  receiver  to  incur  indebtedness  for  carrying 
on  the  business  and  to  make  the  same  a  first  and  paramount 
lien  upon  the  corpus  of  the  property  superior  to  that  of  prior 
lien  holders  without  their  consent.  While  it  may,  in  a  proper 
action,  and  with  the  proper  parties  present,  through  the  in- 
strumentality of  a  receiver  carry  on  the  business  of  private 
corporations  or  individuals  temporarily,  and  incur  obligations 
therefor  that  may  be  made  a  pai'amount  lien  on  the  corpus  of 
the  property,  such  obligations  must  have  been  contracted  for, 
and  must  relate  strictly  to,  the  preservation  of  the  %tatu9  of 
the  property  at  the  time  of  the  appointment  of  the  receiver. 
We  are  not  disposed  to  extend  the  doctrine  established  by 
the  federal  courts  in  administering  upon  insolvent  railroad 
corporations  to  those  of  ordinary  business  corporations. 

Appellees,  however,  insist  that,  even  if  the  rule  which  we 
have  just  laid  down  upon  the  main  question  in  the  case  is 
right,  still  the  decree  may  be  upheld  upon  other  principles. 
And  this  leads  us  to  a  consideration  of  the  various  arguments 
advanced  in  their  support.  There  are  a  number  of  appellees 
represented  by  different  counsel,  not  all  of  whom  seek  to 
uphold  the  decree  upon  the  same  grounds ;  but  we  shall  con- 


Digitized  by 


Goo^z 


1900.]        Int.  Tbust  Co.  v.  Unttbd  Coal  Co.  259 

sider  all  arguments  deemed  worthy  of  notice  without  indicat- 
ing by  which  counsel  they  are  advanced. 

1.  We  have  already  suggested  that,  had  the  character  of 
the  action  and  the  presence  of  the  proper  parties  warranted 
it,  certificates  in  this  case  might  have  been  issued  for  money 
borrowed  to  preserve  and  hold  intact  the  property  of  the  in- 
solvent corporation,  which  might  have  been  established  as 
liens  paramount  to  that  of  the  prior  mortgage  had  the  income 
been  insufficient  to  dischai-ge  them.  Sucb,  however,  is  not 
this  case.  While  reference  in  some  of  the  orders  is  made  to 
the  fact  that  the  receiver  is  permitted  to  borrow  money  to 
preserve  the  property,  it  is  unquestionably  true  that  the 
money  for  which  these  certificates  were  issued  was  borrowed 
to  carry  on  the  business  of  mining  and  selling  coal,  and  in  no 
proper  sense  can  it  be  said  that  they  represent,  or  were  given 
for,  money  devoted  to  the  preservation  of  the  property. 

2.  One  of  the  counsel  urges  that,  under  the  equitable  doc- 
trine of  unjust  enrichment,  it  would  be  unfair  for  the  bond- 
holders to  receive  an  increment  to  the  property  without  ac- 
counting to  those  who  made  it  How  this  contention  can  be 
made  is  utterly  beyond  our  comprehension.  The  facts  abun- 
dantly show  that,  instead  of  any  enrichment  accruing  to  the 
property  in  which  the  bondholders  were  interested,  directly 
the  opposite  occurred,  siQce  many  thousands  of  tons  of  cotd 
were  taken  from  their  property  which,  to  that  extent,  was 
depreciated  in  value,  and  in  the  operation  of  mining  an  in- 
debtedness was  incurred  over  and  above  the  profits  reaching 
into  thousands  of  dollars.  Whatever  may  be  the  doctrine 
sought  to  be  enforced,  the  facts  of  this  case  do  not  call  for  its 
application. 

8.  The  principal  ground  relied  upon  by  one  of  the  counsel 
for  the  appellees,  and  which,  in  our  judgment,  is  the  only  one 
worthy  of  serious  consideration,  is  that,  because  of  the  con- 
duct of  the  bondholders  and  their  trustee,  they  are  now  es- 
topped to  complain.  It  will  be  observed  that,  in  the  suit  by 
the  bank,  neither  the  trustee  nor  any  of  the  bondholders  was 
by  the  plaintiff  made  a  party.  *  Indeed,  no  cause  of  action 
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whatever  was  stated  against  either  the  trustee  or  the  bond- 
holders, and  no  relief  was  sought  that  in  any  wise  could  inju- 
riously affect  them.  The  subsequent  order  of  the  court,  at 
the  request  of  the  receiver,  by  which  the  trustee  was  brought 
in,  was  erroneous,  and  cannot  operate  in  any  way  to  its  injury 
or  that  of  the  cestuis  que  trustent.  During  the  receivership 
of  Brooks  it  appears  that  he  filed  various  petitions  in  the 
court  stating  that  an  indebtedness  of  about  $80,000  had  been 
incurred  by  the  United  Coal  Company  before  he  was  ap- 
pointed receiver,  mainly  for  labor  and  supplies.  These  cred- 
itors were  clamorous  for  payment,  and  threatened  seriously 
to  interfere  with  the  successful  operation  of  the  properties 
unless  their  claims  wei-e  liquidated.  The  receiver,  therefore, 
asked  the  permission  of  the  court  to  borrow  money,  issue  re- 
ceiver's certificates  therefor,  and  have  them  made  a  first  and 
paramount  lien  upon  the  corpus  of  the  property,  and  he  gave 
notice  to  the  trustee  and  some  of  the  bondholders  who  could 
easily  be  reached  of  his  intention  to  apply  for  this  authority. 
The  trustee  and  bondholders  notified  appeared  and,  while 
not  objecting  to  the  borrowing  of  money  provided  it  was  to 
be  paid  out  of  the  profits  of  the  business,  strenuously  objected 
thereto  if  it  was  to  be  made  a  lien  superior  to  theirs.  The 
court  permitted  the  borrowing  of  the  money,  but  made  the 
debt  thus  contracted  subject  to  all  prior  liens,  and  during 
the  entire  i*eceivership  of  Brooks,  upon  successive  applications 
made  for  the  borrowing  of  money  for  various  purposes,  the 
court  uniformly  in  its  numerous  orders  expressly  made  the 
indebtedness  to  be  incurred  subject  to  the  prior  liens. 

After  Mr.  Bishop  was  appointed  receiver  in  place  of  Brooks, 
resigned,  upon  his  representation  that  the  International  Trust 
Company  was  a  proper  party,  the  court  made  it  a  party — which 
ruling  was  unauthorized — and  ordered  it  brought  in,  and  after 
this  order  was  made,  and  Bishop  filed  a  petition  asking  leave 
to  borrow  money  and  issue  receiver's  certificates  to  be  a  first 
lien,  a  notice  of  the  application  was  served  upon  the  Inter- 
national Trust  Company,  and  it  appeared  by  counsel  and 
objected  thereto ;  but  the  court,  notwithstanding  this  objec- 
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tion,  permitted  certificates  to  be  issued  and  made  them  a  lien 
upon  the  earptM  of  the  property  superior  to  that  of  the  mort- 
gage. 

This  was  the  first  action  upon  the  part  of  the  court,  and 
constituted  the  only  order  antecedent  to  the  final  decree,  in 
which  the  prior  security  was  injuriously  affected.  This  money 
which  Bishop  desired  to  borrow  was  applied  in  liquidating 
indebtedness  incurred  by  his  predecessor  Brooks,  and  which, 
in  large  part,  resulted  from  the  payment  by  Brooks  of  the 
$80,000  due  to  miners  and  others  before  the  bank  suit  was 
started ;  and  at  the  time  Brooks  obtained  permission  to  raise 
the  money,  the  order  granting  it  specified  that  prior  liens 
were  not  to  be  impaired. 

After  the  Trust  Company  brought  its  suit  to  foreclose  the 
mortgage,  and  upon  its  consolidation  with  the  bank  suit,  the 
court  expressly  reserved  for  future  consideration  the  relative 
ranking  of  the  indebtedness  incurred  by  the  two  receivers 
with  that  represented  by  the  mortgage  bonds.  It  is  said  by 
counsel  that  the  Trust  Company  and  some  of  the  bondholders 
not  only  knew  that  a  receiver  had  been  appointed  in  the  bank 
suit,  but  that  he  was  conducting  the  business  of  the  United 
Coal  Company  in  the  ordinary  way,  and  made  no  objection 
to  it ;  and  that,  therefore,  in  the  absence  of  an  objection,  or 
upon  the  failure  of  the  trustee  to  bring  a  suit  to  foreclose  the 
mortgage,  it  and  its  cestuis  que  truatent  must  now  be  held  es- 
topped to  question  the  order  of  the  court  which  subordinated 
their  lien  to  that  of  innocent  parties  who  advanced  money, 
performed  labor,  and  furnished  supplies,  upon  the  faith  of 
the  acquiescence  by  the  representative  of  the  bondholders  in 
the  receivership  proceedings. 

To  this  we  reply  that  there  is  no  evidence  at  all  that  the 
holders  of  these  certificates  were  in  any  way  misled  by,  or 
were  influenced  to  act  upon,  the  conduct  of  the  bondholders 
or  their  trustee.  They  were  charged  with  notice  of  the 
mortgage,  because  it  was  recorded  long  before  the  receiver 
was  appointed.  They  also  were  advised  that  all  of  the  indebt- 
edness incurred  by  Brooks, — which  comprised  the  larger  part 
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now  in  controyersy  as  haying  been  contracted  by  Bishop, 
and  is  really  the  same  debt  in  a  new  form, — ^was  incurred 
under  an  order  of  the  court  which  specifically  made  it  inferior 
to  the  lien  of  the  mortgage.  The  fact  that  subsequently 
the  certificates  issued  by  Bishop  were  made  superior  to  the 
mortgage  lien  in  no  wise  affects  the  question  now  before  us; 
and  when  it  is  considered  that  the  court  reseryed  to  itself  the 
right  to  determine  the  rank  of  the  liens  in  the  final  decree, 
it  cannot  be  said  that  certificate  holders  relied  upon  acquies- 
cence or  consent  of  prior  lien  holders,  or  that  the  appellant, 
as  the  representatiye  of  the  bondholders,  is  either  estopped, 
or  has  acquiesed  in,  or  has  been  negligent  in  asserting  their 
right  and  pi'otesting  against  the  subordination  of  the  mort- 
gage lien;  particularly  when  it  promptly  objected  to  the 
action  of  the  trial  coui*t,  and  has  diligently  prosecuted  an  ap- 
peal from  its  judgment. 

It  was  not  encumbent  upon  the  mortgagee  to  foreclose  the 
mortgage  at  any  particular  time.  It  might  select  the  forum 
and  the  time  for  that  purpose,  and  merely  because  it  took  no 
actiye  steps  to  interyene  in  the  suit  of  the  unsecured  creditor, 
when  considered  in  the  light  of  the  character  of  that  suit, 
should  not  operate  to  displace  its  prior  yeeted  right.  Indeed, 
the  bondholders  had  a  right  to  suppose,  and  nothing  occurred 
to  make  them  think  otherwise,  that  the  expenses  of  the  re- 
ceiyership  were  to  be  paid  out  of  the  profits  of  the  business, 
and  the  first  orders  of  the  court  confirmed  them  in  this  sup- 
position; and  wheneyer  there  was  an  occasion,  either  in 
response  to  a  notice  to  appear  in  answer  to  a  petition  of  the 
receiyers,  or  in  priyate  conversation,  they  all  objected  to  any 
action  that  in  any  wise  impaired  their  prior  lien. 

It  may  be,  and  is  unfortunate  that  the  holders  of  these 
certificates  are  to  lose  their  money,  because  it  is  conceded 
that  there  was  realized  at  the  foreclosure  sale  much  less  than 
the  amount  of  the  bonds ;  but  so,  also,  would  it  be  a  greater 
hardship  upon,  and  a  flagrant  injustice  to,  the  persons  who 
advanced  their  money  to  the  company,  the  common  debtor, 
and  prudently  took  a  prior  lien  upon  its  property,  to  have 
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their  rights  subordinated  to  obligations  subsequently  in- 
curred in  carrying  on  the  business  of  the  company  by  re- 
ceivers who  were  appointed  to  manage  the  property  so  as  to 
get  something  for  junior  creditors. 

It  is  said  moreover,  and  authorities  are  cited  to  that  effect, 
that  a  trustee  of  a  mortgage  represents  the  bondholders,  and 
even  though  the  latter  are  not  actual  parties  to  a  suit,  what 
hinds  the  trustee  binds  the  bondholders.  We  have  no  dis- 
position to  question  this  doctrine  when  fairly  applied,  but  it 
is  wholly  foreign  to  the  facts  of  this  case.  In  a  suit  brought 
by  the  trustee  of  a  mortgage  to  foreclose  the  same,  or  when 
he  is  in  court  as  a  party  defending  the  validity  of  bonds  or 
protecting  the  interests  of  his  beneficiaries,  or  when  his  ac- 
tion is  within  the  scope  of  the  power  as  defined  by  the 
instrument  creating  the  trust  relation,  the  doctrine  is  appli- 
cable. We  do  not  think  that  in  the  bank  suit  the  trustee 
could  have  bound  the  bondholders  by  any  action  which  it 
took.  A  case  quite  in  point  is  Farmer^  Loan  ^  Trust  Co,  v. 
Centralia  ^  C.  B.  Co.,  96  Fed.  Rep.  636.  But  if  such  were 
the  case,  the  trustee  (the  appellant  here)  did  nothing,  by  way 
of  consent  or  otherwise,  that  would  authorize  the  court  to 
subordinate  the  lien  of  the.  mortgage.  We  repeat  that,  on 
every  occasion  when  called  upon  to  act,  the  trustee  and  the 
bondholders,  so  far  as  this  record  shows,  protested  against 
anything  that  would  give  preference  over  them  to  persons 
dealing  with  the  receiver. 

In  addition  to  the  foregoing  considerations,  it  is  important 
to  bear  in  mind  that  almost  the  entire  indebtedness  incurred 
by  the  receivers  in  carrying  on  the  business  under  the  orders 
of  the  court  grew  out  of  the  operation  of  the  southern  prop- 
erties, none  of  which  was  included  in  the  mortgage.  The 
only  interest  which  the  United  Coal  Company  had  in  these 
properties  was  a  lease  which  gave  it  the  right  to  mine  coal, 
but  in  no  circumstances  were  the  bondholders  interested  in 
that  venture.  If  any  profit  was  realized  from  the  operation 
of  the  southern  properties,  the  bondholders  got  no  benefit 
from  it,  and  if  any  losses  occurred,  it  is  difficult  to  conceive 
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why  the  same  should  be  saddled  upon  them.  They  never 
consented  to  the  act  of  the  United  Coal  Company  in  acquir- 
ing these  leasehold  interests,  and  even  if  there  was  a  clause 
in  the  mortgage  providing  that  after-acquired  property  should 
be  subject  to  its  provisions,  the  bondholders  could  not,  against 
their  wish,  be  compelled  to  accept  these  leasehold  interests, 
nor  should  they,  in  the  bank  receivership  case,  be  compelled 
to  pay  the  losses  sustained  in  their  operation. 

The  injustice  of  the  decree  of  the  lower  court  will  again 
be  more  clearly  perceived  when  it  is  stated  that,  before  the 
decree  of  foreclosure  was  entered  and  the  sale  of  the  mort- 
gaged property  made,  all  interest  which  the  United  Coal 
Company  had  in  the  Oak  Creek  and  Peerless  mines  was  dis- 
posed of  under  the  orders  of  the  court,  or  relinquished  by 
the  bondholders'  receiver;  and  so  whatever  value,  if  any, 
these  leasehold  interests  represented  which,  under  some  pos- 
sible contingency,  might  have  been  realized  by  the  bond- 
holders through  a  foreclosure  sale,  was  entirely  lost  to  them. 
Notwithstanding  that  fact,  they  are  sought  to  be  taxed  with 
the  cost  of  operating  property  in  which  they  never  had  any 
interest,  to  which  they  made  no  claim,  and  from  which  no 
conceivable  advantage  could  accrue  to  them. 

The  additional  point  is  made  that  the  German  National 
Bank  has  the  right  of  contribution  from  the  other  bond- 
holders, to  which  the  certificate  holdeis  claim  the  right  of 
subrogation.  The  argument  is  that  the  majority  of  the  bond- 
holders neglected  to  foreclose,  and  the  German  National 
Bank,  as  the  pledgee  of  certain  of  the  bonds,  for  the  purpose 
of  protecting  its  interests  as  a  bondholder,  was  obliged  to 
step  in  to  preserve  the  property  for  the  mortgagee,  and  that, 
in  equity,  the  minority  bondholders  were  entitled  to  a  con- 
tribution from  the  majority  for  the  expense  of  the  receiver- 
ship. The  fault  in  this  argument  is  that  the  premise  is  not 
true.  As  we  have  already  said,  the  object  of  the  German 
National  Bank  was  not  to  protect  the  bondholders,  or  to  pre- 
serve the  property  covered  by  the  mortgage,  but  to  prevent 
the  alienation  of  certain  other  property  subsequently  acquired 
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by  the  mortgagor  to  which  the  unsecured  creditors,  if  they 
realized  anything  at  all,  must  resort  for  the  satisfaction  of 
their  claims. 

The  case  in  a  nutshell,  is  this :  A  mortgagor  to  secure  its 
indebtedness  gives  a  mortgage  on  its  property.  Afterwards 
it  acquires  other  property  to  which  the  lien  of  the  mortgage 
does  not  attach,  and,  in  conducting  its  business,  it  incuis 
other  indebtedness  which  is  unsecured.  The  unsecured  cred- 
itor brings  a  suit  to  prevent  the  mortgagor  from  disposing 
of  the  subsequently  acquired  unincumbered  property,  which 
if  it  was  allowed  to  ^do,  would  prevent  its  subjection  to  a 
judgment  sought  to  be  recovered  upon  the  unsecured  indebt- 
edness. A  receiver  is  appointed  to  take  charge  of  all  the 
property,  both  that  covered  by,  and  that  free  from,  the  mort- 
gage, to  the  end  that  something  may  be  saved  for  junior 
creditors.  In  carr3mig  on  the  business,  losses  are  sustained, 
a  large  part  of  which  results  from  managing  and  operating 
the  property  not  covered  by  the  mortgage.  These  expenses 
of  administration  are  sought  to  be  charged  against  the  mort- 
gaged property  and  made  a  lien  superior  to  that  of  the  mort- 
gage- 

The  mere  statement  of  the  case,  it  seems  to  us,  shows  the 
injustice  of  this  attempted  perversion  of  a  benign  principle 
of  equity  which  has  no  application  whatever  to  the  facts  of 
the  case  in  hand. 

An  argument  is  made  in  one  of  the  briefs  that  the  court  is 
bound,  under  the  well  established  rule  of  appellate  courts, 
by  the  findings  of  fact  made  by  the  trial  court,  among  which, 
it  is  said,  were :  that  it  was  necessary  that  those  properties 
should  be  operated  as  a  whole ;  that  it  was  for  the  best  in- 
terests of  the  bondholders,  as  well  as  of  the  unsecured  ci'ed- 
itOTS,  that  the  business  of  coal  mining  should  be  carried  on  in 
the  usual  way  to  the  end  that  the  unsecured,  as  well  as  the 
secured,  creditors  of  the  United  Coal  Company  should  be 
paid ;  and  that  it  was  necessary  to  the  preservation  of  the  en- 
tire property  that  the  business  should  be  carried  on  as  it  was 
before  the  receiver  took  possession. 
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We  find  no  justification  in  the  facts  of  this  record  to  sus- 
tain any  such  findings  of  fact,  if  any  such  were  made.  In- 
deed, thei'e  are  no  facts  at  all  upon  which  such  a  conclusion  can 
be  reached.  While  we  are  mindful  of  the  many  perplexing 
questions  which  arose  in  this  case,  and  though  the  intention 
of  the  trial  court  was  to  deal  justly  by  these  parties,  and 
every  endeavor  was  put  forth  to  bring  order  out  of  chaos 
and  make  of  the  business  a  paying  one,  nevertheless  the  re- 
sults are  the  strongest  argument  against  such  attempts  by 
courts  of  equity  to  conduct  the  business  of  an  ordinary  priv- 
ate corporation  in  which  the  cbrporation  itself  has  signally 
failed.  It  is  but  another  unfortunate  experiment  unwisely 
undertaken  by  a  court  of  equity  to  do  that  which  business 
men  are  unable  themselves  successfully  to  accomplish,  and 
the  disastrous  results  of  the  experiment  furnish  a  convinc- 
ing argument  against  the  extension  to  ordinary  commercial 
corporations  of  the  modem  doctrine  which  has  grown  np  out 
of  the  necessities  of  the  case  when  the  properties  of  insolvent 
railroad  corporations  have  been  foisted  upon  the  federal  courts 
by  importunate  bondholders  who  are  compelled  to  resort  to 
them  to  foreclose  their  mortgages  and  preserve  the  security 
of  their  liens.  In  such  cases,  it  can  readily  be  understood, 
when  the  bondholders  themselves  invoke  the  extraordinary 
powers  of  a  court  of  equity,  why  they  should  be  compelled  to 
pay  the  expenses  of  preserving  the  property  which,  in  the 
case  of  a  railroad  company,  can  only  be  done  by  continuing 
to  carry  on  its  business,  and,  if  necessary,  to  have  the  ex- 
penses thereof  impressed  as  a  lien  upon  the  corpits  of  the 
property,  if  the  profits  of  the  business  are  inadequate.  No 
reason  exists  for  the  application  of  such  doctrine  to  the  case 
of  an  ordinary  private  business  corporation. 

There  may  be  cases  where  a  purely  private  business  enter- 
prise may  be  conducted  by  a  court  of  equity  temporarily,  be- 
cause that  may  be  the  only  way  to  preserve  the  status  of  the 
property,  but  such  is  not  the  case  before  us,  and  there  are  no 
facts  present  in  this  record  to  justify  a  court,  in  the  exercise 
of  its  equitable  powers,  in  subordinating  the  lien  of  this 
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mortgage  to  the  claims  of  those  who  hold  the  receiyer's  cer- 
tificates. 

The  decree  of  the  district  court,  in  so  far  as  it  establishes 
the  claims  of  the  appellees  as  a  first  and  paramount  lien  upon 
the  corptu  of  the  mortgaged  property,  must  be  reversed,  and 
the  cause  remanded  with  instructions  to  establish  the  mort- 
gage as  a  paramount  lien  thereto,  and  to  modify  the  decree 
to  conform  to  the  views  herein  expressed,  and,  as  thus  modi- 
fied, the  decree  to  stand. 

Modified  and  affirmed. 


I  27    9B7 
[KO.  8920.]  127    479 

The  Lower  Latham  Ditch  Company  v.  The  Louden  ?r^\ 

34    389] 

Irrioatimo  Canal  Company  bt  al. 

1.  Rkb  Judicata— Partibs—Watbb  Rights. 

One  of  the  essential  elements  necessary  to  make  a  judgment  in  one  case 
res  Judicata  in  another  is  identity  of  parties  in  each.  A  judgment 
against  a  water  commissioner  enjoining  him  from  shutting  down 
the  headgate  of  certain  ditches  in  favor  of  a  prior  appropriator  fur- 
ther down  the  stream,  in  an  action  in  which  the  prior  appropriator 
was  not  a  party,  although  he  had  notice  of  the  action,  is  not  res 
Judicata  in  an  action  hy  the  prior  appropriator  against  the  owners 
of  the  ditches  in  whose  favor  the  former  judgment  was  rendered. 

2.  Watbb  Rights— Laches — Abandonment— Estoppbi*. 

The  fact  that  an  appropriator  of  water  was  for  several  years  short  of 
water,  and  knew  that  his  shortage  was  caused  hy  diversions  made 
by  subsequent  appropriators  above  him  on  the  stream,  but  made 
no  protest  against  such  diversions,  is  not  such  laches  or  acquies- 
cence as  would  amoiut  to  an  abandonment,  or  estop  him  from  as- 
serting his  prior  right  as  against  such  subsequent  appropriators. 

8.  BsTOPPBi*— Knowledge  of  Title— Intention  to  Deceivb. 

Before  the  conduct  of  one  party  will  create  an  estoppel  in  favor  of 
another  with  respect  to  the  title  of  the  subject-matter  of  dispute 
between  them,  it  must  appear  that  the  party  against  whom  the  es- 
toppel is  sought  to  be  established  was  apprised  of  the  true  state 
of  his  own  title,  and  that  by  his  conduct  he  intended  to  deceive, 
or  was  guilty  of  such  negligence  as  to  amount  to  a  fraud  upon  the 
other,  and  that  the  other  party  was  not  only  destitute  of  knowl- 
edge regarding  the  true  state  of  the  title,  but  also  of  means  of 
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acquiring  such  knowledge.  There  most  be  some  degree  of  turpi- 
tude in  the  conduct  of  a  party  before  a  court  of  equity  will  estop 
him  from  the  assertion  of  his  title,  when  the  effect  of  the  estoppel 
is  to  forfeit  his  property  and  transfer  its  enjoyment  to  another. 

4.  Watbb  Rights — Pbioritt — Defense. 

In  an  action  by  a  prior  appropriator  of  water  against  subsequent  appro- 
priators  above  him  on  the  same  stream,  to  compel  them  to  permit 
water  to  flow  by  their  headgates  sufficient  to  supply  his  appropria- 
tion, it  is  no  defense  that  other  parties  with  appropriations  junior 
to  those  of  defendants  are  diverting  water  which,  if  permitted  to 
flow  down  the  stream,  would  supply  plaintiff's  appropriation.  A 
prior  appropriator  may  bring  an  action  against  any  or  all  junior 
appropriators  to  enforce  his  rights,  leaving  them  to  settle  their 
priorities  amongst  themselves. 

6.   LlMITATIOK— Ck)IX>B  OP  TiTLE — PAFEB   TITLE. 

Color  of  title  necessary  to  support  a  plea  of  the  seven  years*  statute  of 
limitation,  under  section  2923e,  8  Mills*  Ann.  Stats.,  must  be  a  paper 
title,  and  where  a  junior  appropriator  of  water  attempts  to  set  up 
against  a  prior  appropriator,  rights  acquired  by  virtue  of  an  adverse 
user  for  more  than  seven  years,  he  must  show  that  the  adverse  user 
and  possession  is  under  a  paper  title  purporting  to  convey  to  him 
the  priorities  of  the  senior  appropriator. 

6.  Water  Rights — Loss  bt  Pbbcolatiok. 

In  an  action  by  a  prior  appropriator  of  water  against  junior  appropri- 
ators to  prevent  them  from  diverting  water  till  his  ditch  has  been 
supplied,  it  is  no  defense  to  say  that  if  the  water  is  permitted  to 
flow  by  defendants*  headgates  a  considerable  portion  of  it  would 
be  lost  by  percolation  before  it  reached  plaintiff's  ditch. 

Errcr  to  the  District  Court  of  Larimer  County. 

Mr.  H.  N.  Haynes,  for  plaintiflE  in  error. 

Mr.  Frank  J.  Annts,  Messrs.  Robinson  &  Love,  Mr* 
Gborqb  W.  Bailey  and  Messrs.  Garbutt  &  Garbutt, 
for  defendants  in  error. 

Mr.  Justice  Gabbert  delivered  the  opinion  of  the  court 

Plaintiff  in  error  originally  instituted  suit  against  each 
ditch  company  separately.  In  each  action  the  individual  de- 
fendants were  joined.  The  questions  in  the  several  cases 
being  the  same,  they  were  consolidated  for  the  purposes  of 
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trial.  Upon  the  issues  formulated  there  was  a  trial  to  the 
court,  which  resulted  in  judgment  in  favor  of  the  defendants. 
Plaintiff  brings  the  case  here  on  error.  For  convenience,  the 
parties  will  be  designated  plaintiff  and  defendants,  the  same 
as  in  the  court  below. 

The  object  of  the  action  is  to  compel  defendants  to  recognize 
the  decreed  priorities  of  plaintiff  to  the  waters  of  the  South 
Platte  river.  The  facts,  so  far  as  necessary  to  notice  at  the 
outset,  in  order  to  understand  the  controversy  between  the 
parties,  are,  briefly,  as  follows :  Each  of  the  ditches  of  the  re- 
spective ditch  companies  has  been  decreed,  or  has  succeeded 
to  priorities  adjudicated  under  the  general  irrigation  statutes 
of  the  state.  The  ditch  of  plaintiff  draws  its  supply  from 
the  South  Platte  about  one  and  one  half  miles  below  the 
mouth  of  the  Big  Thompson,  a  tributary  of  that  stream.  Its 
headgate  is  located  in  water  district  No.  2,  and  its  priorities 
were  adjudicated  in  the  district  court  of  Arapahoe  county. 
The  ditches  of  the  defendant  ditch  companies  draw  their  sup- 
ply from  the  Big  Thompson,  their  several  headgates  being 
located  in  water  district  No.  4,  and  their  priorities  were  ad- 
judicated in  the  district  court  of  Boulder  county.  Each  of 
these  water  districts  is  located  in  water  division  No.  1.  Rela- 
tively, the  priorities  of  the  respective  ditches,  as  shown  by 
the  several  adjudication  decrees,  are  such  that  certain  of  those 
of  plaintiff  are  in  advance  of  the  priorities  of  defendant  ditch 
companies. 

Defendants  interposed  defenses  by  which  they  seek  to  es- 
tablish that  plaintiff  is  no  longer  entitled  to  a  distribution  of 
water  in  times  of  scarcity,  in  accordance  with  its  decreed 
priorities,  as  against  their  rights,  and  that  they  are  entitled 
to  have  their  priorities  satisfied  without  regard  to  those  of 
plaintiff ;  or,  m  other  words,  by  reason  of  defenses  pleaded, 
the  latter,  as  against  them,  has  lost  its  rights  established  by 
the  decree  upon  which  it  relies,  and  that  they  are  entitled  to 
a  distribution  of  water  under  the  decree  entered  in  water  dis- 
trict No.  4,  without  regard  to  the  decree  rendered  in  district 
No.  2.    The  pleadings  and  evidence  disclose  that  by  reason 
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of  the  attitude  and  acts  of  the  defendant  ditch  companieB, 
the  individual  defendants  charged  with  the  duty  of  distribut- 
ing water  in  their  respective  water  districts,  plaintiff  has  been 
deprived  of  water  to  which  it  is  entitled  under  the  decree  es- 
tablishing its  priorities,  unless  one  or  more  of  the  affirmative 
defenses  of  defendants  defeat  its  rights  evidenced  by  that  de- 
cree. The  vital  question  is,  do  the  respective  adjudication 
decrees  measure  the  rights  of  the  parties,  or  are  they  to  be 
determined  upon  one  or  more  of  the  defenses  interposed  by 
defendants  ?    These  defenses  are : 

1.  A  judgment  which  they  claim  is  res  judicata  of  the 
questions  involved  in  this  action. 

2.  Estoppel  by  laches  and  acquiescence. 

8.  That  in  water  districts  located  above  No.  2,  which  in- 
cludes the  South  Platte  river  above  the  headgate  of  plain- 
tiff's ditch,  and  tributaries  emptying  into  the  river  above 
that  point,  are  numerous  ditches  drawing  their  supply  of 
water  from  these  streams,  the  priorities  of  which,  according 
to  the  respective  decrees  as  entered  of  record  in  the  respec- 
tive water  districts,  are  junior  to  those  of  the  parties  to  this 
proceeding,  and  that  by  reason  of  their  diversion  of  water, 
the  shortage  of  which  plaintiff  complains  is  occasioned. 

4.  Diversion  of  water  from  the  Big  Thompson  for  more 
than  seven  years  next  preceding  the  date  of  the  commence- 
ment of  this  action,  under  color  of  title  in  good  faith,  ad- 
versely to  the  claims  of  plaintiff,  and  all  persons  diverting 
water  from  the  South  Platte  river. 

5.  It  is  also  claimed  by  defendants  that  the  evidence  es- 
tablishes the  fact  that  the  waters  of  the  Big  Thompson  reach- 
ing their  respective  headgates  would  not  reach  Uiat  of  the 
plaintiff  if  permitted  to  flow  down  the  stream,  by  reason  of 
the  character  of  the  bed  of  the  Big  Thompson. 

Priority  of  appropriation  for  beneficial  use  has  always  been 
recognized  as  the  foundation  upon  which  water  rights  depend 
in  this  jurisdiction.  This  doctrine  first  found  expression  in 
the  courts,  and  has  since  been  recognized  by  our  fundamental 
and  statutory  law  on  the  subject    For  the  purpose  of  hav- 
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ing  priorities  judiciully  determined,  the  legislature  enacted 
laws  for  that  object.  Unfortunately,  the  water  districts  as 
originally  established  did  not  in  each  instance  embrace  the 
entire  drainage  of  a  main  stream.  To  obviate  the  difficulties 
resulting  from  these  conditions,  water  divisions  were  created, 
which  practically  embrace  all  the  drainage  of  a  given  stream. 
Provision  has  also  been  made  for  the  appointment  of  an  offi- 
cial in  each  of  these  divisions  whose  duty  it  is  to  direct  that 
the  waters  of  the  streams  of  each  division  be  distributed  in 
accordance  with  the  adjudication  decrees  of  the  districts  in- 
cluded in  each  water  division,  so  that  in  effect  these  decrees 
are  to  be  treated  as  one,  and  the  water  distributed  accordingly. 
Under  such  regulations  the  acts  of  the  individual  defend- 
ants, as  well  as  those  of  the  defendant  ditch  companies  in 
refusing  to  distribute  the  water  of  the  South  Platte  and  its 
tributary,  the  Big  Thompson,  or  to  recognize  the  rights  of 
plaintiff  in  accordance  with  the  adjudication  decrees  in  dis- 
tricts 2  and  4,  are  illegal,  against  which  plaintiff  is  entitled 
to  relief,  unless,  as  we  have  said,  the  rights  of  the  parties  to 
this  controversy  are  no  longer  dependent  on  such  decrees, 
but  are  to  be  determined  upon  one  or  more  of  the  defenses 
interposed  in  this  action. 

The  judgments  upon  which  defendants  rely  as  ret  Judicata 
of  their  rights  in  this  action  were  rendered  in  suits  commenced 
by  them  separately  in  the  district  court  of  Larimer  county  on 
the  16th  day  of  July,  1890,  against  one  William  A.  Bean, 
who  at  that  time  was  the  water  commissioner  in  water  dis- 
trict No.  4,  to  compel  him  to  distribute  the  water  of  the  Big 
Thompson  to  each  respectively,  in  accordance  with  the  rights 
of  each  as  evidenced  by  the  adjudication  decree  entered  in 
that  district  No  other  parties  were  made  defendants  to  these 
actions.  It  appears  that  they  were  commenced  because  Uie 
then  superintendent  of  water  division  No.  1,  at  the  instance 
of  plaintiff,  had  directed  the  water  commissioner  in  district 
No.  4  to  close  down  the  respective  headgates  of  the  ditches 
of  plaintiffs  in  those  actions  (defendants  here),  so  as  to  per- 
mit the  water  of  the  Big  Thompson  to  flow  down  to  the  head- 
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gate  of  the  ditch  company,  plaintiff  in  this  action,  or  had 
practically  directed  that  the  waters  of  the  streams  included  in 
water  districts  Nos.  2  and  4,  so  far  as  the  parties  in  this  action 
are  concerned,  be  distributed  in  accordance  with  the  respec- 
tive decrees  in  those  districts,  considered  as  a  whole.  The 
complaint  in  neither  action,  however,  contained  any  aver- 
ments to  this  effect,  but  after  stating  the  need  of  water,  and 
the  decreed  priorities  in  water  district  No.  4,  alleged  that  the 
water  commissioner  ''  threatens  to  shut  down  the  headgate 
of  plaintiff's  said  canal,  so  as  to  prevent  the  plaintiff  from 
taking  water  so  decreed  to  it  as  aforesaid,  and  so  used  by  it, 
as  herein  stated."  It  is  claimed  that  the  present  plaintiff 
company  was  requested  to  defend  these  actions ;  that  copies 
of  the  papers  served  on  the  water  commissioner  were  sent  to 
it,  but  that  it  gave  the  matter  no  attention  whatever.  The 
prayer  of  the  complaint  in  each  case  was  to  the  effect  that 
the  water  commissioner  of  district  No.  4  be  restrained  from 
shutting  down  the  headgate  of  plaintiff's  ditch,  so  as  to  de- 
prive it  of  the  water  to  which  it  is  entitled  under  the  adjudica- 
tion decree  in  district  No.  4.  The  judgment  in  each  case 
which  was  rendered  by  default,  against  the  commissioner, 
directed  that  he  desist  and  refrain  from  so  distributing  or 
apportioning  the  waters  of  the  Big  Thompson  as  to  allow  any, 
when  needed  by  plaintiff,  to  flow  past  the  headgate  of  its 
ditch,  except  when  such  waters  are  needed  by  consumers 
through  ditches  whose  headgates  are  located  on  that  stream 
below  the  headgate  of  plaintiff's  ditch,  and  whose  priorities 
have  been  decreed  superior  to  those  of  plaintiff  by  the  ad- 
judication decree  in  district  No.  4. 

The  plaintiff  in  this  action  was  not  a  party  to  either  of  the 
causes  in  which  the  judgments  were  rendered  upon  which 
defendants  rely  as  Te%  judicata  of  the  subject-matter  of  this 
controversy.  It  may  have  had  notice,  or  may  have  known  of 
the  pendency  of  those  actions,  but  not  in  a  manner  which 
gave  the  court  jurisdiction  to  determine  its  rights  to  the 
subject-matter  in  dispute  in  those  causes.  One  of  the  essen- 
tial elements  necessary  to  render  a  judgment  pronounced  in 
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a  given  case  res  judicata  in  another,  is  identity  of  parties  in 
each.  Bern  v.  Bines^  3  Kan.  390 ;  Bouvier,  title  "  Res  Judi- 
cata."   These  judgments  lack  this  requisite. 

It  is  claimed  by  defendants  that  from  the  time  of  the  issu- 
ance of  ex  parte  injunctions  in  the  causes  against  water  com- 
missioner Bean,  as  well  as  from  the  date  when  final  judgments 
were  rendered  in  those  actions,  which  was  on  the  28th  day  of 
October,  1890,  restraining  him  from  distributing  the  waters 
of  the  Big  Thompson,  except  in  accordance  with  the  adjudi- 
cation decree  rendered  in  water  district  No.  4,  that  plaintiff 
has  acquiesced  in  those  judgments ;  that  parties  dependent 
upon  a  supply  of  water  from  the  ditches  of  defendant  com- 
panies have  increased  their  acreage,  and  that  improvements 
have  been  made  upon  the  faith  of  those  judgments,  under 
the  belief  that  they  settled  their  rights  to  the  use  of  water  as 
against  the  plaintiff,  and  that  the  action  of  the  latter  was  such 
as  to  lead  consumers  under  the  ditches  of  the  former  to  be- 
lieve that  these  judgments  would  never  be  questioned. 

It  is  also  claimed  that  plaintiff  had  notice  of  the  purport 
of  the  judgments,  and  at  various  times  from  July  16,  1890, 
down  to  the  date  when  this  action  was  commenced,  was  fre- 
quently unable  to  obtain  suflBcient  water  from  the  river  to 
supply  its  priorities,  and  that  such  shortage,  to  the  knowledge 
of  plaintiff,  was  occasioned  by  the  diversion  of  defendant  ditch 
companies  during  this  period.  The  evidence  as  to  whether 
or  not  plaintiff  knew  of  the  commencement  of  these  actions, 
is  conflicting.  There  is  also  conflict  in  the  testimony  regard- 
ing its  knowledge  of  the  rendition  of  these  judgments  and 
their  purport ;  but  these  matters  are  not  controlling.  The 
evidence  may  establish  that  from  July,  1890,  down  to  the 
date  when  this  suit  was  instituted,  plaintiff  may  have  been 
short  of  water,  which  it  knew  was  caused  by  the  diversion  of 
defendant  companies'  ditches  from  the  Big  Thompson.  No 
protest  against  this  action  was  made.  The  supply  of  water 
in  the  streams  of  this  state  is  variable.  In  times  of  low  water 
in  a  stream,  or  its  tributaries,  which  is  the  common  source  of 
supply  for  many  ditches,  some  will  be  unable  to  obtain  their 
Vol.  xxvn— -18 
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full  share.  If  a  failure  of  one  diverting  water  from  a  stream 
to  protest  every  time  a  shortage  in  his  supply  is  occasioned 
by  another  withdrawing  water  to  which  he  is  not  entitled,  is 
to  be  construed  as  laches  or  acquiescence,  amoimting  to  an 
abandonment,  priorities  as  determined  under  the  statutes 
would  be  of  little  value.  If  an  estoppel  has  been  established 
against  plaintiff,  it  must  be  upon  the  ground  that  its  action 
has  resulted  in  an  abandonment  of  its  rights,  as  evidenced  by 
the  adjudication  decree,  and  that  they  have  become  vested  in 
defendant  ditch  companies.  They  were  bound  to  take  notice 
of  the  rights  of  plaintiff  as  determined  by  this  decree.  They 
could  not  rely  upon  decrees  in  their  favor  in  actions  to  which 
plaintiff  was  not  a  party  and  which  in  no  manner  settled  its 
rights.  Although  plaintiff  may  have  known  of  these  actions 
and  judgments,  such  knowledge  was  no  notice  to  it  that  title 
to  its  priorities  had  been  assailed.  There  is  nothing  in  the 
evidence  from  which  to  infer  that  its  silence  was  prompted 
by  an  intention  to  deceive  the  defendant  companies  with  re- 
spect to  their  rights,  nor  was  its  action  in  this  respect  negli- 
gence to  such  a  degree  as  to  amount  to  constioictive  fraud. 
We  will  not  attempt  to  mention  all  the  elements  of  estop- 
pel as  sought  to  be  established  in  this  case,  it  being  sufficient 
for  the  purposes  of  this  action  to  state  that  before  the  con- 
duct of  one  party  will  create  an  estoppel  in  favor  of  another 
with  respect  to  the  title  of  the  subject-matter  of  dispute  be- 
tween them,  it  must  appear  that  the  party  against  whom 
such  estoppel  is  sought  to  be  established  was  apprised  of 
the  true  state  of  his  own  title;  that  by  such  conduct  he 
intended  to  deceive  or  thereby  was  guilty  of  such  negligence 
as  to  amount  to  a  fraud ;  that  the  other  was  not  only  desti- 
tute of  all  knowledge  regarding  the  true  state  of  his  title, 
but  of  the  means  of  acquiring  such  knowledge.  There  must 
be  some  degree  of  turpitude  in  the  conduct  of  a  party  before 
a  court  of  equity  will  estop  him  from  the  assertion  of  his 
title,  when  the  effect  of  the  estoppel  is  to  forfeit  his  prop- 
erty, and  transfer  its  enjoyment  to  another.  Boggs  v.  Merced 
M.  Co.,  14  Cal.  279;  1  Story's  Eq.  Jur.  §391;  2  Pomeroy's 
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Eq.  Jur.  §§  807,  817 ;  WaJter  Supply  ^  Storage  Co.  v.  Tenney, 
24  Colo.  344. 

In  our  opinion  the  evidence  wholly  fails  to  establish  either 
of  these  essential  elements  of  estoppel. 

Certain  of  the  priorities  of  plaintiff  are  in  advance  of  those 
of  the  defendant  ditch  companies.  When  required,  it  is  en- 
titled to  have  them  supplied  as  against  the  defendant  com- 
panies and  all  others  junior  in  point  of  time.  It  may  be  that 
others  divert  vrater  from  the  river^  which  results  in  depriv- 
ing plaintiff  of  its  rights,  but  it  is  not  concerned  in  settling 
the  relative  priorities  between  ditch  companies  whose  rights 
are  junior  to  its  own ;  that  is  a  matter  which  they  must  settle 
between  themselves.  The  acts  of  the  defendant  ditch  com- 
panies, in  supplying  their  priorities  junior  to  those  of  plain- 
tiff, at  a  time  when  the  latter  requires  the  water  thus  diverted, 
is  an  invasion  of  its  rights.  If  the  former  permits  others  to 
divert  water  to  which  they  are  entitled,  or  which,  if  not  di- 
verted, would  be  sufficient  to  supply  the  needs  of  plaintiff, 
that  does  not  license  them  to  wrong  plaintiff,  because  others 
have  wronged  them.  In  considering  the  joinder  of  defend- 
ants to  an  action  for  the  ^Tongful  diversion  of  water,  the 
late  Justice  Elliott,  after  illustrating  the  necessity  for  per- 
mitting, such  joinder,  in  speaking  of  the  rights  of  a  prior 
appropriater  to  join  as  defendants  those  whose  rights  were 
junior,  said: 

"  He  may  bring  and  maintain  an  action  jointly  against  all 
parties  junior  in  right  to  himself,  whenever  the  result  of  their 
acts,  either  joint  or  seveml,  deprives  him  of  his  better  right 
to  the  use  of  the  water,  or  substantially  interferes  therewith. 
He  may  thus  secure  protection  to  his  own  priority,  and  leave 
the  several  junior  appropriators  to  settle  their  relative  prior- 
ities among  themselves."     Saint  v.  Qtierrerio^  17  Colo.  448. 

The  fact,  therefore,  that  others  junior  in  point  of  time  to 
either  of  the  parties  to  this  action  may  have  diverted  water 
from  the  river  above  the  mouth  of  the  Big  Thompson,  which, 
if  permitted  to  flow  down  the  stream,  would  have  supplied 
tiie  needs  of  plaintiff,  so  that  the  defendant  ditch  companies 
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could  have  continued  their  diversion  from  the  Big  Thompson, 
without  injury  to  the  plaintiff,  was  not  a  defense  which  the 
defendants  could  interpose. 

It  is  contended  hy  counsel  for  plaintiff  that  the  defense  of 
the  defendants  based  upon  the  statute  of  limitations,  is  in- 
sufficient, for  the  reason  that  it  does  not  allege  payment  of 
taxes,  and  that  the  evidence  establishes  that  they  have  no 
color  of  title  to  the  subject-matter  of  controversy.  It  is  not 
necessary  to  determine  the  question  of  the  failure  to  plead 
payment  of  taxes,  or  whether  or  not  the  statute  is  applicable 
to  water  rights,  as  the  evidence  fails  to  disclose  that  defend- 
ants have  a  paper  title  such  as  the  statute  requires,  upon 
which  to  base  their  claim  to  the  use  of  the  waters  from  the 
Big  Thompson,  as  against  the  rights  of  plaintiff.  Color  of 
title,  under  the  statute,  must  be  based  upon  a  paper  title. 
3  Mills'  Ann.  Stats,  sec.  2923e ;  De  Foresta  v.  Gast,  20  Colo. 
807  ;  Knight  v.  Lawrence^  19  Colo.  425. 

The  decree  in  water  district  No.  4  by  which  the  priorities 
of  defendants  are  established,  is  but  evidence  of  their  rights. 
It  does  not  purport  to  be  adverse  to  the  rights  of  plaintiff  as 
established  by  the  adjudication  decree  in  water  district  No.  2. 
Defendants  now  seek  to  establish  their  rights  to  the  priorities 
awarded  plaintiff  under  the  latter  decree  by  virtue  of  an  ad- 
verse user  for  more  than  seven  years  prior  to  the  time  when 
this  action  was  commenced,  but  the  statute  upon  which  they 
rely  cannot  be  invoked  except  it  appears  that  their  user  and 
possession  of  the  priorities  of  plaintiff  is  upon  a  paper  title, 
which  purports  to  convey  to  them  the  priorities  of  the  latter. 
Warren  v.  Adams^  19  Colo.  516.  The  decree  upon  which 
they  rely  does  not  purport  to  convey  such  rights. 

The  final  question  relates  to  the  testimony  on  the  subject 
that  the  water  which  defendants  divert  from  the  Big  Thomp- 
son, if  permitted  to  flow  by  their  headgates,  would  not  reach 
the  headgate  of  the  ditch  of  plaintiff.  There  is  testimony  to 
the  effect  that  on  account  of  the  character  of  the  bed  of  the 
Big  Thompson,  considerable  time  would  be  required  for  the 
water  passing  the  headgates  of  the  ditches  of  defendants  to 
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reach  the  river,  and  that  in  flowing  down  a  considerable 
quantity  would  be  lost  through  percolation.  There  is  no  evi- 
dence that  the  waters  would  not  reach  the  river,  and  although 
it  may  flow  down  the  Big  Thompson  slowly,  and  a  consider- 
able volume  be  lost,  inasmuch  as  it  would  eventually  reach 
the  river,  and  could  there  be  utilized  by  plaintiff,  we  do  not 
think  that  this  defense  has  been  established. 

Under  the  facts  plaintiff  was  clearly  entitled  to  a  judgment 
in  its  favor,  directing  that  the  waters  of  the  Big  Thompson 
and  South  Platte,  as  between  the  parties  to  this  controversy, 
be  distributed  in  accordance  with  the  adjudication  decrees 
rendered  in  water  districts  2  and  4.  The  judgment  of  the 
district  court  is,  therefore,  reversed,  and  the  cause  remanded, 
with  directions  to  render  judgment  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


[Ho.  8882.] 
The  People  ex  eel.  Dyett  v.  McMubray  bt  ai#. 

Cities  and  Towns — ^Disobetionabt  Powxbs  of  Citt  Council — Man- 
damus. 

Where  a  city  council  has  power  to  permit  the  laying  of  railway  tracks 
in  the  streets  of  the  city  and  to  regulate  the  use  thereof,  and  to 
compel  the  removal  of  such  tracks  so  as  to  ayoid  unnecessary  in- 
terference with  the  use  of  the  streets  by  the  public  or  the  owners 
of  abutting  property,  the  power  inyolyes  the  exercise  of  discretion 
and  judgment  and  is  not  subject  to  the  control  of  the  courts  by 
mandamiut.  Mandamus  will  not  lie  at  the  suit  of  the  abutting  lot 
owners  to  compel  the  city  council  to  remove  railway  tracks  from 
the  street,  notwithstanding  the  occupation  of  the  street  by  the 
railway  company  is  without  authority  of  law  and  is  an  obstruction 
which  the  city  council  has  power  to  remove. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

On  February  8, 1898,  relator  filed  her  petition  in  the  dis- 
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trict  court  of  Arapahoe  county  for  a  writ  of  mandamus^  to 
compel  the  mayor  and  city  council  to  take  such  action  as 
might  be  necessary  to  accomplish  the  removal  of  a  certain 
railroad  track  constructed  in  and  along  Wewatta  street,  in  the 
city  of  Denver ;  and  to  compel  the  board  of  public  works 
and  commissioner  of  highways  to  co-operate  with  them  in 
such  action  as  they  might  take  for  that  purpose.  The  re- 
lator is,  and  for  two  years  prior  to  the  filing  of  her  petition 
has  been,  the  owner  of  the  northwesterly  half  of  lot  7,  block 
86,  West  Denver,  which  abuts  on  the  southeasterly  line  of 
Wewatta  street  for  a  distance  of  132.6  feet  The  material 
facts  as  set  forth  in  the  petition  are  in  brief  as  follows :  On 
August  15,  1881,  the  city  council  of  Denver  passed  an  ordi- 
nance granting  a  right  of  way  to  the  Denver  &  New  Orleans 
Railway  Company  to  construct,  maintain  and  operate  a 
single  or  double  track  railroad,  with  the  necessary  depots, 
shops,  etc.,  along  and  across  certain  streets,  among  others, 
*^  from  its  track  in  Third  and  Wewatta  street  on  and  along 
said  Wewatta  street  to  the  west  bank  of  Cherry  Creek ;  pro- 
vided that  no  more  than  one  third  of  the  street  should  be 
occupied  at  any  one  point ; "  that  they  might  allow  other 
railroad  companies  to  run  upon  its  tracks,  upon  such  terms 
as  were  agreed  upon  between  the  companies.  In  pursuance 
of  the  authority  so  conferred,  the  Denver  &  New  Orleans 
Railway  Company  constructed  two  tracks  in  Wewatta  street, 
in  front  of  the  premises  now  owned  by  plaintiff ;  and  in  doing 
so,  occupied  fully  one  third  of  the  street.  Afterwaixls,  in 
1887,  The  Denver,  Texas  &  Gulf  Railway  Company  suc- 
ceeded to  the  rights  of  the  Denver  &  New  Orleans  Railway 
Company,  and  entered  into  a  contract  with  the  Denver  & 
Santa  F^  Railway  Company,  a  leased  line  of  the  Atchison, 
Topeka  &  Santa  F^  Railway  Company,  by  virtue  of  which 
the  last  named  company  has  claimed  and  assumed  the  right 
to  use,  maintain  and  operate  for  general  railroad  purposes  its 
railroad,  and  to  run  its  locomotives  and  cars  along  said  street, 
between  the  points  aforesaid,  and  over  said  track  so  placed 
thereon  by  said  Denver  &  New  Orleans  Railway  Company. 
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In  the  fall  of  1887  the  Denver  &  Santa  F^  Railway  Com- 
pony,  without  authority  or  license  from  the  city,  and  with- 
out the  leave  or  consent  of  any  of  the  owners  of  property 
abutting  on  that  portion  of  Wewatta  street,  constructed 
thereon,  between  Fifth  and  Eleventh  streets,  about  nineteen 
and  a  half  feet  (from  center  to  center  of  tracks)  southeast- 
erly from  and  parallel  to  the  southeasterly  of  said  two  tracks 
placed  there  by  said  Denver  &  New  Orleans  Railway  Com- 
pany, and  at  a  distance  from  29.55  feet  near  Seventh  street, 
to  a  distance  of  27.85  feet  opposite  petitioner's  lot,  from 
the  northwesterly  lot  lines  between  said  points,  to  the  cen- 
ter of  said  track,  a  standard  gauge  railway  track,  which 
the  Denver  &  Santa  F^  Railway  Company,  and  by  its  au- 
thority, the  Atchison,  Topeka  &  Santa  F^  Railway  Com- 
pany, has  ever  since  possessed  and  occupied,  in  constant  use 
for  general  railroad  purposes,  running  its  locomotives,  cars 
and  trains  over  the  same,  and  using  it  as  its  '*  main  track," 
thereby  so  obstructing  the  said  street  as  to  render  the  track 
and  the  use  thereof  a  public  and  private  nuisance ;  that  the 
city  authorities,  although  petitioned  so  to  do  by  relator, 
not  only  refused  to  abate  the  same,  but  were  about  to  adopt 
an  ordinance  which  had  been  agreed  upon  between  them  and 
the  railway  company,  by  which  the  latter  is  to  surrender  its 
**  Denver  Circle,"  franchise  and  convey  certain  lands  to  the 
city,  in  consideration  that  the  city  is  to  recognize  and  confirm 
the  right  of  the  company  to  maintain  and  operate  the  track 
complained  of,  into  the  union  depot.  Incidental  to  the  ulti- 
mate relief  asked,  relator  seeks  to  enjoin  the  city  authorities 
from  adopting  such  ordinance.  From  the  judgment  of  the 
court  below  dismissing  the  action,  relator  prosecutes  this 
appeal. 

Mr.  Charles  H.  Dybtt,  Mr.  George  L.  Hodges  and 
Mr.  Thomas  H.  Hardcastlb,  for  appellant. 

Mr.  J.  M.  Ellis  and  Mr.  Chas.  E.  Gast,  for  appellees. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court 
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The  controlling  question  presented  is,  whether  or  not  manr 
damus  is  the  appropriate  remedy,  or  can  be  invoked  to  obtain 
the  relief  sought.  Counsel  for  appellant  strenuously  insist 
that  it  is,  since  the  city  council,  by  clause  37,  section  20  of 
the  city  charter,  Sess.  Laws,  1893,  is  clothed  with  the  power 
to  provide  for  the  removal  of  all  obstructions  from,  and  to 
prevent  all  encroachments  upon,  the  streets  within  the  city ; 
that  tlie  power  being  granted  for  the  public  benefit,  is  not 
discretionary,  and  its  exercise  becomes  a  duty  which  the  city 
is  bound  to  perform.  In  support  of  their  position  they  rely 
upon  Borough  of  Uniontoton  v.  Commonwealth  ex  rel,  VeecK, 
84  Pa.  St.  293,  Trustees,  etc.,  v.  Kinner,  13  Bush,  834,  Peo- 
ple ex  rel,  Burke  v.  Mayor,  etc.,  68  111.  207,  Village  of  Glen- 
eoe  V.  People,  78  HI.  383,  and  Brokaw  v.  Comre.  of  Wghway%, 
130  111.  482. 

From  an  examination  of  these  cases,  it  will  be  seen  that  the 
duty  there  enforced  was  that  of  repairing  the  streets,  or  of 
removing  a  character  of  obstructions  that  the  city  council, 
under  no  circumstances,  could  authorize  or  permit.  In  these 
respects,  the  facts  in  those  cases  were  essentially  different 
from  those  in  the  case  at  bar.  By  clause  44  of  the  section 
of  the  charter  above  referred  to,  the  city  council  is  authorized 
"  to  permit  and  regulate  the  running  of  railway  cars  propelled 
by  steam,  cable,  electricity  or  other  motive  power,  the  laying 
down  of  tracks  for  the  same ;  *  *  *  and  to  compel  them  to 
remove  their  tracks  so  as  to  avoid  unnecessary  interference 
with  the  use  of  the  streets  by  the  public  or  by  the  owners  of 
the  abutting  property." 

This  court  in  several  cases  has  recognized  and  affirmed  such 
right.  City  of  Denver  r.  Bayer,  7  Colo.  113;  Denver  Circle 
Ry.  Co.  V.  Nestor,  10  Colo.  403 ;  Denver  ^  S.  F.  By.  Co.  v. 
Domke,  11  Colo.  247 ;  Denver  ^  U.  P.  By.  Co.  v.  BarsalouXj 
15  Colo.  290. 

It  is  therefore  clearly  within  the  province  of  the  city  coun- 
cil, in  the  exercise  of  such  power,  to  determine  whether  a 
railway  track  which  has  been  laid  in  a  street  without  author- 
ity, shall  be  permitted  to  remain ;  or,  the  necessary  steps  to 
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be  taken  to  remove  it.  Their  action  in  this  respect  must  nec- 
essarily be  governed  by  the  circumstances  of  the  particular 
case,  and  involves  the  exercise  of  discretion  and  judgment, 
and  is  therefore  not  subject  to  the  control  of  the  courts  by 
mandamus. 

Counsel,  however,  contend  that  even  conceding  that  the 
city  council  has  the  power,  under  the  chai-ter,  to  give  license 
by  ordinance  for  the  locating  of  the  track  in  question  where 
it  is  in  Wewatta  street,  that  not  having  granted  such  license, 
the  occupation  is  therefore  "  without  authority  of  law,"  and 
is  an  "  obstruction  "  which  it  has  been  the  duty  of  the  city 
authorities  for  the  past  ten  years  to  abate;  and  that  the 
status  of  the  obstruction  must  be  considered  with  respect  to 
the  time  when  the  performance  of  the  duty  of  the  city  offi- 
cials to  remove  and  abate  the  same  was  invoked  on  behalf  of 
the  public ;  and  that  duty  must  be  performed  in  respect  to 
that  stattis^  whatever  the  city  authorities  might  see  fit  to  do 
within  the  scope  of  any  lawful  powers  vested  in  them  there- 
after. 

To  this  we  cannot  agree.  At  the  time  this  remedy  was 
invoked  the  authorities  had  taken  steps  to  confer  upon  the 
railway  company  the  right  to  use  and  operate  the  track  as 
located,  and  were  about  to  adopt  an  ordinance  for  that  pur- 
pose. It  would  therefore  be  an  idle  ceremony  for  the  court 
to  adopt  the  suggestion  of  counsel  and  compel  them  to  re- 
move the  track,  even  if  it  had  the  power  so  to  do,  when  they 
might  immediately,  in  the  exercise  of  their  conceded  author- 
ity, permit  the  company  to  replace  it.  We  are,  therefore, 
clearly  of  the  opinion  that  in  the  circumstances  of  this  case, 
ihe  relator  is  not  entitled  to  the  remedy  asked,  and  that  the 
court  below  properly  dismissed  the  action.  Its  judgment  is 
accordingly  affinned. 

Affirmed. 

ON  PETITION  FOR  REHEARING. 

Per  Curiam.  In  support  of  the  petition  for  rehearing,  it 
is  urged  that  the  particular  facts  in  the  petition  for  mandamus 
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upon  which  petitioner  relies  for  relief,  namely,  that  ihe  track 
in  question  destroys  all  access  to  the  property  abutting  on 
Wewatta  street,  has  been  overlooked.  We  fully  understood 
and  considered  the  averments  of  the  petition  in  this  respect. 
As  stated  in  the  opinion,  the  controlling  question  is,  whether 
or  not  mandamus  is  the  appropriate  remedy,  or  can  be  in- 
voked to  obtain  the  relief  sought  The  contention  of  coun- 
sel for  appellant  is,  that  the  city  authorities  may  be  compelled 
by  mandamus  proceedings  to  remove  obstructions  which  vir- 
tually close  the  street  as  a  public  thoroughfare.  In  an 
appropriate  action  against  the  proper  parties,  the  question  of 
the  power  of  the  municipal  authorities  to  permit  the  obstruc- 
tion complained  of,  could  undoubtedly  be  determined,  but  it 
cannot  in  this  proceeding.  The  city  has  the  authority  to 
permit  a  street  to  be  occupied  by  railroad  tracks.  This  in- 
volves the  exercise  of  discretion  and  judgment  on  the  part  of 
its  proper  officials.  It  is  authorized  to  compel  the  removal 
of  tracks  which  unneccesarily  interfere  with  the  use  of  a 
street  by  the  public,  or  by  the  owners  of  abutting  property. 
The  degree  of  obstruction,  however,  caused  by  such  occupa- 
tion does  not  change  the  rule,  that  the  exercise  of  discretion 
on  the  part  of  municipal  officials  cannot  be  interfered  with  by 
mandamus.  Otherwise,  in  every  case  where  a  track  was  laid 
upon  a  street,  the  question  whether  or  not  it  resulted  in  un- 
necessary interference  with  its  use  would  become  the  subject 
of  inquiry  through  mandamus.  This  would  result  in  trans- 
ferring iJie  government  of  municipalities  to  the  judiciary, 
when,  under  the  law,  it  is  vested  in  the  municipal  officials. 

Petition  far  rehearing  denied. 
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[So.  4178.] 
Cavinbss  v.  The  People. 

Appkllatx  Pbacticb  ih  Cbiminax  Cases— Wbits  of  Ebbor.  ■ 
Under  section  1479,  Mills'  Ann.  Stats.,  proTiding  that  writs  of  error  in 
all  criminal  cases  not  capital  shall  be  considered  as  writs  of  right 
and  issne  of  course,  one  conylcted  of  crime  less  than  capital  is  en- 
titled as  a  matter  of  right  to  one  writ  of  error,  but  where  such  writ 
is  dismissed  for  want  of  prosecution,  he  is  not  entitled  as  a  matter 
of  right  to  a  second  writ. 

Applieatianfor  unit  of  error  to  Montezuma  County. 

Mr.  Hbnby  Hunter  and  Mr.  John  A.  Gordon,  for  plain- 
tiff in  error. 

Mr.  David  M.  Campbell,  attorney  general,  Mr.  Calvin 
£.  Reed  and  Mr.  Dan  B.  Carey,  for  the  people. 

Per  Curiam.  This  is  an  application  for  a  writ  of  error  by 
plaintiff  in  error  who  was  tried  and  conAdcted  of  the  crime  of 
murder  of  the  second  degree  in  April,  1896,  and  sentenced 
to  the  penitentiary  where  he  has  ever  since  been  confined. 
In  March,  1898,  he  applied  for  and  obtained  from  this  court 
a  writ  of  error  to  the  judgment  of  conviction,  and  the  tran- 
script of  the  record  and  bill  of  exceptions  were  lodged  with 
the  clerk.  The  cause  was  pending  here  until  July,  1899, 
when,  on  account  of  the  failure  of  the  defendant  to  take  any 
further  steps  whatever  therein,  the  writ  was  dismissed  for 
want  of  prosecution.  Thereafter  and  in  the  same  month 
leave  was  granted  to  plaintiff  in  eiTor  to  move  to  reinstate 
the  cause,  which  was  done,  and  upon  a  showing  made,  the 
court,  deeming  the  same  insufficient,  denied  the  motion. 

In  November,  1899,  plaintiff  in  error  by  his  counsel  ap- 
peared in  this  court  and  asked  permission  to  withdraw  the 
transcript  of  record  and  bill  of  exceptions,  which  was  granted 
without  prejudice  to  the  right  of  the  attorney  general  to  resist 
an  application  for  a  second  writ,  for  which,  it  was  then  indi- 
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cated,  plaintiff  in  error  would  apply.  In  December,  1899,  upon 
his  presentation  of  the  transcript  to  the  clerk,  accompanied  by 
a  request  for  a  writ  of  error  to  issue  thereon,  the  clerk  refused 
to  issue  it ;  and  thereupon  plaintiff  in  error  filed  his  petition 
herein  for  an  order  directing  the  writ  to  go. 

Under  facts  substantially  identical  with  those  here  present, 
this  court  in  McCoy  v.  The  People^  not  reported,  refused  a 
second  writ  of  error  upon  the  ground  that  the  right  thereto  was 
not  absolute.  Under  the  doctrine  stare  decisis  we  might  sum- 
marily deny  the  motion.  But  as  no  opinion  was  handed 
down  in  the  McCoy  case,  we  deem  it  better,  on  this  appli- 
cation, to  settle  the  practice  in  this  jurisdiction. 

Counsel  for  plaintiff  in  error  has  called  our  attention  to 
authorities  which  are  to  the  effect  that  the  dismissal  of  an  ap- 
peal or  the  non-pros,  of  a  writ  of  error  is,  as  a  general  rule, 
to  leave  the  case  as  if  there  had  been  no  appeal  or  writ  of 
error,  and  that  an  order  of  dismissal  does  not  preclude  a  second 
appeal  or  second  writ  of  error.  Elliott's  Appellate  Procedure, 
§535;  McMichfiel  v.  Graves,  14  Colo.  540;  JFreas  et  al.  v. 
Engellrecht  et  al.,  8  Colo.  377 ;  Monti  v.  Bishop^  3  Colo.  605, 
607;  United  States  v.  Pacheco,  20  How.  261;  Boebuck  v. 
Buprey,  2  Ala.  352;  Johnson  v.  Polk  County,  24  Fla.  28; 
State  V.  Finn,  87  Mo.  310 ;  Sanders  v.  Moore,  52  Ark.  376 ; 
French  v.  Bow,  77  Hun,  380;  2  Tidd's  Practice,  1137. 

Some,  if  not  all,  of  the  foregoing  authorities,  unquestion- 
ably sustain  the  contention.  In  none  of  them,  however,  is 
there  any  extended  discussion  of  the  point  involved  in  this 
hearing.  The  foregoing  reference  to  Tidd's  Practice,  which 
is  also  cited  in  Freas  v.  Engdhrecht,  supra,  does  not  bear  out 
the  contention  now  made,  for  the  declaration  of  the  author  is 
that  a  new  writ  of  error  is  necessary  and  may  be  had  after 
the  non-pros,  of  a  former  writ,  provided  the  record  has  not 
been  already  removed.  It  would  seem  that  the  contrary  is 
true,  and  that  a  second  writ  will  not  lie  after  the  removal  of 
the  record  has  been  accomplished  by  operation  of  the  first 
writ.  The  facts  of  this  case  show  that  the  record  was  re- 
moved from  the  lower  court  before  the  second  writ  was  ap- 
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plied  for.  It  may  be  remarked  that  the  point  decided  in  the 
Freas  case  was  that,  under  our  statute,  the  dismissal  of  an 
appeal  in  the  supreme  court  is  not  equivalent  to  the  affirmance 
of  the  judgment.  Whether  a  second  writ  of  error  is  a  mat- 
ter of  right  in  a  criminal  case  was  not  involved,  and  the  writer 
of  the  opinion  merely  made  the  reference  there  found  to  illus- 
trate his  argument 

In  Garr  v.  Pavlmier^  21  N.  J.  Law,  681,  it  was  held  that 
a  cause  having  been  removed  from  the  circuit  to  the  supreme 
court  by  writ  of  error,  and  subsequently  dismissed  for  want 
of  prosecution,  plaintiff  in  error  cannot  have  a  second  writ  of 
error  to  the  court  of  errors.  In  WeUh  v.  Brown^  42  N.  J. 
Law,  323,  it  is  held  that  where  a  writ  of  error  was  dismissed 
for  want  of  prosecution,  plaintiff  in  error  cannot  sue  out  a 
second  writ  of  error.  In  the  opinion  of  Depue,  Justice,  is  a 
thorough  discussion  of  the  functions  of  a  writ  of  error  where- 
in it  is  said  that  it  answers  a  twofold  purpose,  first,  to  remove 
the  record  from  the  inferior  court,  and,  second,  that  it  operates 
as  a  commission  to  the  superior  court  to  examine  into  the 
record,  and  to  affirm  or  reverse,  according  to  law.  It  is  there, 
also  pointed  out  that,  if  the  record  was  removed  by  the  first 
writ  of  error,  and  the  writ  abated,  or  was  dismissed,  under 
the  ancient  practice  a  second  writ  of  error  was  allowed,  and 
it  was  called  indifferently  a  writ  of  error  coram  vobis  or  coram 
nobis^  but  the  allowance  of  such  a  writ  was  discretionary. 
See,  also,  7  Ency.  PI.  &  Pr.  821,  and  notes.  The  learned  jus- 
tice concludes  that,  under  the  modem  practice,  if  the  plaintiff 
in  error  has  lost  the  benefit  of  the  first  writ  by  his  own  default, 
the  court  in  exercising  its  discretion  in  allowing  a  second 
writ  will  be  governed  by  considerations  which  would  arise  on 
an  application  to  set  aside  a  judgment  of  non-pros.  The  con- 
clusion was  that  the  relief  of  the  plaintiff  in  such  case  may 
well  be  left  to  be  obtained  on  such  a  motion. 

We  think  this  is  the  better  practice,  and  saves  every  sub- 
stantial right  of  the  defendant.  Indeed,  such  was  the  prac- 
tice pursued  by  the  plaintiff  in  error  when  he  moved  to  rein- 
state the  cause  after  it  had  been  dismissed  for  his  &ilare  to 
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prosecute  the  first  writ  In  other  words,  section  1479,  Mills' 
Ann.  Stats.  (Gen.  Stats.  1883,  sec.  972)  which  provides  that, 
*^  Writs  of  error  in  all  criminal  cases  not  capital  shall  be  con- 
sidered as  writs  of  right,  and  issue  of  course,"  gives  to  a  de- 
fendant in  all  criminal  cases  not  capital  the  absolute  right 
to  a  writ  of  error.  But  this  does  not  mean  that  he  shall  have 
as  many  writs  as  he  may  apply  for,  and  until  the  judgment 
is  either  reversed  or  affirmed.  Where  the  writ  abates  or  is 
dismissed  because  of  his  default,  it  is  within  the  discretion 
of  the  court  to  allow  the  cause  to  be  reinstated  on  motion, 
but  the  absolute  right  to  a  new  writ  does  not  exist. 

In  Hartop  v.  HoU,  1  Salk.  262,  Holt,  C.  J.,  said:  "If  a 
plaintiff  in  error  be  nonsuit,  he  shall  not  have  a  writ  of  error 
again."  This  statement,  too,  was  made  in  a  civil  case,  where 
it  is  said  that  the  writ  is  one  of  right 

In  Birch  v.  Triste^  8  East,  412,  Lord  Ellenborough  quotes 
with  approval  this  statement.  But  this  declaration  of  Lord 
Holt  was  said  by  the  supreme  court  of  Pennsylvania  in  Power 
V.  Frickj  2  Grant's  Cases,  806,  to  be  merely  dictum.  In  Wdsh 
V.  Brown^  supra^  the  supreme  court  of  New  Jersey  thought 
otherwise — ^in  which  we  concur — and  referring  to  Hartop  v. 
Holt^  remarked  that  Holt,  C.  J.,  states  it  "as  settled  practice, 
that  if  the  plaintiff  in  error  be  non-prossed,  he  shall  not  have 
his  writ  of  error  again."  But  whatever  may  have  been  the 
rule  at  common  law,  we  are  satisfied  that,  under  our  statute, 
it  was  the  intention  of  the  general  assembly  to  give  in  a 
criminal  case  not  capital  only  one  writ  of  error  as  an  absolute 
right. 

It  should  be  borne  in  mind  that  at  the  common  law  a  writ 
of  error  in  treason  and  felony  was  by  favor  only,  and  that  in 
misdemeanors  it  was  allowed  as  of  right  only  upon  probable 
cause  shown.    As  expressed  by  Mr.  Bishop : 

"  In  England  a  writ  of  error  *  *  *  can  in  no  criminal  case 
be  obtained  except  on  permission  from  the  crown,  expressed, 
when  to  be  heard  before  one  of  the  ordinary  courts,  by  the 
fiat  of  the  attorney  general ;  or,  when  before  the  House  of 
Lords,  by  that  of  the  secretary  of  state,  perhaps  with  the 
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attorney  generars  concurrence.  Tet  it  is  deemed  that,  in 
misdemeanor,  the  party  is  entitled  to  the  fiat  as  of  right,  on 
probable  cause  appearing,  not  otherwise."  1  Bishop's  Crimi- 
nal Procedure,  §  1362. 

In  ffaines  v.  The  People,  97  111.  161,  it  was  held  that,  at 
common  law,  a  writ  of  error  lies  as  a  matter  of  right,  in  all 
cases,  either  civil  or  criminal,  except  in  treason  and  felony, 
and  it  was  further  held  that  such  is  the  doctrine  in  Illinois, 
except  so  far  as  it  had  been  modified  by  statutory  or  con- 
stitutional enactment. 

In  this  jurisdiction  it  has  been  held  that,  save  as  to  judg- 
ments of  county  courts,  the  writ  of  error  has  received  no 
express  constitutional  recognition  for  ordinary  appellate  pur- 
poses ;  and  that,  with  the  exception  named,  it  was  the  con- 
stitutional purpose  to  leave  the  existence  and  use  of  the  writ 
subject  exclusively  to  legislative  control.  People  v.  Rich- 
mattd^  16  Colo.  274,  283.  See,  also,  4  Blackstone's  Comm. 
(Cooley's  3d  ed.),  *392,  and  7  Enc.  of  PI.  &  Pr.  826, 827, 884. 

At  the  common  law  in  England  the  crime  of  which  the 
defendant  was  convicted  was  a  felony,  and  he  would  not, 
under  that  system,  be  entitled  as  a  matter  of  right,  even  to 
a  first  writ  of  error,  much  lees  to  a  second.  Our  statute  not 
limiting  the  time  within  which  a  writ  of  error  in  criminal 
cases  not  capital  should  issue,  there  is  no  halfway  ground 
between  holding  that  the  defendant  in  such  cases  is  entitled 
as  of  course  to  one  Mrrit  only,  or  to  any  number  of  writs  he 
may  apply  for,  until  the  ju(^ent  of  conviction  is  either 
reversed  or  affirmed. 

In  the  conflict  of  authorities  we  feel  at  liberty  to  establish 
as  the  practice  to  be  observed  in  this  jurisdiction  in  criminal 
cases  that  which  commends  itself  to  us  as  the  more  reason- 
able, and  which  we  believe  it  was  the  intention  of  the  legis- 
lature to  provide,  and  that  is,  that  one  convicted  of  a  crime, 
less  than  capital,  may  have  as  of  course  but  one  writ  of  error. 
The  application  for  the  writ  will,  therefore,  be  denied. 

Application  denied. 
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[No.  4081.] 
Haines  v.  Ghbistie  et  al. 

1.  Appellate  Pbactice— Fiital  Judgment. 

In  an  action  to  require  an  accounting  and  settlement  between  the  lega- 
tees of  a  will  and  heirs  of  the  estate,  a  decree  that  adjudged  certain 
parties  indebted  to  the  estate  in  certain  sums  over  and  above  their 
distributiye  shares,  and  directed  that  the  amounts  be  paid  into  court 
to  the  credit  of  the  estate,  and  further  directed  that  it  be  distributed 
amongst  certain  heirs  of  the  estate,  naming  them  and  the  amount 
to  be  paid  to  each,  was  such  personal  and  final  judgment  as  would 
support  a  writ  pf  error  although  it  was  not  in  favor  of  nor  against 
any  particular  party  acting  individually  or  in  a  representative  ca- 
pacity. 

2.  Estates  of  Decedents — ^Peacticb. 

Ordinai*ily  and  in  due  course  of  administration  of  an  estate,  money  ad- 
judged to  be  due  the  estate  would  be  paid  into  the  county  court  or 
to  the  personal  representative,  but  where  all  parties  interested  were 
present  in  the  district  court  and  without  objection  there  litigated 
the  matters  in  dispute  between  them,  none  of  them  can  complain 
that  the  decree  requires  money  to  be  paid  into  the  district  court  for 
disbursement  by  that  tribunal,  where  the  decree  provides  for  the 
distribution  to  the  persons  entitled  to  the  same,  specifying  the 
amount  to  be  paid  each  distributee. 

8.  Judgments — Cebtaintt  as  to  Amount. 

A  decree  that  directed  the  payment  into  court  of  a  certain  sum  to  the 
credit  of  an  estate  and  that  the  sum  be  distributed  to  certain  named 
heirs  of  the  estate  specifying  the  amount  to  be  paid  each,  less  their 
pro  rata  share  of  the  costs  of  administration,  is  not  so  uncertain 
and  indefinite  in  amount  that  it  will  not  support  a  writ  of  error. 

Hrror  to  the  IHstriet  Court  of  Arapahoe  .County. 

Mr.  James  H.  Brown,  Mr.  C^sar  A.  Roberts  and  Mr. 
A.  W.  GiLLETT,  for  plaintiff  in  error. 

Mr.  John  D.  Fleming,  Mr.  Ralph  Talbot  and  Mr. 

Amos  Stegk,  for  defendants  in  error. 

Per  Curiam.    This  is  a  motion  to  dismiss  the  writ  of 
error.    Diadamia  Haines,  deceased,  in  her  lifetime  made  a 
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will  naming  Sidney  P.  Haines  as  executor.  After  her  de- 
cease, as  it  is  alleged  in  the  complaint,  the  devisees  in  the 
will  who  were  her  heirs  at  law,  deeming  the  will  not  sufficient 
in  form  to  be  entitled  to  probate,  nevertheless  made  a  family 
settlement  by  the  terms  of  which,  among  other  things,  they 
agreed  not  to  object  to  its  informality.  Thereupon  the  will 
was  probated  in  the  county  court  of  Arapahoe  county,  and 
the  plaintiff  in  error  was  granted  letters  testamentary. 

Certain  differences  arose  among  the  devisees  with  reference 
to  their  distributive  share  of  the  estate  and  concerning  the 
amounts  which  some  of  them  claimed  that  the  others  owed 
the  estate  arising  out  of  business  transactions  between  them 
and  testatrix  during  her  lifetime.  For  the  purpose  of  settling 
these  disputes,  Sidney  P.  Haines,  as  executor  of  the  will,  and 
as  one  of  the  heirs  of  deceased,  brought  this  action  in  the  dis- 
trict court  of  Arapahoe  county,  while  administration  of  the 
estate  was  pending  in  the  county  court,  and  an  accounting 
was  asked  between  the  parties  to  the  action,  the  object  being 
to  obtain  a  judicial  determination  of  all  the  matters  in  dispute 
between  the  persons  entitled  to  share  in  the  assets  of  the 
estate.  Upon  issues  joined  a  trial  was  had  and  a  decree 
rendered,  to  reverse  which  Sidney  P.  Haines,  one  of  the 
parties  against  whom  a  personal  judgment  was  rendered,  has 
sued  out  this  writ  of  error. 

One  of  the  defendants  in  error,  Frank  C.  Schroter,  moved 
to  dismiss  this  writ  upon  the  ground  that  the  decree  sought 
to  be  reviewed  is  not  such  a  final  judgment  or  decree  as  will 
support  a  writ  of  error.  The  particulars  wherein  he  claims 
that  it  is  lacking  are,  first,  that  it  is  not  in  favor  of  any 
person  acting  individually  or  in  a  representative  capacity ; 
second,  that  it  is  not  against  any  person  or  in  favor  of  any 
other  person  so  acting ;  third,  that  it  is  not  for  any  certain, 
definite  or  fixed  amount,  but,  on  the  contrary,  is  indefinite 
and  uncertain  as  to  the  amounts  to  be  paid  to  the  several 
beneficiaries  mentioned  therein. 

So  much  of  the  decree  as  is  material  to  the  determination 
of  the  motion  is  as  follows : 
Vol.  xxvn — 19 
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"  Wherefore,  by  rirtue  of  law  and  by  reason  of  the  prem- 
ises aforesaid  and  all  matters  having  been  duly  considered 
by  the  court,  it  is  hereby  ordered,  adjudged  and  decreed  as 
follows : 

•  ««*«««« 

^^  Fourth.  That  plaintiff  Sidney  P.  Haines  is  indebted  to 
estate  in  sum  of  f  14,473.01  over  and  above  his  distributive 
share  therein ;  that  said  Sidney  H.  Schroter  \&  indebted  to 
estate  in  the  sum  of  §643.41  over  and  above  his  distributive 
share  therein,  that  Frank  0.  Schroter  is  indebted  to  estate 
in  the  sum  of  1729.51  over  and  above  his  distributive  share 
therein. 

''Fifth.  That  said  Sidney  P.  Haines,  Sidney  H.  Schroter 
and  Frank  C.  Schroter  do  pay  in  this  court  forthwith,  to  the 
credit  of  said  estate,  the  respective  sums  so  found  to  be  due 
by  them  as  aforesaid. 

''Sixth.  That  out  of  said  moneys  and  after  payment  of 
costs  of  administration,  if  any,  there  shall  be  paid  out  and 
distributed  by  the  court  to  the  following  parties  thereunto 
entitled,  as  heirs  of  said  estate,  the  amounts  subjoined  and 
set  opposite  their  respective  names,  less  their  pro  rata  share 
of  said  charges  of  administration,  to  wit :  to  Annie  M.  Chris- 
tie, $9,483.22;  to  George  A.  Schroter,  f  1,167.81;  to  Harriet 
W.  Bacon,  $2,647.45 ;  to  Anna  D.  Patterson,  12,547.46.'' 

Considering  the  nature  and  object  of  the  action,  and  by 
referring  to  the  pleadings,  the  findings  and  the  entire  decree, 
it  is  clear  that  the  fourth  clause  is  a  judicial  ascertainment 
that  each  of  the  three  devisees  named  therein  is  indebted  in 
a  fixed  amount  to  the  estate  of  Diadamia  Haines,  and  that 
under  the  fifth  clause  each  of  them  is  required  forthwith  to 
pay  the  same  into  court.  This,  then,  is  a  personal  judgment 
in  favor  of  the  estate  and  against  specified  persons.  Ordi- 
narily, and  in  due  course  of  administration  of  an  estate,  money 
adjudged  to  be  due  it  would  be  paid  into  the  county  court,  or 
to  the  personal  representative,  but  since  all  the  parties  intei^ 
ested  were  present  in  the  district  court  and  without  objection 
there  litigated  the  matters  in  dispute  between  them,  there  can 
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be  no  complaint,  by  any,  of  the  requirement  in  the  decree  that 
the  money  be  paid  into  the  district  court  for  disbursement  by 
that  tribunal.  Especially  is  this  true  as,  by  the  sixth  clause  of 
the  decree,  there  is  a  provision  for  the  distribution  of  the 
respective  amounts  required  to  be  paid  into  court,  and  the 
persons  severally  entitled  to  receive  them,  and  the  amounts 
belongring  to  each,  are  named  therein.  There  is,  therefore,  in 
this  decree  a  final  judgment  against  certain  persons  in  their 
individual  capacity,  and  for  a  definite  sum  of  money  in  favor 
of  an  estate,  with  a  further  determination  that  when  the 
amounts  of  that  judgment  are  paid  into  court,  they  shall  be 
distributed  in  a  certain  way  and  to  designated  persons. 

The  further  contention  that  the  decree  is  indefinite  and  un- 
certain in  amount,  is  based  upon  the  provision  of  the  sixth 
clause  that  the  money  required  by  the  fifth  to  be  paid  into 
court  is  to  be  distributed  only  after  the  payment  of  costs  of 
administration ;  and  as  the  administration  of  the  estate  is 
still  pending  in  the  county  court,  the  costs  thereof  cannot  be 
judicially  ascertained  until  after  the  estate  is  settled,  and 
hence  the  decree  in  the  case  at  bar  cannot  be  final  until  after 
the  ascertainment  is  made. 

To  this  it  is  a  sufficient  answer  to  say  that,  so  far  as  con- 
cerns Sidney  P.  Haines,  the  plaintiff  in  error,  there  is  nothing 
interlocutoiy,  conditional,  indefinite  or  uncertain  in  the  de- 
cree, particularly  as  to  the  amount  which  he  is  required 
thereby  forthwith  to  pay  into  court ;  and  so  the  decree  is  not 
only  final  as  to  him,  but  fixed  and  definite  in  amount,  and 
nothing  further  remains  to  be  done  by  the  court  to  fix  his 
liability.  Frank  C.  Schroter  is,  also,  one  of  the  devisees  who, 
by  the  decree,  is  required  to  pay  into  court  a  certain  sum  of 
money,  and  he  makes  the  motion  to  dismiss  the  writ ;  but  he 
has  not  seen  fit  to  object  to  the  decree,  and  perhaps,  for  that 
reason,  is  not  in  a  position  to  raise  the  question  as  to  its  in- 
definiteness.  But  even  if  he  were  one  of  the  parties  to  the 
action  in  whose  favor  the  decree  went,  we  could  not  agree 
with  his  contention  that  the  decree  is  not  final  and  for  a  fixed 
and  definite  amount  as  to  the  devisees  against  whom  it  was 
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rendered.  Whether  the  decree  is,  or  is  not,  definite  or  final 
as  between  the  parties  entitled  to  the  fund  to  be  paid  into 
court  is  not  a  matter  that  affects  the  question  now  before  us. 
We  are  of  opinion  that  the  decree  as  to  plaintiff  in  error  is 
final,  and  that  it  will  support  an  execution  against  him  and 
in  favor  of  those  named  in  the  sixth  clause.  The  motion  to 
dismiss  is,  therefore,  denied. 

Motion  denied. 


[No.  8982.] 
LoGHBBUNNEB   V.  ShEBBCAN. 

APPELLATS  PBACTICB — JUBISDICnOK  OF  SUPBBMB  COUBT. 

An  action  brought  to  restrain  the  sale  of  real  estate  under  a  deed  of 
trust,  and  in  which  the  deed  of  trust  was  ordered  foreclosed,  does 
not  relate  to  a  freehold  so  as  to  give  the  supreme  court  appeUate 
jurisdiction  on  that  ground;  and  where  the  court  has  not  jurisdio- 
tion  on  some  other  ground  the  appeal  will  be  dismissed. 

Appeal  from  the  District  Court  of  Weld  County. 
Messrs.  Patton  &  Estbb,  for  appellant. 
Mr.  Geobge  E.  McConlby,  for  appellee. 

Peb  Cubiam.  a  motion  to  dismiss  this  appeal  was  here- 
tofore made,  upon  the  sole  ground  that  the  amount  of  the 
judgment  was  not  sufficient  to  give  this  court  jurisdiction. 
The  same  was  denied,  because  the  pecuniary  test  was  not  the 
sole  criterion  by  which  the  appellate  jurisdiction  of  this  court 
is  determined.  We  declined  then  to  examine  the  record  for 
the  purpose  of  ascertaining  whether,  for  any  other  reason^ 
our  jurisdiction  attached.  Lochbrunner  v.  Sherman^  26  Colo. 
164. 

This  case  being  now  finally  submitted,  an  examination  of 
the  record  discloses  that  the  action  was  originally  brought. 
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to  enjoin  the  sale  of  certain  property  under  a  trust  deed ;  and 
that  upon  the  trial  the  court  ordei'ed  the  trust  deed  fore- 
closed. The  action  does  not  relate  to  a  franchise  or  freehold, 
and  no  constitutional  question  is  involved.  We  are  therefore 
without  jurisdiction^  and  the  appeal  is  accordingly  dismissed. 

Appeal  diamissed. 


[No.  8776.] 
Adams  v.  Warren. 

1.  PBAcncE — Cause  Rbmaitdbd  fob  Accounting — Gountebclaim— 

New  Cause  of  Action. 
Where  a  decree  for  plaintiff  in  an  action  to  establish  a  trust  in  real  es- 
tate was  affirmed  conditioned  that  title  should  not  vest  in  plaintiff 
until  he  paid  to  defendants  all  taxes  paid  by  tbem  and  the  cause 
was  remanded  with  directions  to  the  lower  court  to  take  an  account- 
ing of  taxes  paid,  the  plaintiff  could  only  introduce  in  evidence  as 
against  the  taxes,  matters  purely  defensive,  and  it  was  erroneous  to 
permit  him  to  offset  the  taxes  with  a  counterclaim  for  personal  prop- 
erty received  and  money  collected  by  defendants,  as  such  counter- 
claim introduced  an  entirely  new  cause  of  action. 

2.  Same. 

Where  a  decree  for  plaintiff  in  an  action  to  establish  a  trust  in  real  es- 
tate was  affirmed  conditioned  that  plaintiff  reimburse  defendants 
for  taxes  paid  in  excess  of  the  money,  if  any,  received  by  defend- 
ants for  plaintiff,  and  the  cause  was  remanded  for  an  accounting, 
the  direction  of  the  court  must  be  construed  as  meaning  all  taxes 
paid  in  excess  of  money  received  from  plaintiff  for  that  express  pur- 
pose, and  will  not  permit  plaintiff  to  offset  the  taxes  with  a  counter- 
claim for  money  or  property  received  by  defendants  for  any  other 
purpose,  and  the  fact  that  the  replication  in  the  original  cause 
averred  that  defendants  had  received  funds  belonging  to  plaintiff 
for  which  no  account  was  rendered,  did  not  make  such  funds  a  part 
of  the  original  action,  so  that  the  items  thereof  could  be  offset 
against  the  taxes  paid. 

S.  Pbactiob — ^Ne w  Cause  op  Action  —Objection  to  Evidence. 

Where  a  cause  was  affirmed  but  remanded  to  take  an  accounting  of  taxes 
paid  by  the  defendants  against  whom  the  judgment  was  rendered, 
and  the  plaintiff  offered  to  offset  the  taxes  by  counterclaim  of  a  new 
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caiue  of  action^  objectioii  to  the  departure  coald  be  raised  by  ob* 
jection  to  the  introduction  of  eyidence  without  a  motion  or  de- 
murrer for  that  purpose. 

Error  to  the  District  Court  of  Arapahoe  County . 

This  action  was  originally  commenced  by  plaintiff  in  error 
against  defendants  in  error  to  establish  a  trust  in  certain  real 
estate,  which  had  descended  to  them  as  the  heirs  of  John  W. 
Iliff,  deceased.  From  a  judgment  in  his  favor,  defendants 
in  error  appealed  to  this  court,  where  the  judgment  was  af- 
firmed, but  the  cause  remanded  with  directions  to  take  an 
account  of  the  amount  of  the  taxes  paid  by  the  deceased  and 
defendants  in  error,  and  that  the  repayment  of  the  same 
should  be  made  a  condition  precedent  to  the  divestiture  of 
title.  Warren  v.  Adams^  19  Colo.  515.  Pursuant  to  this 
order  defendants  in  error  filed  an  answer,  in  the  court  below. 
Betting  up  their  claim  on  account  of  taxes  paid  upon  the  lands 
in  controversy,  which  they  were  entitled  to  have  repaid.  To 
this  answer,  plaintiff  in  error  filed  a  counterclaim,  by  which 
it  was  asserted  that  on  account  of  moneys  collected  by  the 
deceased  and  property  disposed  of  which  had  been  placed  in 
his  hands,  there  was  due  him  from  the  estate  of  the  deceased 
a  sum  largely  in  excess  of  the  amount  paid  for  taxes  on  the 
lands  in  question,  for  which  sum  he  prays  judgment  against 
defendants  in  eiTor.  Testimony  of  witnesses  to  establish 
this  claim  was  received  over  the  objection  and  excepticm  of 
the  defendants  in  error,  the  ground  of  such  objections  being 
that  by  the  former  opinion  of  this  court  the  inquiry  was 
limited  to  the  amount  of  taxes  paid  upon  such  lands  by  de- 
ceased and  themselves,  and  that  the  items  of  the  account,  as 
stated  in  the  counterclaim  have  reference  to  dealings  with 
the  deceased  in  no  manner  connected  with  the  lands  in  con- 
troversy. From  the  evidence  introduced  by  the  respective 
parties,  the  court  found  that  the  taxes  paid,  which  defendants 
in  error  were  entitled  to  be  repaid,  amounted  to  the  sum  of 
$2,762.10,  and  that  the  value  of  the  personal  property  taken 
and  held  by  deceased  and  money  collected  by  him  belonging 
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to  plaintifiF  in  error,  to  the  sum  of  $24,760.  On  these  find* 
ings  of  fact,  judgment  was  rendered  offsetting  against  the 
claim  of  defendants  in  error  for  taxes  paid,  the  value  of  the 
personal  property  held  by  deceased,  and  money  collected  by 
him  (m  account  of  plaintiff  in  error,  but  that  the  latter  was 
not  entitled  to  a  judgment  for  the  difference.  From  this 
judgment,  plaintiff  in  error  brings  the  case  here  for  review, 
claiming  that  he  is  entitled  to  a  judgment  in  his  favor  for  the 
difference  between  the  two  sums.  Defendants  in  error  as- 
sign, as  cross  errors,  the  judgment  of  the  trial  court  in  off- 
setting the  value  of  the  personal  property  claimed  to  have 
been  turned  over  to  deceased,  ancT  the  money  collected  by 
him  against  the  amount  advanced  for  taxes ;  and  also  the 
action  of  the  court  in  overruling  their  objections  to  the  intro- 
duction of  testimony  in  support  of  the  counterclaim.  The 
parties  to  this  proceeding  bear  the  same  relation  as  in  the 
trial  court,  and  for  that  reason  will  be  referred  to  in  the  opin« 
ion  as  plaintiff  and  defendants. 

Mr.  Thos.  B.  Stuabt,  Mr.  Chas.  A.  Mubbay  and  Mr. 
J.  C.  Hblm,  for  plaintiff  in  error. 

Mr.  Daniel  Pbbsoott  and  Mr.  Thomas  Macon,  for  de- 
fendant in  error. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

Counsel  for  plaintiff  contend  that  he  is  entitled  to  estab- 
'  lish  his  counterclaim  against  the  estate  of  deceased,  and  in- 
cidentally, as  a  personal  obligation  of  defendants,  to  the 
extent  that  they  may  have  received  property  as  the  heirs  of 
deceased,  for  the  reason  that  such  property  to  a  value  suffi- 
cient to  satisfy  his  claim,  is  held  by  them  in  trust  for  that 
purpose.  Defendants  having  been  defeated  in  their  conten- 
tion that  the  land  in  question  was  their  absolute  property, 
were  entitled  to  be  repaid  the  taxes  paid  thereon  by  the  de- 
ceased and  themselves.    When  the  cause  was  remanded  they 
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asserted  this  right  by  an  answer.  To  defeat  this  claim,  plain- 
tiff could  properly  plead,  by  way  of  replication,  and  prove, 
any  facts  constituting  a  defense  to  it  which  was  purely  de- 
fensive, or,  by  way  of  reply,  could  controvert  or  avoid  the 
claim  for  taxes,  but  nothing  more.  He  could  not  do  so, 
however,  by  pleading  or  attempting  to  prove  a  new  cause  of 
action  over  the  objection  of  the  defendants,  for  the  reason 
that  such  a  defense  to  their  right  to  be  reimbursed  for  taxes 
paid  would  be  a  departure  from  the  cause  of  action  stated  in 
his  complaint.  Bliss  on  Code  Pleading  (2d  ed.),  §  396.  The 
transactions  between  plaintiff  and  deceased,  as  stated  in  the 
complaint,  and  the  counterclaim  interposed  to  the  claim  of 
defendants  to  be  reimbursed  for  taxes,  were  entirely  distinct- 
and  separate.  Neither  had  any  connection  with  the  other. 
In  his  former  pleading,  no  claim  was  attempted  to  be  as- 
serted by  plaintiff  upon  the  transaction  which  he  now  seeks 
to  make  the  basis  of  a  cause  of  action  against  the  defend- 
ants in  his  counterclaim ;  consequently,  by  the  latter,  he  has 
attempted  to  state  a  new  and  independent  cause  of  action, 
and  not  matter  which  merely  supported  the  one  stated  in 
the  complaint,  and  therefore,  by  his  replication,  has  clearly 
departed  from  the  cause  of  action  originally  pleaded.  Dur- 
bin  V,  Fisk^  16  Ohio  St.  533 ;  lAllienthal  v.  Hotaling^  15  Ore- 
gon, 371 ;  6  Ency.  PL  &  Pr.  461. 

Plaintiff  is  limited  in  his  recovery  to  the  cause  stated  in 
his  complaint,  in  which  the  land  in  question  was  the  only 
subject-matter  of  controversy.  For  these  reasons  the  items 
of  the  counterclaim  could  not  be  made  the  basis  of  a  setoff  as 
against  the  taxes  advanced  by  the  deceased,  Iliff,  or  the  defend- 
ants, nor  established  as  a  claim  against  the  latter  in  this  ac- 
tion for  the  excess.  The  testimony  received  in  support  of 
plaintiff's  counterclaim  should  have  been  rejected.  The 
judgment  of  the  district  court  is,  therefore,  reversed  upon 
the  cross  errors  assigned  by  defendants,  and  the  cause  re- 
manded, with  directions  to  dismiss  ths  cross-complaint  of 
plaintiff,  and  render  judgment  in  favor  of  defendants  for 
the  amount  of  taxes  found  to  have  been  paid  by  them  and 
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deceased  upon  the  lands  in  question,  with  interest,  and  that 
such  sum,  together  with  the  costs  incurred  by  them  in  this 
court  in  this  case,  as  well  as  below  on  the  accounting,  be 
repaid  by  plaintiff  before  title  to  such  lands  vested  in  him, 
and  that  on  failure  to  pay  such  sum  within  some  reasonable 
time  to  be  fixed  by  the  trial  court,  the  decree  establishing 
the  trust  be  set  aside  and  the  action  of  plaintiff  dismissed. 

Rever%ed  and  remanded. 

ON  PBTmON  FOE  RBHKARING. 

Per  Curiam.  In  his  petition  for  rehearing,  counsel  for 
plaintiff  urged  upon  our  attention  three  points  : 

1.  That  the  order  for  an  accounting  was  by  the  express 
direction  of  this  court,  independent  of  anything  which  ap- 
peared in  tlie  pleadings  in  the  cause  then  considered,  and 
being  so,  he  was  entitled  to  at  least  offset  the  money  received 
by  deceased  against  the  taxes  advanced  on  the  land  in 
question. 

2.  That  we  are  mistaken  in  concluding  that  the  matters  set 
up  by  plaintiff  in  his  counterclaim  were  not  connected  with 
the  original  trust. 

3.  That  failing  to  attack  the  cross-complaint  by  an  appro- 
priate plea  amounted  to  a  waiver  on  the  part  of  defendants 
to  have  the  question  of  its  materiality  determined. 

The  first  proposition  is  based  on  the  opinion  in  the  original 
cause  (19  Colo,  supra'),  which  is  as  follows  : 

*«It  is  finally  asserted  by  counsel  for  appellant  that  if  the 
decree  can  be  maintained  upon  other  grounds,  that  it  is  er- 
roneous  in  not  decreeing  an  account  of  the  amount  of  taxes 
paid  by  appellants  and  their  ancestor.  It  is  admitted  that 
no  such  claim  was  made  in  the  pleadings,  nor  in  any  way 
asked  in  the  court  below.  This  question,  therefore,  is  not 
presented  by  the  record,  and  cannot  be  considered  on  this 
review.  We,  however,  agree  with  counsel  that  upon  an  affirm- 
ance of  this  decree,  appellants  are  entitled  to  an  accounting 
for  the  amount  of  taxes  paid  by  them  and  their  ancestor,  and 
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to  be  reimbuned  for  all  sums  so  paid  in  excess  of  the  money, 
if  any,  received  by  Iliff  for  plaintiff,  and  that  the  payment  of 
the  same  should  be  made  a  condition  precedent  to  tJie  dives- 
titure of  the  title. " 

In  directing  that  the  decree  of  the  trial  court  should  be  af- 
firmed, this  court  stated  that  such  decree  should  *^not  take 
effect  as  to  the  conveyance  of  the  title  until  the  amount 
found  to  be  due  appellants,  if  any,  on  account  of  the  payment 
of  taxes  shall  be  first  paid ; "  and  remanded  the  cause,  with 
directions  to  the  trial  court  to  take  such  accounting.  This 
direction  did  not  contemplate  that  either  party  should  intro- 
duce a  new  cause  of  action ;  on  the  contrary  it  merely  held 
that  a  matter  which  was  part  of,  and  connected  with,  the 
original  cause  should  be  determined.  This  could  only  be 
done,  so  far  as  defendants  were  concerned,  by  an  amendment 
which  they  filed  for  the  purpose  of  presenting  this  question 
for  adjudication.  By  so  doing,  they  interposed  a  defense 
only,  and  not  new  matters,  or  a  new  cause  of  action.  To 
this  answer,  as  we  have  said,  plaintiff  could  plead  and  prove 
facts  which  were  simply  defensive,  but  nothing  more.  The 
opinion  in  the  original  cause  from  which  we  have  quoted 
does  say  that  defendants  shall  be  reimbursed  for  taxes  paid  in 
excess  of  the  money,  if  any,  received  by  deceased  for  plaintiff. 
This  language  cannot  properly  be  construed  into  meaning 
that  a  new  cause  of  action  could  be  interposed  by  plaintiff, 
and  therefore  could  only  refer  to  moneys  which  he  had  paid 
Iliff  for  that  express  purpose ;  in  other  words — ^to  moneys 
which  he  could  prove  Iliff  had  received  under  plea  of  pay- 
ment on  this  account.     No  such  plea  was  interposed. 

We  think  we  are  correct  in  asserting  that  the  items  of  the 
counterclaim  of  plaintiff  are  not  connected  with  the  original 
trust.  In  any  event,  he  failed  to  make  a  claim  on  this  ac- 
count originally ;  and  even  if  these  items  were  connected  with 
the  trust  in  the  lands,  pleading  them  as  a  counterclaim  was 
stating  a  cause  of  action  upon  which  no  claim  such  as  is  now 
sought  to  be  asserted  was  founded  under  the  original  plead- 
ings in  the  cause.    In  this  connection  we  notice  it  is  claimed 


Digitized  by  VjOOQIC 


1900.]  Adams  ▼.  Wabbbn.  299 

that  in  the  replication  of  plaintiff  filed  in  the  original  cause, 
it  was  averred  that  deceased  had  received  funds  belonging  to 
plaintiff,  for  which  no  account  was  ever  rendered.  From  the 
averments  of  this  pleading,  it  is  manifest  there  was  no  thought 
or  intention  of  setting  up  a  claim  against  defendants  on  ac- 
count of  these  funds,  except  for  the  purpose  of  avoiding  the 
effect  of  their  plea,  that  they  and  their  ancestor  had  paid  the 
taxes  upon  the  lands  for  a  long  period  of  time  antedating  the 
time  the  original  action  was  commenced,  by  pleading  infers 
entially  that  deceased  must  have  applied  these  funds  to  liqui- 
date such  taxes,  and  had  also  applied  them  in  procuring  quit- 
claim deeds,  reconveying  to  deceased  the  title  acquired  by 
virtue  of  a  sale  of  such  lands  for  taxes.  Hence,  it  is  clear  that 
this  plea  was  in  no  sense  a  counterclaim  in  the  original  ac- 
tion. 

Relative  to  the  third  point  made,  counsel  cite  from  Bliss's 
Code  Pleading  (  2d  ed.),  §  896,  as  follows : 

"  As  to  the  proper  mode  of  correcting  a  departure,  whether 
by  demurrer  or  motion,  courts  are  not  in  perfect  harmony, 
but  all  agree  that  if  the  parties  go  to  trial  without  raising  the 
question,  judgment  will  not  be  arrested." 

This  is  undoubtedly  a  correct  statement  of  the  law  on  this 
subject,  but  objection  was  made  to  the  introduction  of  evi- 
dence in  support  of  the  counterclaim.  As  a  general  rule,  a 
question  of  departure  should  be  raised  by  some  appropriate 
plea,  but  where,  as  in  this  case,  the  questions  to  be  determined 
were  indicated  in  advance,  the  objection  to  the  introduction 
of  evidence  saved  the  point,  that  the  counterclaim  was  not 
only  a  departure  from  the  original  cause  of  action,  but  em- 
braced matters  outside  of  the  inquiry  to  which  the  trial  court 
was  limited.    The  petition  for  rehearing  is  denied. 

Petition  denied. 
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[No.  8922.] 
Ktle  bt  al.  y.  Shobe  bt  al. 

AppbliiAtb  Pbacticb  — Jubibdiction  of  SupBBicB  CouBT— Fbbb- 

HOLD. 

An  action  by  the  trustee  and  cestui  que  trust  in  a  trust  deed  to  set 
aside  a  quitclaim  deed  to  the  same  property  and  to  have  the  trust 
deed  adjudged  a  prior  lien  thereto  on  the  land,  does  not  relate  to  a 
freehold  so  as  to  give  the  supreme  court  jurisdiction. 

Appeal  from  the  District  Court  of  Montrose  County. 
Mr.  S.  S.  Shebman  and  Mr.  John  Gbay,  for  appellants. 

Messrs.  Gebby  &  Taylob  and  Mr.  Hugo  Seuo,  for  ap- 
pellees. 

Pbb  Cubiam.  On  November  27, 1897,  appellee,  Andeison 
Shore,  gave  his  promissory  note  to  the  Bank  of  Montrose  for 
the  sum  of  $2,000,  and  to  secure  the  same  executed  a  trust  deed 
to  the  public  trustee  upon  certain  land  in  Montrose  county, 
which  was  filed  for  record  in  the  office  of  the  clerk  and  re- 
corder of  said  county  on  October  18, 1897.  Intervening  the 
giving  of  this  trust  deed  and  its  record,  to  wit,  on  October  5, 
1897,  Anderson  Shore  executed  to  his  wife,  his  co-appeUee, 
Ida  Shore,  a  quitclaim  deed  to  the  land,  which  deed  was  duly 
filed  for  record  on  the  same  day.  The  present  action  was 
brought  by  the  assignee  of  the  iKUik  and  the  public  trustee, 
in  the  district  court  of  Montrose  county,  to  set  aside  this  deed 
upon  the  ground  that  it  was  fraudulent  and  void  as  to  the 
bank,  and  to  have  said  trust  deed  adjudged  a  prior  lien  thereto 
upon  the  land.  The  court  below  found  for  appellees,  who 
were  defendants  below,  and  rendered  judgment  for  costs  in 
their  favor.  From  this  judgment  appellants  bring  the  case 
here  on  appeal.  The  action  is  to  establish  a  lien,  and  does 
not  relate  to,  or  involve  a  franchise  or  a  freehold ;  nor  do  any 
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of  the  other  grounds  exist  essential  to  the  jurisdiction  of  this 
court.  See  Scheeren  v.  Stramann^  24  Colo.  Ill,  wherein  a 
like  appeal  was  considered  and  determined,  and  Paddock  v. 
StaUy^  24  Colo.  188.     This  appeal  is  accordingly  dismissed. 

Appeal  dismissed. 
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Bebgdahl  y.  The  People.         [April  T., 
APRIL   TERM,   1900. 


[No.  4120.] 
Bebgdahl  bt  al.  v.  The  People, 

1.  Pbacticb  in  Criminal  Casks— Infobmationb  and  Indictments- 

Consolidation. 
An  information  charging  defendants  in  separate  counts  with  breaking 
ore  from  certain  mines  with  intent  to  steal,  and  with  removing  ore 
from  the  same  premises  with  intent  to  defraud,  under  section  3234, 
Mills'  Ann.  Stats.,  was  properly  consolidated  for  trial  with  an  infor- 
mation ohaigiDg  the  same  defendants  in  separate  counts  with  lar- 
ceny and  receiving  stolen  goods  knowing  them  to  have  been  stolen, 
where  both  informations  and  both  counts  in  each  information  refer 
to  one  and  the  same  transaction  and  constitute  but  one  offense. 

2.  Practice  in  Criminal  Cases— Motion  to  Quash  Information— 

Bbcord — Bill  of  Exceptions. 
A  motion  to  quash  the  information  in  a  criminal  case  is  not  a  part  of 
the  record  unless  made  so  by  bill  of  exceptions,  and  such  motion 
cannot  be  considered  on  review  unless  it  is  properly  preserved  by 
bill  of  exceptions. 

3.  Same— Verification  of  Information. 

The  failure  to  properly  verify  an  information  is  not  one  which  affects 
its  sufficiency.  The  information  is  required  to  be  verified  as  desig- 
nated, but  unless  the  objection  on  that  ground  is  properly  presented 
in  the  trial  court  it  is  waived  and  cannot  be  raised  in  the  appellate 
court. 

4.  Same. 

A  motion  to  quash  an  information  must  point  out  specifically  the  grounds 
upon  which  it  is  based.  That  the  bill  of  exception  states  that  a  mo- 
tion was  made  to  quash  the  information,  and  that  it  was  stipulated 
that  no  preliminary  examination  was  held  touching  the  charges  men- 
tioned in  the  information,  and  that  no  affidavits  were  filed  support- 
ing them  except  as  above  referred  to,  presents  no  question  as  to  the 
insufficiency  of  the  verification,  since  it  does  not  appear  that  a  ] 
tion  to  quash  was  made  upon  that  ground. 

6.  Same. 

Whether  or  not  an  affidavit  upon  which  an  information  is  based 

plies  with  the  statute  must  be  determined  from  the  context  of  the 
affidavit  itself,  and  its  statements  cannot  be  attacked  by  extraneous 
evidence.    The  verification  of  an  information  cannot  be  attacked 
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on  the  ground  that  the  testimony  diBcloeed  that  the  parly  who  yeri- 
fied  it  did  not  have  personal  knowledge  of  the  guilt  of  the  defendant. 

6.  Instbuctions — Recobd — Bill  of  Exceptions. 

In  criminal  cases  everything  which  is  not  a  part  of  the  record  proper 
most  be  preserved  by  a  bill  of  exceptions  in  order  to  be  considerad 
on  review,  and  this  includes  the  instructions  given  by  the  court  and 
the  exceptions  thereto,  as  well  as  those  asked  and  refused  and  the 
exception  to  the  ruling  of  the  court  thereon. 

7.  Pbaotice  ih  Cbiminal  Gasbs— Yebdict. 

Under  an  indictment  charging  in  separate  counts  larceny  and  receiving 
stolen  goods  knowing  them  to  have  been  stolen,  a  verdict  in  form, 
**  We  the  jury  find  the  defendant  guilty  as  charged  in  tiie  informa- 
tion, and  we  further  find  the  value  of  the  ore  taken  to  be  *  *  *  *' 
is  not  a  finding  of  guilty  of  both  offenses  although  it  does  not  specify 
the  count,  and  is  sufficient  to  support  a  conviction  for  larceny. 

8.  Laboent — ^PossBSsiozr  of  Reoentlt  Stolen  Pbopebtt. 
Where  defendants  were  found  in  possession  of  ore  under  circumstances 

clearly  indicating  that  they  did  not  come  by  it  honestly,  and  they 
offered  no  explanation  of  how  they  came  by  it  and  the  ore  was  iden« 
tified  as  coming  from  the  mine  in  which  defendants  were  employed, 
the  Jury  was  Justified  in  finding  them  guilty  of  laroeny. 

JErrar  to  the  IHitrict  Court  of  San  Miguel  OowUy. 

Mr.  H.  B.  O'Reillet,  for  plaintifEs  in  error. 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Calvin  B. 
Reed,  Mr.  Dak  B.  Caeey,  Mr.  M.  B.  Gerby  and  Mr.  H. 
M.  HooG,  for  the  people. 

Mb.  Justice  Gabbebt  deliyered  the  opinion  of  the  court. 

By  information  filed  in  the  court  below,  plaintiffs  in  error 
were  jointly  charged  m  two  counts,  (1)  with  breaking  ore 
from  certain  mines  with  intent  to  steal ;  and  (2)  with  re- 
moving ore  from  the  same  premises  with  intent  to  defraud. 
The  information  in  this  case  was  based  upon  the  provisions 
of  section  8234,  2  Mills'  Ann.  Stats.,  which  in  terms  provides 
that  if  any  employ^  shall  break  and  sever,  witii  intent  to 
steal,  or  shall  take,  remove  or  conceal  the  ore  from  any  mine 
with  intent  to  defraud  the  owner  of  such  mine,  such  offender 
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shall  be  deemed  guilty  of  felony,  and  on  conviction,  shall  be 
punished  as  for  grand  larceny.  By  a  subsequent  information^ 
also  filed  in  the  trial  court,  they  were  jointly  charged  in 
separate  counts,  (1)  with  the  larceny  of  1500  worth  of  ore ; 
(2)  with  buying  and  receiving  it  from  some  unknown  thief, 
knowing  it  to  have  been  stolen.  The  counts  in  this  informa- 
tion were  respectively  based  upon  the  provisions  of  sections 
1230,  3  Mills'  Ann.  Stats.,  and  1232,  1  Mills'  Ann.  Stats. 
The  first  of  these  sections  defines  larceny  to  be  the  felonious 
stealing  of  the  personal  goods  or  chattels  of  another.  By 
the  latter  section  it  is  declared  that  every  person  who,  for 
his  own  gain,  shall  receive  stolen  property,  or  anything  the 
stealing  of  which  is  declared  to  be  larceny,  knowing  the  same 
to  have  been  so  obtained,  shall  be  punished  the  same  as  for 
larceny.  For  each  of  these  offenses,  the  punishment  pre- 
•  scribed  is  the  same,  and  is  measured  by  the  value  of  the 
property  stolen  or  received.  The  pwner  of  the  ore  was  al- 
leged to  be  the  same  in  each  information,  and  the  respective 
offenses  were  charged  to  have  been  committed  at  the  same 
time  and  place.  Over  the  objection  of  plaintiffs  in  error, 
these  informations  were  consolidated,  and  the  first  question 
we  shall  determine,  is,  whether  or  not  the  court  erred  in  this 
respect. 

The  law  provides  that  counts  in  larceny,  and  for  receiving 
stolen  goods,  may  be  joined  in  the  same  indictment  Sec.  1438, 
1  Mills'  Ann.  Stats.  The  legislature  has  also  enacted  that 
all  provisions  of  the  law  relative  to  proceedings  upon  indict- 
ment, shall,  so  near  as  may  be,  apply  to  informations,  and  to 
all  prosecutions  and  proceedings  thereon.  Sec.  1432  6, 3  Mills' 
Ann.  Stats. 

It  is  also  provided  by  the  act  relative  to  prosecutions  of 
criminal  offenses  by  information,  that  *'  different  olFenses  and 
the  different  degrees  of  the  same  offense,  may  be  joined  in 
one  information  in  all  cases  where  the  same  might  be  joined 
by  different  counts  in  one  indictment."  Sec.  1432(?,  8  Mills* 
Ann.  Stats. 

By  section  1452,  1  Mills'  Ann.  Stats.,  it  is  provided  that 
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"whenever  there  are  *  *  *  several  charges  against  any 
person  *  *  *  for  one  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses,  which  may  be  properly 
joined,  instead  of  having  several  indictments,  the  whole  may 
be  joined  in  one  indictment  in  separate  counts,  and  if  two 
or  more  indictments  are  found  in  such  cases,  the  court  may 
order  them  consolidated."  This  is  but  a  declaration  of  the 
common  law  on  the  subject  of  joinder  of  counts  in  one  in- 
dictment, or  the  consolidation  of  indictments ;  and  the  only 
question  necessary  to  detennine,  is,  whether  or  not  the  case 
at  bar  falls  within  the  provisions  of  the  portion  of  the  sec- 
tion above  quoted.  It  is  conceded  that  the  subject-matter 
of  the  offenses  in  each  of  the  counts  of  the  respective  indict- 
ments is  the  same;  that  is  to  say,  the  ore  described  in  each 
count  is  identical.  It  also  appears  that  the  owner  of  the  ore 
in  each  case  is  the  same,  and  it  is  charged  that  each  offense 
was  committed  at  the  same  time  and  place.  Different  of- 
fenses are  charged,  but  the  conceded  facts  are  such  that  plain- 
tiffs in  error  could  not  be  guilty  of  more  than  one.  The  dif- 
ferent counts,  therefore,  are  drawn  with  a  view  that  one  of 
them,  upon  the  trial,  may  be  found  to  meet  the  evidence,  so 
that  plaintiffs  in  error  were  not  subjected  to  a  trial  upon  four 
distinct  charges,  but  for  one  only,  which  would  be  deter- 
mined solely  from  the  evidence  submitted  to  the  jury.  This 
procedure  was  permissible  at  common  law,  and  the  statute, 
by  employing  the  expression  "  which  may  properly  be  joined," 
refers  to  those  cases  in  which  such  procedure  may  be  adopted 
as  one  of  the  class  which  may  be  united  in  the  same  indict- 
ment in  different  counts,  or  if  in  separate  indictments,  may 
be  consolidated.  White  v.  People^  8  Colo.  App.  289 ;  People 
V.  Aikin^  66  Mich.  460 ;  Cummim  v.  People^  4  Colo.  App. 
71. 

The  punishment  for  each  offense  charged  is  identical; 
hence,  they  belong  to  the  same  class  of  crimes,  and  under  the 
provisions  of  the  law  cited,  might  have  been  charged  in  one 
information,  under  separate  counts ;  but  not  having  been  so 
presented,  the  court  properly  ordered  the  two  informations 
Vol.  xxvn — 20 
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consolidated.  In  thus  construing  the  portion  of  the  section 
above  quoted,  we  do  not  wish  to  be  understood  as  holding 
that  these  informations  might  not  properly  be  consolidated 
under  other  of  its  provisions. 

Each  of  these  informations  was  verified  to  the  effect  that 
the  facts  stated  in  the  information  are  true,  and  that  the  of- 
fenses therein  charged  were  committed  to  the  personal  knowl- 
edge of  the  affiant 

It  is  urged  that  this  verification  is  insufficient,  for  three  rea- 
sons :  (1)  That  it  could  not  take  the  place  of  the  separate  affi- 
davit upon  which  the  filing  of  an  information  by  the  district 
attorney  can  be  based ;  (2)  because  it  appears  from  the  testi- 
mony of  the  affiant  that  he  did  not  have  personal  knowledge 
of  the  facts  stated  in  the  information ;  and  (8)  that  inasmuch 
as  the  plaintiffs  in  error  were  charged  with  different  felonies, 
relating  to  the  same  transaction  of  such  a  character  that  they 
could  not  be  guilty  of  more  than  one  of  the  offenses  charged, 
that  therefore  it  is  manifest  the  affiant  did  not  possess  the 
degree  of  knowledge  which  the  law  contemplates  he  should 
have. 

The  first  and  third  objections  may  be  considered  together. 
In  the  bill  of  exceptions  it  appears  that  plaintiffs  in  error  in- 
terposed a  motion  to  quash  the  information,  which  was  de- 
nied. It  also  appears  from  the  same  source,  that  it  was  agreed 
between  counsel  that  the  proofs  with  respect  to  this  motion 
would  show  that  plaintiffs  in  error  had  no  preliminary  ex- 
aminations, on  the  charges  set  out  in  the  respective  counts, 
and  that  no  affidavits  supporting  the  informations  were  filed, 
except  as  above  referred  to.  In  what  is  returned  to  this  court 
as  a  transcript  of  the  record  proper,  appears  what  purports  to 
be  a  motion  to  quash  the  informations  in  this  case.  A  mo- 
tion to  quash  is  not  a  part  of  such  record,  and  can  only  be  pre- 
served by  a  bill  of  exceptions  (^Smith  v.  People^  1  Colo.  121) 
and  we  are,  therefore,  precluded  from  considering  any  of  the 
reasons  assigned  in  the  motion  claimed  to  have  been  filed  be- 
low, unless  what  appears  in  the  bill  of  exceptions  as  to  the 
action  of  the  court  on  the  motion  to  quash  is  sufficient  to  prop- 
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eriy  raise  the  questions  presented  by  objections  one  and  three. 
The  failure  to  properly  yerif y  an  information  is  not  one  which 
affects  its  sufficiency.  It  is  required  to  be  verified  as  desig- 
nated by  sections  14325  and  1432A,  8  Mills'  Ann.  Stats. 
These  are  provisions  which  are  intended  to  and  do  comply 
with  section  7,  article  2  of  our  Bill  of  Rights,  which,  in  sub- 
stance, declares  that  no  warrant  to  seize  any  person  shall  issue 
unless  probable  cause  therefor  is  made  to  appear  by  oath  or 
affirmation  reduced  to  writing.  This  right,  however,  is  one 
which  may  be  waived,  and  unless  properly  presented  below, 
cannot  be  raised  in  this  court.  Taylor  v.  People^  21  Colo. 
426. 

A  motion  to  quash  must  point  out  specifically  the  grounds 
upon  which  it  is  based.  That  th^  bill  of  exceptions  shows 
that  a  motion  to  quash  the  information  was  interposed,  that 
the  district  attorney  and  counsel  for  plaintiffs  in  error  agreed 
that  no  preliminaiy  examination  of  the  latter  had  been  held, 
touching  the  charges  mentioned  in  the  information,  and  that 
no  affidavits  supporting  them  were  filed,  except  as  above  re- 
ferred to,  presents  no  question  relative  to  the  insufficiency  of 
the  verification,  for  the  reason  that  in  the  absence  of  a  motion 
to  quash  we  are  unable  to  say  that  the  facts  stipulated  were 
material,  or  that  any  specific  ground  was  mentioned  in  the 
motion  which  was  sufficient  to  sustain  it. 

In  support  of  the  second  ground,  attacking  the  sufficiency 
of  the  verifications  of  these  informations,  it  is  urged  that 
inasmuch  as  the  testimony  disclosed  that  the  party  who  veri- 
fied them  did  not  have  personal  knowledge  of  the  gpiilt  of 
the  plaintiffs  in  error,  therefore  they  were  not  properly  veri- 
fied. Whether  or  not  an  affidavit  upon  which  an  informa- 
tion is  based  complies  with  the  statute  must  be  determined 
from  the  context  of  the  affidavit  itself,  and  its  statements 
cannot  be  attacked  by  extraneous  evidence.  Holt  v.  People^ 
28  Colo.  1. 

The  next  point  made  by  counsel  for  plaintiffs  in  error,  is, 
that  the  instructions  of  the  court  were  erroneous,  and  that  the 
court  erred  in  refusing  to  give  those  requested  on  their  behalf. 
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The  civil  code  has  no  application  whatever  to  the  practice  in 
criminal  cases.  In  the  latter  everything  which  is  not  a  part 
of  the  record  proper  must  be  preserved  by  a  bill  of  excep- 
tions (^Smith  V,  People^  iupra);  this  includes  instractions 
given  by  the  court  and  the  exceptions  thereto,  as  well  as 
those  refused,  and  the  exception  to  the  ruling  of  the  court 
in  this  respect.  This  proposition  has  been  so  frequently 
decided  by  this  court,  that  it  is  unnecessary  to  discuss  it  at 
this  time.  The  latest  declaration  on  the  subject  is  Pcuker  v. 
People^  26  Colo.  306,  which  cites  the  numerous  authorities 
on  this  question. 

The  jury  returned  a  verdict  in  the  following  form :  "  We, 
the  jury  in  the  above  entitled  cause,  do  find  the  defendants 
guilty  as  charged  in  information  No.  329 ;  and  we  further 
find  the  value  of  the  ore  taken  to  be  $316.66."  Cause  No.  329 
was  the  one  in  which  plaintiffs  in  error  were  charged  with 
larceny  and  receiviug  stolen  goods.  It  is  claimed  that  Uiey 
were  found  guilty  of  both  offenses.  Their  counsel  contend 
that  it  is  manifestly  impossible  that  they  could  be  guilty 
receivers  of  stolen  property  which  they,  themselves,  had 
stolen,  or,  in  other  words,  that  they  cannot  be  found  guilty 
of  offenses  which  cannot,  by  their  very  nature,  coexist.  If 
the  verdict  was  susceptible  of  the  construction  contended  for 
by  counsel,  it  would  raise  a  serious  question.  Verdicts  are 
rendered  by  "  lay  people,"  not  versed  in  the  strict  rules  of 
pleading.  Whatever  language  in  the  verdict  conveys  the 
clear  intention  of  the  jury  to  the  common  understanding, 
will  suffice ;  it  must  also  be  construed  as  a  whole,  not  in 
separate  parts,  and  all  fair  intendments  should  be  made  to 
support  it.  1  Bishop's  New  Crim.  Procedure,  §  1005a ;  StaU 
r.  i2yan,  13  Minn.  670;  State  v.  Bowen,  16  Kan.  475. 

Tested  by  these  rules,  the  verdict  is  clearly  sufficient 
The  first  part  might  indicate  that  the  jury  had  found  plain- 
tiffs in  error  guilty  of  both  offenses,  but  when  that  is  consid- 
ered in  connection  with  the  part  immediately  following,  it  is 
clear  that  they  found  them  guilty  of  the  offense  of  larceny 
only,  and  so  meant  and  intended,  when  they  stated  **  we  tux- 
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ther  find  the  value  of  the  ore  taken  to  be  8316.66."  The 
word  **  taken  ^'  must  be  understood  to  have  been  used  in  its 
ordinary  English  significance,  and  as  employed  in  the  ver- 
dict, clearly  refers  to  the  ore  stolen.  Had  the  jury  intended 
to  find  the  plaintiffs  in  error  also  guilty  of  the  crime  of  receiv- 
ing the  ore,  they  would  certainly  have  employed  an  appro- 
priate word  to  express  that  intention,  or  if  they  had  only 
intended  to  find  them  guilty  of  that  offense,  they  would  have 
employed  language  from  which  that  conclusion  could  be  de- 
duced. 

The  final  point  made  by  counsel  is,  that  the  evidence  is  in- 
sufficient to  support  the  verdict.  To  notice  the  testimony  at 
any  great  length  would  serve  no  useful  purpose.  It  appears 
therefrom  that  the  plaintiffs  in  error  were  employed  upon  the 
property  of  the  Smuggler  Union  Company,  from  which  it  is 
alleged  tiie  ore  in  question  was  stolen ;  that  they  were  em- 
ployed upon  the  particular  mines  producing  ore  of  the  char- 
acter found  in  their  possession  ;  that  this  ore  was  identified 
as  coming  from  the  property  of  the  company;  that  they  were 
found  with  it  in  their  possession  at  a  time  and  place,  under 
circumstances  which  fully  indicated  that  they  had  not  come 
by  it  honestly,  and  that  they  were  acting  in  concert.  They 
offered  no  testimony  in  their  behalf,  made  no  attempt  to  ex- 
plain where  the  ore  came  from,  or  how  they  obtained  posses- 
sion of  it.  From  these  facts  and  circumstances,  the  jury  found 
them  guilty,  and  in  our  judgment,  the  evidence  fully  warrants 
their  conclusion.    Roberts  v.  People^  11  Colo.  213. 

Finding  no  error  in  the  record,  the  judgment  of  the  district 
court  is  affirmed. 

Affirmed. 


Digitized  by 


Goo^z 


810  Taylob  v.  Colo.  Ikon  Wobks.      [April  T., 


^  flf  Taylob  bt  al.  v.  The  Colobado  Ibon  Wobks. 

e33    182,' 

Appellate  Pbactioe — Jubisdiction— Appeal  fbom  Ck>UBT  of  Ap- 
peals. 

The  question  as  to  whether  or  not  the  supreme  court  has  jurisdiction  to 
review  the  judgment  of  the  court  of  appeals  in  a  case  taken  from 
the  district  court  to  the  court  of  appeals,  is  to  he  determined  from 
the  judgment  of  the  district  court  and  not  from  the  judgment  of 
the  court  of  appeals.  If  the  judgment  of  the  district  court  is  such 
that  the  supreme  court  has  not  jurisdiction  to  review  by  direct  ap- 
peal from  or  error  to  that  court,  then  it  has  no  jurisdiction  to  review 
the  judgment  of  the  court  of  appeals  thereon,  no  matter  what  that 
Judgment  may  be. 

Appeal  from  Court  of  Appeah. 
Motion  to  IHsmiBS  Appeal. 

Messrs.  Hoag  &  Ikgebsoll  and  Mr.  J.  Wabneb  Mills 
for  appellants. 

Messrs.  Tellbb  &  Obahood  for  appellee. 

Peb  Cubiam.  This  case  was  originally  brought  in  the  dis- 
trict court  of  San  Miguel  county,  and  involves  the  right  of  the 
Colorado  Iron  Works  to  a  mechanic's  lien  for  work,  labor  and 
materials  furnished,  amounting  in  the  aggregate  to  upwards 
of  $4,000,  for  the  erection  of  certain  mill  improvements  upon 
a  mill  site  owned  by  Taylor  and  Leonard.  The  materials  and 
work  were  furnished  to  the  Alleghany  Mining  Company, 
which  was  in  possession  of  the  property,  and  erected  the  im- 
provements under  and  in  pursuance  of  a  contract  to  purchase 
the  latter.  The  district  court  rendered  judgment  against 
the  mining  company  for  the  amount  claimed,  but  denied  ap- 
pellee's right  to  a  lien  against  the  property  of  appellants,  and 
rendered  judgment  in  their  favor  for  costs.  On  appeal  to 
the  court  of  appeals  the  judgment  of  the  district  court  waa 
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reversed,  and  the  cause  remanded,  with  instructions  to  modify 
its  decree  so  as  to  give  appellee  a  lien  upon  the  title  and  in- 
terest of  appellants  in  the  improvements  erected  and  the  mill 
site  upon  which  they  are  situate.  From  this  judgment  Tay- 
lor and  Leonard  prosecute  this  appeal.  The  appellee  moves 
for  an  order  dismissing  the  appeal,  upon  the  ground  that  this 
court  has  no  jurisdiction  to  entertain  it. 

Counsel  for  the  respective  parties  have  discussed  this  mo- 
tion upon  the  theoiy  that  the  judgment  of  the  court  of  appeals 
is  the  criterion  by  which  our  jurisdiction  is  to  be  determined ; 
and  have  devoted  their  entire  arguments  to  the  question  of 
whether  or  not  that  judgment  was  in  effect  a  judgment  for 
more  than  $2,500,  exclusive  of  costs,  and  therefore  appeal- 
able to  this  court  under  section  1  of  the  court  of  appeals  act 
(Session  Laws,  1891,  p.  118),  or  one  that  merely  established 
a  mechanic's  lien  against  the  property  of  appellants,  and,  there- 
fore, not  within  our  appellate  jurisdiction.  In  our  opinion, 
such  an  inquiry  is  entirely  unnecessary,  since  it  is  clear, 
from  the  express  terms  of  that  act,  that  our  appellate  juris- 
diction depends  upon  the  character  of  the  judgment  ren- 
dered by  the  district  court,  and  whether  an  appeal  would  lie 
to  this  court  from  that  judgment  in  the  first  instance.  Section 
1  provides: 

"  No  writ  of  error  from,  or  appeal  to,  the  supreme  court 
shall  lie  to  review  the  final  judgment  of  any  inferior  court, 
unless  the  judgment  •  *  *  exceeds  two  thousand  five  hun- 
dred dollars  exclusive  of  costs.  Provided^  This  limitation 
shall  not  apply  where  the  matter  in  controversy  relates  to  a 
franchise  or  freehold,  nor  where  the  construction  of  a  provi- 
sion of  the  constitution  of  the  state  or  of  the  United  States 
is  necessary  to  the  determination  of  a  case." 

Section  15,  inter  alia^  enacts : 

'*  Writs  of  error  from,  or  appeals  to,  the  supreme  court 
shall  lie  to  review  every  final  judgment  of  the  court  of  ap^ 
peals  in  cases  which,  under  this  act,  might  have  been  taken 
for  review  to  the  supreme  court  in  the  first  instance." 

It  will  be  seen  that  the  judgment  rendered  by  the  district 
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court  does  not  come  within  any  of  the  classes  enumerated  in 
section  1,  and  could  not  have  been  brought  to  this  court  for 
review  in  the  first  instance ;  and,  therefore,  the  present  is 
not  a  case  in  which  an  appeal  will  lie  to  review  the  judg- 
ment rendered  by  the  court  of  appeals.  Without  expressing 
any  opinion  as  to  whether  or  not  the  decree  directed  by  the 
court  of  appeals,  when  entered  by  the  district  court,  comes 
within  our  appellate  jurisdiction,  we  are  satisfied  that  we  are 
without  jurisdiction  to  entertain  the  present  appeal ;  and  the 
same  is  accordingly  dismissed. 


[No.  4169.] 

The  First  National  Bank  op  Denver  v.  The  Board 
OF  County  Commissioners  of  Montrose  County. 

AppBiiLATx  Pbaoticb—Jurisdiotioit— Motion  to  Dismiss. 

A  motion  to  dismisB  an  appeal  for  want  of  jurisdiction  will  not  be  de- 
termined in  limine  unless  the  party  nuiking  the  motion  advises  the 
oonrt  by  brief  or  memorandum  what  questions  are  involved  in  the 
appeal. 

Appeal  from  the  District  dmrt  of  Montrose  County. 
On  Motion  to  Dismiss  Appeal. 

Mr.  F.  D.  Catlin  and  Mr.  Ghas.  J.  Hughes,  Jr.,  for 
appellant. 

Mr.  John  Gray,  for  appellee. 

Per  Curiam.  Appellee  moves  to  dismiss  this  appeal  for 
the  reason  tiiat  this  court  is  without  jurisdiction  ^'because 
the  matter  in  controversy  does  not  relate  to  a  franchise  or 
freehold,  nor  the  construction  of  a  provision  of  the  constitu- 
tion of  the  state  or  the  United  States,  as  will  appear  from  the 
record  and  abstract  filed  herein."    No  brief  or  memorandum 
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of  any  kind  is  filed  in  support  of  this  motion,  except  on  the 
motion  appears  the  following:  "See  folio  57-68,  page  15, 
Ahetract,  as  to  what  is  involved  in  this  case.*' 

In  the  absence  of  any  brief  or  argument  whatever  in  sup- 
port of  the  motion,  we  will  not  undertake  to  determine  in 
limine  a  motion  to  dismiss  an  appeal  for  want  of  jurisdiction. 
Before  determining  such  a  motion,  we  must  be  advised  by 
counsel  presenting  it,  as  to  what  questions,  according  to  their 
views,  are  involved  in  the  appeal  sought  to  be  dismissed. 
Loehbrunner  v.  Sherman  et  cU.,  26  Colo.  164.  Until  so  ad- 
vised we  are  unable  to  say  whether  any  point  relied  upon  in 
support  of  the  motion  is  well  taken  or  not. 

Motion  denied  without  prejudice. 


[No.  8928.] 

27      813 

The  Dekvbb  &  Rio  Grandb  Railroad  Co.  v.  Spbncke     m^_m 

ET  AL. 

1.  NXOLiaBNGB— COHTBIBnTOBT  NSGLIGSHCE— QUBSTION  FOB  JUBT. 

Where  in  an  action  for  personal  injury  the  question  of  negligence  of  the 
defendant  or  of  oontributory  negligence  of  the  person  injured  is  de- 
pendent upon  inferences  to  be  drawn  from  acts  and  circumstances 
from  which  different  intelligent  minds  may  honestly  reach  different 
conclusions,  it  is  for  the  jury  to  determine  under  appropriate  in- 
structions whether  or  not  negligence  or  contributory  negligence  has 
been  established.  Butvif  the  undisputed  facts  are  such  that  the  in- 
ference of  contributory  negligence  of  the  injured  person  is  the  only 
conclusion  that  can  be  logically  deduced,  the  question  is  one  of  law 
for  the  court. 

2.  Sams. 

Deceased  went  to  defendant's  depot  to  meet  a  relatiye  expected  on  an 
incoming  train.  The  space  used  for  receiving  and  discharging  pas- 
sengers was  between  two  tracks,  one  of  which  was  occupied  by  the 
train  of  another  company  with  a  "cut'*  to  allow  access  to  and 
from  defendant's  train.  When  both  tracks  wei*e  occupied  by  trains 
the  space  between  the  trains  was  five  leet  and  eight  inches.  A  bag- 
gage truck  so  constructed  that  it  could  be  easily  veered  at  either  end 
had  been  left  standing  upon  this  space  by  defendant's  employes.    Its 
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width  was  such  that  if  placed  equidistant  between  the  tracks  it 
wonld  dear  the  train  on  either  side  by  one  foot  and  seven  inches. 
Deceased  while  waiting  for  the  incoming  train  was  moving  up  and 
down  this  space,  and  passed  and  repassed  the  truck.  Other  people 
were  also  upon  the  space  in  the  neighborhood  of  the  truck.  As  de- 
fendant's train  came  in  the  engine  and  two  cars  cleared  the  truck, 
but  the  third,  though  of  the  same  width  as  those  that  passed,  struck 
the  truck  and  hurled  it  against  deceased,  causing  his  death.  Held 
that  the  facts  were  sufficient  to  submit  the  case  to  the  jury,  and  that 
the  jury  was  justified  in  finding  the  defendant  hegligent  in  leaving 
the  truck  standing  in  the  narrow  space  and  that  deceased  was  not 
guilty  of  contributory  negligence. 

3.  Railboads— Duty  to  Pebsoits  Lawfully  ok  Pbemisss. 

A  person  who  goes  upon  the  premises  of  a  railroad  company  at  its  depot 
for  the  purpose  of  meeting  a  relative  expected  on  an  incoming  train 
is  lawfully  upon  the  premises,  and  the  company  is  liable  for  injury 
Infiicted  upon  him  by  the  negligence  of  its  employ^  while  he  is  in 
the  exercise  of  ordinary  care. 

4.  SAM1&— Eyidbnoe— Res  Gbstjc. 

In  an  action  against  a  railroad  company  for  negligently  causing  the 
death  of  one  upon  its  premises  at  its  depot,  a  conversation  had  be- 
tween deceased  and  a  female  relative  wherein  he  agreed  to  meet  her 
at  the  train  on  which  she  was  to  arrive  was  admissible  in  evidence 
as  part  of  the  res  gesUB  to  show  that  he  was  lawfully  upon  the 
premises  at  the  time  he  was  killed,  and  the  testimony  of  a  third  party 
who  purported  to  give  what  he  remembered  and  understood  as  the 
conversation  was  competent. 

6.  Death  by  Wbohgful  Act — Mbasubb  of  Damage. 

Under  the  act  of  1877  (Mills'  Ann.  Stats,  sec.  1509)  the  measure  of 
damage  is  compensatory  only,  and  is  a  sum  equal  to  the  net  pecu- 
niary benefit  plaintiff  might  reasonably  have  expected  to  receive 
from  the  deceased,  in  case  his  life  had  not  been  terminated  by  the 
wrongful  act,  neglect  or  default  of  defendant. 

6.  Same. 

In  an  action  by  children  for  the  death  of  their  father  where  plaintiffs 
were  in  no  manner  dependent  upon  deceased  and  deceased  was  sixty- 
eight  years  old  and  his  accumulation  of  property  was  about  t6,400 
over  and  above  his  liability,  and  his  annual  earnings  as  employ^  in  a 
bank  and  as  a  conveyancer  and  notary  public  were  about  |1,000 
above  his  personal  expenses,  a  verdict  for  $4,000  was  excessive. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  action  was  commenced  bj  the  appellees  to  recover 
damages  for  the  death  of  their  father,  caused  by  the  alleged 
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negilgence  of  the  appellant.    From  a  verdict  and  judgmetit  in 
their  favor,  the  defendant  appeals. 

Messrs.  Wolcott  &  Vailb,  and  Mr.  Henby  F.  May,  for 
api)ellant. 

Mr.  N.  Q.  Tanquaby,  for  appellees. 

Mb.  Justigb  Gabbebt  delivered  the  opinion  of  the  court. 

At  the  station  of  Colorado  Springs  appellant  maintains 
several  parallel  tracks.  At  the  time  deceased  received  the 
injuries  resulting  in  his  death,  one  of  these  tracks  adjacent  to 
the  station  proper  was  occupied  by  a  Rock  Island  train, 
which  was  "  cut  *'  to  allow  access  to  trains  arriving  on  tracks 
beyond.  Employes  of  appellant  left  a  truck,  used  for 
handling  baggage,  between  the  track  occupied  by  the  Rock 
Island  train  and  the  one  next  beyond,  so  situate,  it  is  claimed, 
that  trains  upon  each  of  the  tracks  between  which  it  was 
placed  would  clear  it.  When  these  tracks  were  each  occupied 
by  trains,  the  space  between  the  sides  of  the  cars  would  be 
five  feet,  eight  inches  in  width.  The  width  of  the  truck  was 
such,  that  if  placed  equidistant  between  the  two  tracks,  it 
would  clear  the  trains  upon  each  by  one  foot  and  seveii  inches. 
The  space  between  these  tracks  where  the  truck  was  placed, 
was  used  by  appellant  to  receive  and  discharge  passengers. 
The  deceased  went  upon  this  space  for  the  purpose  of  meet- 
ing his  daughter-in-law,  whom  he  expected  upon  one  of  ap- 
pellant's trains,  which  arrived  over  the  track  next  to  the 
truck,  and  next  to  the  one  upon  which  the  Rock  Island  train 
was  standing.  He  was  moving  up  and  down  this  space  in 
the  near  vicinity  of  the  truck,  when  the  expected  train  ar- 
rived. The  engine,  baggage  and  smoking  cars  cleared  the 
truck,  but  for  some  unexplainable  cause,  other  than  the  in- 
ference that  it  miftt  have  been  moved  by  some  one,  the  next, 
though  no  wider  than  those  that  had  passed,  did  not,  but 
hurled  it  against  deceased,  inflicting  injuries  from  whicU 
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lie  shortly  expired.  He  was  seen  to  have  passed  and  re- 
passed this  track  before  the  arrival  of  appellant's  train.  The 
truck  was  noticed  by  the  engineer  and  fireman  of  the  incom- 
ing train,  who  concluded  that  their  train  would  dear  it. 
The  engineer  also  noticed  people  in  the  vicinity  of  the  truck. 
It  was  so  constructed  that  it  could  be  easily  veered  at  either 
end.  Upon  this  state  of  facts,  counsel  for  appellant  contend 
that  no  negligence  upon  its  part  has  been  shown ;  and  even  if 
there  was,  the  accident  would  not  have  happened  but  for  the 
negligence  of  the  deceased. 

The  first  question  presented  is,  was  the  placing  of  the 
truck  between  the  tracks  in  the  limited  space  provided,  and 
in  the  immediate  vicinity  of  where  the  trains  of  appellant  re- 
ceived and  discharged  passengers,  negligence?  Although 
originally  so  placed  that  a  moving  train  upon  either  track 
next  to  which  it  stood  would  clear  it,  yet  its  construction 
was  such  that  it  could  be  easily  veered,  when  its  position 
would  be  such  that  it  would  come  in  contact  with  a  moving 
train.  This  would  result  in  danger  to  those  within  that  space 
in  line  with  the  direction  the  truck  would  be  impelled  bj 
contact  with  a  moving  train.  From  these  facts  and  drcum- 
stances,  the  juiy  concluded  that  appellant  was  guilty  of  neg- 
ligence. 

When  the  question  of  negligence  is  dependent  upon  infer- 
ences to  be  drawn  from  acts  and  circumstances  of  that  char- 
acter that  different  intelligent  minds  may  honestly  readi 
different  conclusions  on  the  question,  it  is  for  the  jury  to  de- 
termine, under  appropriate  instructions,  whether  or  not  neg- 
ligence has  been  established.  Lord  v.  Pueblo  S.  f  B.  Co.^ 
12  Colo.  890 ;  2  Thompson  on  Negligence,  1286 ;  Ooh.  Ceti. 
R.  Co.  V.  Martin^  7  Colo.  592 ;  Sherman  &  Redfield  on  Neg- 
ligence, §  11 ;  JSmpson  Packing  Co.  v.  Vaughn^  anU^  p.  66. 

Under  this  rule,  the  evidence  is  clearly  sufficient  to  sup- 
port the  conclusion  of  the  jury,  that  placing  the  truck  be- 
tween the  tracks  was  negligence  on  the  p^Ert  of  appellant. 

The  next  question  presented  is,  whether  or  not  deceased 
was  guilty  of  negligence  but  for  which  the  acddent  would 
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not  have  occurred.  In  this  connection  counsel  for  appellant 
make  some  suggestions  relative  to  the  comparative  degrees 
of  care  which  a  carrier  is  required  to  exercise  as  between  pas- 
sengers and  those  who  are  not.  We  do  not  believe  it  is  nec- 
essary to  go  into  a  discussion  of  this  question.  Deceased 
was  lawfully  at  a  place  provided  by  appellant  for  the  purpose 
for  which  he  was  there,  at  the  proper  time  to  carry  out  that 
purpose,  and  injuries  received  by  him  at  this  place  through 
the  negligence  of  its  employes  while  in  the  exercise  of  due 
care  and  caution  upon  his  part,  appellant  ia  responsible  for. 
Hamilton  v.  Texas  ^  Pacific  By,^  64  Tex.  251;  Pierce  on 
Railroads,  275 ;  Tobin  v.  PorUand  S.  ^  P.  R.  Co.,  69  Me, 
188;  New  York  0.  ^  St.  £.  IL  K  v.  Muehrush,  87  N.  E. 
Rep.  954. 

It  ia  urged  by  counsel  that  as  deceased  must  have  seen  the 
truck,  he  should  have  comprehended  the  situation,  realized 
the  danger  to  which  he  was  exposed,  could  have  avoided  it, 
and  having  failed  to  do  so,  such  &ilure  was  contributory 
negligence  upon  his  part,  which  caused  the  accident.  When, 
on  the  question  of  contributory  negligence,  the  facts  and  cir- 
cumstances are  such  that  different  minds  may  honestly  draw 
different  conclusions  therefrom,  on  this  subject,  it  is  within 
the  province  of  the  juiy  to  determine  that  question.  K.  P. 
B.  Co.  V.  Twombley,  8  Colo.  125 ;  Lord  v.  Puehh,  S.  ^  R.  Co., 
9upra;  Moffatt  v.  Tenney,  17  Colo.  189;  Denver  T.  Co.  v. 
Reid,  22  Colo.  849. 

While,  on  the  other  hand,  if  the  undisputed  facts  are  such 
that  the  inference  of  contributory  negligence  is  the  only  con- 
clusion which  can  be  logically  deduced,  the  question  is  one 
of  law  for  the  court.  For  the  purpose  of  ascertaining  whether 
or  not,  on  the  established  facts,  deceased  was  so  clearly  guilty 
of  negligence  that  this  question  is  one  of  law  alone,  or 
whether  from  the  evidence,  it  was  for  the  jury  to  determine, 
as  a  matter  of  fact,  it  is  only  necessary  to  refer  briefly  to  the 
evidence  and  the  acts  of  the  employes  of  appellant.  If  the 
presence  of  the  truck  in  the  position  it  was,  should  have  at 
once  suggested  to  the  mind  of  an  ordinarily  prudent  person 
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that  it  was  liable  to  come  in  contact  with  the  incoming  train, 
then  certainly  it  would  have  been  the  duty  of  the  engineer 
and  fireman,  who  were  aware  of  its  location,  and  who  knew 
that  persons  were  in  its  immediate  vicinity,  to  have  taken 
steps  to  prevent  such  a  disaster,  and  their  failure  to  do  so 
would  have  been  wantonly  reckless  conduct  upon  their  part. 
When  this  case  was  here  before  (25  Colo.  9),  it  was  held,  upon 
evidence  which  is  substantially  the  same  as  now  presented  by 
the  record  in  the  case  at  bar,  that  an  instruction  to  the  effect 
that  if  the  juiy  found  from  the  evidence  that  deceased  was 
guilty  of  contributory  negligence,  appellant  was  not  responsi- 
ble, unless  it  appeared  that  its  servants  and  employ^  were 
guilty  of  reckless  conduct,  was  erroneous,  for  the  reason  that 
the  evidence  didnot  justify  any  such  an  instruction,  there  being 
no  evidence  tending  to  prove  reckless  conduct  on  the  part  of 
such  employes.  The  conclusion  deducible  from  this  holding 
is,  that  the  presence  of  the  truck  in  the  situation  it  was,  did 
not  suggest  imminent  danger.  If  this  danger  was  not  sug- 
gested to  the  minds  of  railroad  employes  whose  experience 
would  cause  them  to  anticipate  dangers  from  sources  which 
would  not  make  a  similar  impression  upon  the  minds  of  those 
not  versed  in  the  hazaixls  of  railroading,  it  certainly  cannot  be 
said  as  a  matter  of  law,  that  deceased  should  have  detected 
danger  which  the  employes  of  appellant  did  not.  It  is  appar- 
ent, therefore,  from  the  facts  and  circumstances,  that  whether 
or  not  the  truck,  situated  as  it  was,  should  have  suggested 
to  deceased  the  danger  to  which  he  was  exposed,  from  that 
source,  is  a  question  upon  which  different  intelligent  and 
honest  minds  might  draw  different  conclusions,  and  the  ques- 
tion of  contributory  negligence  was,  therefore,  properly  left 
to  the  determination  of  the  juiy.  The  finding  that  he  was 
not  guilty  of  such  negligence  is^fully  supported  by  the  evi- 
dence. 

Errors  are  assigned  and  argued,  based  upon  the  giving  and 
refusal  of  certain  instructions.  From  the  views  expressed  on 
the  two  questions  of  negligence  already  considered,  it  is  ap- 
parent that  appellant  cannot  complain  of  either  the  instmo^ 
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tioDS  given  or  refofied,  and  it  becomes  unnecessaiy  to  notice 
them  in  detail. 

For  the  purpose  of  explaining  the  presence  of  the  deceased 
at  the  place  where  he  received  the  injury  resulting  in  his 
death,  evidence  was  admitted  over  the  objection  of  appellanti 
to  prove  that  he  had  gone  there  for  the  purpose  of  meeting 
his  daughter-in-law,  who  was  expected  to  arrive  from  Denver, 
In  the  former  opinion  in  this  case,  it  was  held  that  a  con- 
versation between  the  deceased  and  his  daughter-in-law,  from 
which  it  appeared  that  he  had  arranged  to  meet  her,  was  ad- 
missible as  part  of  the  res  gestae^  to  explain  his  purpose  in 
being  at  the  place  where  he  was  injured.  That  ruling  is, 
therefore,  the  law  of  the  case  on  this  subject  and  cannot  be 
disturbed ;  but  counsel  for  appellant  contend  that  the  declara- 
tions of  third  persons  cannot  be  received  for  the  purpose  of 
proving  this  arrangement.  From  an  examination  of  the  evi- 
dence, it  does  not  appear  that  the  declarations  of  third  persons 
were  admitted.  The  witness  who  testified  on  this  subject 
only  purported  to  give  what  he  remembered  and  understood 
was  the  conversation  which  took  place  between  the  daughter^ 
in-law  and  deceased,  with  respect  to  her  request  that  he 
should  meet  her  at  Colorado  Springs  on  the  arrival  of  the 
train  from  Denver,  to  which  he  assented. 

The  final  question  relates  to  the  amount  of  damages  as- 
sessed by  the  jury.  The  verdict  was  in  the  sum  of  $4,000, 
which  appellant  contends  is  excessive.  The  right  of  appel- 
lees to  maintain  this  action  is  purely  statutory ;  it  did  not 
exist  at  common  law.  The  damages  which  they  are  entitled 
to  recover  must  be  limited  to  those  of  a  compensatory  charac- 
ter, in  other  words,  to  such  pecuniaiy  damages  as  they  have 
sustained  by  reason  of  the  death  of  their  father.  As  aptly 
stated  by  the  late  Justice  Elliott,  in  Pierce  v.  ConnerSj  20 
Colo.  178  : 

**  The  true  measure  of  compensatory  relief  in  an  action  of 
this  kind,  under  the  act  of  1877,  is  a  sum  equal  to  the  net 
pecuniary  benefit  which  plaintiff  might  reasonably  have  ex- 
pected to  receive  from  the  deceased,  in  case  his  life  had  not 
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been  terminated  by  the  wrongful  act,  neglect,  or  default  of 
defendant ;  *  *  *  but  it  must  be  borne  in  mind  that  the  re- 
covery allowable  is  in  no  sense  a  solatium  for  the  grief  of  the 
living,  occasioned  by  the  death  of  the  relative  or  friend,  how- 
ever dear.  It  is  only  for  the  pecuniary  loss  resulting  to  the 
living  party  entitled  to  sue,  resulting  from  the  death  of  the 
deceased,  iJiat  the  statute  affords  compensation.  This  may 
seem  cold  and  mercenary,  but  it  is  unquestionably  the  law." 
At  the  time  of  his  death  his  wife  was  living,  and  survived 
him  about  two  years.  The  appellees  were  in  no  manner  de- 
pendent upon  him  for  support.  The  mere  relationship  between 
them  and  deceased  cannot  be  made  the  basis  of  a  recovery  in 
this  case,  however  much  they  may  have  grieved  over  his  un- 
timely death.  Therefore,  as  stated  in  the  former  opinion  in 
this  case,  **  the  pecuniary  loss,  if  any,  that  resulted  to  them,  by 
reason  of  the  death,  was  in  being  deprived  of  their  share  of 
the  money  that  he  might  accumulate  during  his  expectancy 
of  life."  Or,  under  the  evidence,  their  recovery  must  be 
limited  to  the  sum  which  the  father,  by  his  personal  exertions, 
less  his  necessary  personal  expenses,  and  those  of  his  wife 
during  her  life,  would  have  added  to  his  estate,  and  which 
would  have  descended  to  the  appellees  as  his  heirs  at  law. 
The  court  so  instructed  the  jury.  Was  this  instruction  fol- 
lowed? At  the  time  of  his  death  deceased  was  upwards  of 
sixty-eight  years  of  age ;  his  expectancy  of  life  was  about 
nine  and  one  half  years.  There  is  testimony  to  the  effect 
that  at  the  time  of  his  death  his  annual  income,  arising  from 
his  personal  exertions,  after  deducting  his  personal  expenses, 
equalled  the  sum  of  about  $1,000  per  annum,  although  the 
evidence  is  not  entirely  satisfactory  upon  this  point,  for  the 
reason  that  the  witness  testifying  on  this  subject  was  not  cer- 
tain that  he  was  fully  advised  regarding  the  personal  expend- 
itures of  the  father.  The  money  earned  by  deceased  from  this 
source  consisted  of  a  salary  of  $1,500  per  annum  as  an  em- 
ploy^ of  a  bank,  and  about  $500  more  per  annum,  earned  as  a 
conveyancer  and  notary,  in  connection  with  his  bank  duties. 
He  had  considerable  income  from  investments,  but  this  cannot 
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be  considered,  in  estimating  his  annual  savings.  We  men- 
tion this,  however,  because  it  appears  that  his  net  worth  at  the 
time  of  his  death  could  not  have  been  so  very  much  in  excess 
of  the  value  of  his  bank  stock,  which  was  $6,400,  because  it 
appears  that  his  other  investments  were  incumbered  in  such 
an  amount  that,  after  deducting  interest,  there  was  but  littie 
left  in  the  way  of  income  from  these  sources,  after  payment 
of  taxes.  Had  he  lived  the  full  term  of  his  expectancy,  and 
during  that  period  been  able  at  all  times  to  continue  to  engage 
in  the  work  in  which  he  was  employed  at  the  time  of  his  deatii, 
his  net  personal  earnings  would  have  exceeded  much  more  than 
the  damages  awarded.  It  cannot  be  fairly  assumed,  how- 
ever, or  expected,  that  at  his  advanced  age,  he  would 
have  continued  to  labor  during  all  the  future  years  of  his 
life.  In  considering  this  question,  account  should  be  taken 
of  his  liability  to  illness,  his  incapability  of  further  exertions 
by  reason  of  age,  and  that  he  might,  on  account  of  his  years, 
conclude  to  retire  from  active  work ;  that  in  all  probability 
his  age  would  soon  incapacitate  him  from  dischaiging  his 
duties  as  an  employ^  in  the  bank,  in  which  he  was  engaged ; 
that  if  he  did  continue  to  earn  money  for  a  portion  of  his  ex- 
pectancy of  life,  he  would  at  least  expend  a  part  so  earned 
for  personal  use  during  the  remaining  years.  All  these  are 
contingencies  which  must  be  considered.  Necessarily,  the 
ascertainment  of  damages,  dependent  upon  a  variety  of  cir- 
cumstances and  future  contingencies,  is  difficult  of  exact 
computation;  but  nevertheless,  they  cannot  be  presumed  and 
arbitrarily  given.  Undoubtedly  much  latitude  must  be  given 
a  jury  in  cases  of  this  character,  but  there  must  be  some  basis 
of  facts  upon  which  to  predicate  a  finding  of  substantial 
pecuniary  loss.    Diebold  v.  Sharpe^  49  N.  E.  Rep.,  887. 

Except  for  the  statute,  appellees  could  not  maintain  this 
action.  Its  provisions  are  beneficent,  but  limited.  In  no 
case  under  it  can  damages  exceed  the  sum  of  $5,000.  Tak- 
ing into  consideration  the  evidence  upon  which  the  award  of 
damages  is  based  in  this  case,  the  contingencies  to  which  we 
have  directed  attention,  the  improbability  that  deceased,  dur* 
Vol.  xxvn— 21 
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ing  the  remaining  years  of  his  life,  would  have  saved  from 
net  personal  eamii^  a  sum  anywhere  nearly  approximating 
the  damages  awarded,  and  the  disproportion  of  that  sum  to 
his  previous  accumulations,  it  is  evident  that  the  jurors  cer- 
tainly failed  to  consider  the  instructions  of  the  court  on  the 
subject  of  damages,  but  must  have  been  influenced  by  con- 
siderations other  than  those  which  the  law  recognizes  as 
elements  of  damages  in  such  cases.  For  these  reasons,  the 
judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

Beversed  and  remanded. 

Campbell,  C.  J.,  not  participating. 


[Ho.  8880.] 
Wbiqht  v.  The  Platte  Valley  Ibbigation  Co. 

1.   WaTBB  BlOHTS— COHTBACTS — PUBADINO. 

Under  a  contract  whereby  a  ditch  company  sold  to  a  landowner  a  one-half 
water  right  of  a  certain  quantity  to  be  used  upon  a  certain  de- 
acribed  forty  acres  of  land,  and  which  stipulated  that  the  water  was 
to  be  used  upon  no  other  land  than  that  described  and  that  the  pur- 
chaser should  permit  no  part;  of  the  water  to  run  to  waste  and  should 
take  no  more  than  enough  for  the  purpose  stipulated,  and  that  as 
soon  as  a  sufficient  quantity  had  been  used  for  that  purpose  it  should 
be  shut  off  until  it  was  again  needed  for  the  same  purpose,  the  ditch 
company  brought  an  action  to  restrain  the  landowner  from  using 
the  water  upon  other  lands  than,  the  forty  acres  described  In  the 
contract,  alleging  that  he  had  irrigated  other  lands  in  addition  to  the 
forty  acres,  and  in  so  doing  had  used  more  water  than  was  neces- 
sary  to  irrigate  the  f oii;y  acres.  The  defendant  answered  by  admit* 
ting  that  he  had  used  the  water  to  irrigate  additional  land,  but 
denied  that  he  thereby  used  a  larger  amount  of  water  than  was  nec- 
essary or  for  a  longer  time  than  was  requli<ed  to  irrigate  the  tract 
described  in  the  contract.  Held,  that  the  answer  denied  none  of  the 
material  specific  acts  alleged  in  the  complaint  as  a  violation  of  the 
contract  and  stated  no  defense,  and  a  demurrer  to  the  answer  was 
properly  sustained. 
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2.  Wateb  Rights— Cohtracts—Pubmc  Policy. 

A  contract  between  a  ditch  company  and  landowner  whereby  the  com- 
pany agrees  to  furnish  water  to  the  landowner  to  irrigate  a  certain 
described  tract  of  land,  and  which  restricts  the  use  of  the  water  to 
the  land  specified,  and  limits  the  amount  and  time  of  its  use  to  what 
is  necessary  and  requisite  for  the  purpose  of  irrigating  the  land 
specified,  is  not  unreasonable  and  against  public  policy,  but  is  valid 
and  may  be  enforced  against  the  landowner. 

Appeal  from  the  District  Court  of  Weld  County. 

Thb  appellee  is  a  duly  organized  ditch  corporation,  and  has 
the  management  and  control  of  a  certain  irrigating  ditch 
known  as  the  Platte  Valley  ditch,  taken  from  the  Platte  river, 
in  Weld  county.  It  has  sold  to  sundry  owners  of  land  lying 
under  its  ditch,  including  appellant,  a  large  number  of  rights 
for  the  carriage  of  water,  to  be  used  upon  their  lands  for 
agricultural  purposes.  By  the  contracts  entered  into  between 
it  and  its  consumers,  the  water  is  to  be  applied  upon  the  lands 
therein  specified.  On  the  11th  day  of  April,  1888,  it  sold  to 
appellant  a  one  half  of  one  eighty  acre  water  right  under  a 
contract  in  the  usual  form,  and  which  provides,  inter  alic^  as 
follows: 

*^  That  in  consideration  of  the  stipulations  herein  contained 
and  the  payments  to  be  made  as  hereinafter  specified,  the 
first  party  hereby  agrees  to  sell  unto  the  second  party  one- 
half  water  right  to  the  use  of  water  flowing  through  the  canal 
of  said  company,  each  right  representing  1.44  cubic  feet  of 
water  per  second,  to  be  measured  over  a  weir  or  in  other  such 
manner  as  the  first  party  may  from  time  to  time  deem  best, 
subject  to  the  following  terms  and  conditions,  to  which  the 
said  Isaac  Wright  and  his  assigns  expressly  agree. 

^  1st.  That  said  company  agrees  to  furnish  the  said  water 
to  the  said  Isaac  Wright  or  his  assigns,  during  the  irrigating 
season,  except  as  hereinafter  provided,  and  at  no  other  time. 

"  2d.  Said  water  shall  be  used  only  to  irrigate  the  following 
described  tract  of  land,  and  no  other  land,  to  wit :  The  east 
half  of  the  northeast  quarter  of  the  northwest  quarter  and 
the  north  half  of  the  southeast  quarter  of  the  northwest 
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quarter  of  section  four  (4),  Township  three  (8)  north.  Range 
sixtyHsix  west,  in  Weld  county,  but  may  be  used  for  domestio 
purposes  during  the  inigating  season,  but  under  no  circum- 
stances shall  said  water  or  any  portion  thereof  be  used  for 
mining,  milling  or  mechanical  power,  or  for  any  other  pur- 
pose not  directly  connected  with  or  incidental  to  the  purposes 
first  herein  mentioned. 

^^8.  The  said  Isaac  Wright  or  his  assigns  shall  not  permit 
said  water  or  any  portion  thei-eof,  furnished  as  aforesaid,  to 
run  to  waste,  but  as  soon  as  a  sufficient  quantity  shall  have 
been  used  for  the  purposes  herein  allowed  and  contracted 
for,  the  said  Isaac  Wright  or  his  assigns  shall  shut  off  said 
water  and  keep  the  same  shut  and  turned  off  until  the  same 
shall  be  again  needed  for  the  purposes  aforesaid,  but  in  no 
case  shall  the  amount  of  said  water  taken  or  received  by 
said  Isaac  Wright  or  his  assigns  exceed  the  quantity  hereby 
sold." 

On  November  24, 1896,  the  appellee  instituted  this  action 
in  the  district  court  of  Weld  county  to  enjoin  the  appellant 
from  using  and  applying  the  water  so  purchased  upon  other 
and  additional  lands ;  and  as  ground  for  such  relief  alleges  that 
while  still  using  and  applying  the  same  upon  the  forty  acres 
described  in  said  contract,  he  has  ^'  lately  been  using  and  at- 
tempted to  use  the  said  water  on  other  and  different  lands 
than  the  lands  described  in  said  contract,  to  wit :  Upon  the 
S.  W.  J  of  the  N.  W.  \  and  about  half  of  the  N.  W.  |  of  the 
N.  W.  i;  also  the  balance  of  the  S.  E.  \  of  the  N.  W.  \,  all 
of  section  4,  township  8  north,  range  66  west,  thus  irrigating 
and  attempting  to  use  the  water  right  for  40  acres  to  cultivate 
and  irrigate  about  120  acres  of  land ;  that  thereby  defendant 
has  been  using  and  attempting  to  use  a  larger  amount  of  water 
than  is  necessary  for  the  said  40  acres  of  land  and  for  a  much 
longer  time  than  was  required  for  the  irrigation  of  the  said 
40  acres  of  land ;  that  by  reason  of  the  premises  defendant 
is  placing  and  attempting  to  place  an  additional  burden  upon 
the  said  water  right  and  to  greatly  enlarge  the  said  water 
right  to  the  great  injury  and  damage  of  this  plaintiff  and  the 
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several  water  right  owners  in  said  ditch  and  the  consumers 
of  water  therefrom. 

^  That  during  the  irrigating  season  of  1896  the  said  defend- 
ant has  asserted  and  enjoyed  the  said  enlarged  use  of  said 
water  right,  and  has  irrigated  the  most  of  Baid  120  acres  of 
land,  and  in  so  doing  has  called  for  and  used  more  water  than 
was  necessary  for  the  irrigation  of  said  40  acres  of  land,  and 
employed  the  said  water  right  and  the  use  of  water  there- 
under, for  a  period  of  time  greatly  exceeding  the  time  required 
to  use  the  said  water  right  upon  the  said  40  acres  of  land." 

To  this  complaint  appellant  interposed  five  defenses.  First, 
as  an  answer  to  the  allegations  of  the  complaint  above  quoted, 
he  states : 

*^  This  defendant  admits  that  he  used  some  of  said  water 
during  the  irrigating  season  of  1896  on  another  and  different 
small  tract  than  that  described  in  said  contract,  and  did 
thereby  attempt  to  irrigate  a  small  tract  more  than  the  said 
tract  of  land  described  in  the  contract,  but  denies  that  thereby, 
he,  the  defendant,  used  or  attempted  to  use  a  larger  amount 
of  water  than  was  necessary  for  the  said  tract  of  land  de- 
scribed in  the  contract,  or  for  a  longer  time  than  was  required 
for  the  irrigation  of  said  last  named  tract  of  land,  described 
in  said  contract ;  denies  that,  by  reason  of  said  premises,  he, 
the  defendant,  is  placing  or  attempting  to  place  an  additional 
burden  upon  his  said  water  right,  or  to  enlarge  the  water 
right  to  the  injury  of  the  plaintiff  or  any  water  right  owners 
under  said  ditch,  or  consumers  of  water,  or  in  any  other 
manner  whatsoever,  because  that  the  small  additional  tract  of 
land  which  he,  this  defendant,  attempted  to  or  did  irrigate, 
lies  adjacent  to  the  tra^t  of  land  mentioned  in  said  contract, 
and  below  the  same  as  respects  the  matter  of  elevation,  and 
the  irrigation  of  said  additional  tract  was  accomplished  by 
the  use  of  a  small  portion  of  the  water  to  which  this  defend- 
ant was  entitled  under  his  contract,  by  conducting  the  sur- 
plus remaining  after  irrigating  the  said  tract  mentioned  in 
the  contract,  to  said  adjoining  tract,  which  surplus  could  not 
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be  returned  to  the  plaintiff's  ditch,  and,  except  for  the  m^ 
aforesaid,  must  necessarily  have  run  to  waste." 

For  a  second  defense  appellant  attacks  that  clause  of  the 
contract  which  provides  that  the  water  shall  be  used  only  to 
irrigate  the  certain  tract  of  land  in  the  said  contract  men- 
tioned, as  being  harsh,  unreasonable,  and  contrary  to  public 
policy ;  that  the  appellee,  acting  only  in  the  capacity  of  com- 
mon carrier,  had  no  right  to  impose  such  limitation,  and  was 
guilty  of  illegal  exaction  in  requiring  appellant,  as  a  condi- 
tion to  the  furnishing  of  water,  to  sign  said  contract ;  that 
he  signed  the  same  under  protest,  being  compelled  so  to  do 
or  else  fail  of  the  procurement  of  water. 

^^  And  further,  that  that  certain  other  provision  in  the  said 
contract  to  the  effect  that  as  soon  as  a  sufficient  quantity  of 
water  shall  have  been  used  for  the  purpose  of  irrigating  the 
particular  tract  of  land  mentioned,  this  defendant,  or  his  as- 
signs, shall  shut  off  said  water  and  keep  the  same  shut  and 
turned  off  until  the  same  shall  be  again  needed  for  the  irriga- 
tion of  said  tract  of  land,  is  likewise  an  unnecessary,  unreason- 
able, harsh  and  unjust  provision,  not  required  for  the  protec- 
tion of  said  plaintiff  in  its  business  as  a  common  carrier,  or 
for  the  protection  of  its  patrons,  and  is  likewise  contrary  to 
public  policy,  and  void." 

For  a  third  defense  he  denies  that  the  action  is  instituted 
as  alleged  in  the  interests  and  on  behalf  of  other  users  of 
water  from  its  ditch,  or  that  it  is  seeking  the  relief  demanded 
for  their  protection ;  but  is  brought  solely  for  the  purpose, 
on  the  part  of  appellee,  of  imposing  an  additional  burden 
upon  appellant  and  its  other  consumers,  without  giving  any 
added  benefit. 

The  fourth  defense  is  in  substance  the  same  as  the  second, 
and  presents  the  question  as  to  the  right  of  plaintiff  to  exact 
as  a  condition  to  supplying  water,  a  stipulation  that  the  water 
for  which  the  consumer  pays,  was  not  to  be  used  upon  any 
other  than  the  specified  tract. 

For  a  fifth  defense  it  is  averred  that  at  the  time  of  entering 
into  the  contract  the  water   therein  contracted  for  was 


Digitized  by 


Google 


1900.]    Wjmght  v.  Platte  Val.  Ibbigation  Co.        827 

scarcely  sufficient  to  irrigate,  during,  the  irrigating  season  of 
the  year,  the  tract  of  land  described  therein ;  that  since  that 
time,  by  reason  of  continued  cultivation  of  said  land,  and  by 
reason  of  various  causes  connected  with  continjied  use,  irri- 
gation and  cultivation  of  same,  the  land  does  not  now  require 
much  more  than  half  the  quantity  of  water  which  at  the  time 
of  making  the  contract  it  did  require ;  and  the  quantity  of 
water  sold  to  appellant  is  now  sufficient  to  properly  irri- 
gate the  land  mentioned  in  said  contract,  and  also  a  small 
additional  tract  adjoining ;  and  avers : 

**  That  by  reason  of  the  premises,  he  hath  become  and  is 
entitied  to  use  and  is,  therefore,  attempting  to  use,  water 
for  the  irrigation  of  said  small  adjoining  tract,  but  in  so  doing, 
this  defendant  hath  not  used,  and  does  not  purpose  to  use  or 
attempt  to  use  any  other  or  greater  quantity  of  water,  nor  for 
any  longer  period  of  time,  nor  any  more  continuously  than 
he,  at  the  time  of  the  making  of  said  contract  or  agreement^ 
could  lawfully  and  properly  use  said  water  for  the  particular 
tract  mentioned." 

A  demurrer  was  interposed  and  sustained  to  these  defenses, 
appellant  electing  to  stand  by  his  answer.  A  decree  was  en- 
tered in  favor  of  appellee,  awarding  it  the  relief  prayed  for  in 
the  complaint.  To  review  this  judgment  the  defendant  be- 
low brings  the  case  here  on  appeal. 

Messrs.  Bknedict  &  Phelps,  for  appellant 

Mr.  Jambs  W.  McCbeeby,  for  appellee. 

Mb.  JusncB  Goddabd  delivered  the  opinion  of  the  court. 

1.  The  first  error  discussed  by  counsel  for  appellant  is 
predicated  upon  the  action  of  the  court  below  in  sustaining 
the  demurrer  to  the  first  defense.  Their  contention  is  that 
this  defense  traversed  a  number  of  material  allegations  of  the 
complaint,  and  put  in  issue  the  fact  as  to  whether  there  had 
been  a  violation  of  the  contract  as  alleged ;  and  that  therefore 
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no  decree  could  go  in  favor  of  appellee  without  proof  on  its 
part  of  the  existence  of  this  controverted  fact.  By  reference 
to  that  portion  of  the  answer  which  is  relied  on  as  constitut- 
ing such  traverse,  as  above  set  out,  it  will  be  seen  that  it 
contains  no  denial  of  the  specific  acts  alleged  to  have  been 
committed  by  appellant  in  violation  of  the  contract,  to  wit, 
That  during  the  year  1896  he  not  only  used  the  water  to  ir- 
rigate the  forty  acres  specified  in  the  contract,  but  also  to 
irrigate  and  cultivate  altogether  about  120  acres ;  but  does 
contain  an  admission  that  he  had,  during  that  year,  used  the 
water  on  other  and  different  land,  and  did  thereby  attempt 
to  irrigate  a  small  tract  more  than  that  described  in  the  con- 
tract. From  this  admission,  and  these  undisputed  averments, 
notwithstanding  the  denial  in  general  terms  that  the  appellant 
thereby  used  a  larger  amount  of  water  than  was  necessary, 
or  for  a  longer  time  than  was  required  for  the  irrigation  of 
the  particular  tract  described,  it  sufficiently  appears  that  ap- 
pellant used  the  water  in  violation  of  the  terms  of  the  con- 
tract. 

2.  It  is  unnecessary  to  determine  in  this  case  the  question, 
so  fully  and  ably  discussed  by  counsel,  as  to  whether  or  not 
a  consumer  of  water  under  a  ditch  can,  without  the  consent 
of  the  ditch  company,  change  the  use  of  water  to  another  and 
distinct  tract  of  land  from  that  specified  in  the  contract,  since, 
under  the  averments  of  the  complaint,  appellant  has  not 
made,  or  attempted  to  make,  such  a  change.  Nor  is  the  ac- 
tion brought  to  prohibit  such  a  change.  The  only  important 
question  presented  by  the  pleadings  is,  whether  the  third 
provision  of  the  contract,  in  so  far  as  it  limits  the  use  of  the 
water  right  in  question  to  the  necessities  of  the  particular 
forty  acres  therein  described,  is  valid  and  enforcible  against 
appellant.  In  other  words,  whether,  notwithstanding  this 
limitation,  the  appellant  can  use  the  water  for  all  necessary 
purposes  upon  the  land  specified,  and  at  the  same  time  apply 
it  to  the  irrigation  of  other  and  adjacent  land.  Counsel  for 
appellant  insist  that  this  provision  is  harsh,  unreasonable, 
against  public  policy  and  void,  because,  it  is  said  that  the 
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ditch  company,  being  simply  a  "  common  carrier  "  is  clothed 
merely  with  the  light  to  carry  water  and  receive  compensation 
therefor ;  and  the  consumer  under  the  ditch  who  applies  the 
water  to  a  beneficial  use,  being  really  the  appropriator  of  the 
water,  and  hence  the  owner  of  the  water  right,  is  entitled  to 
apply  the  water  thus  appropriated  to  any  land  he  may  desii'e ; 
and  any  attempt  on  the  part  of  the  ditch  company  to  limit  or 
control  his  exercise  of  this  right  is  beyond  its  power.  We 
cannot  agree  fully  with  counsel  upon  either  of  these  proposi- 
tions. It  is  true,  as  has  been  frequently  announced  by  this 
court,  that  a  ditch  company  is  not  the  owner  of  the  water  it 
diverts  through  its  ditch ;  neither  is  its  status,  in  the  strict 
legal  sense  of  the  term,  that  of  a  ^^  common  carrier."  As 
was  said  in  Wheeler  v.  The  Northern  Colorado  Irrigation  Co,^ 
10  Colo.  582: 

**  The  carrier  must  be  regarded  as  an  intermediate  agency 
existing  for  the  purpose  of  aiding  consumers  in  the  exercise 
of  their  constitutional  right,  as  well  as  a  private  enterprise 
prosecuted  for  the  benefit  of  its  owners." 

Its  %tatui  is  more  like  that  of  a  private  carrier,  whose  du- 
ties are  measured  by  the  obligations  it  assumes  towards  its 
consumers,  and  such  as  the  law  imposes  by  reason  of  the  na- 
ture of  the  business  in  which  it  is  engaged.  While  it  may 
not  impose  conditions  that  operate  to  deprive  consumers  of 
the  enjoyment  of  their  constitutional  rights,  it  may  require 
them  to  exercise  such  rights  under  reasonable  regulations  and 
limitations.  The  consumer,  by  reason  of  his  application  of 
the  water  to  a  beneficial  use,  is  said  to  be  an  appropriator,  yet 
we  do  not  think  he  occupies  the  exact  status  of  one  who  ap- 
propriates the  water  directly  from  the  public  stream.  His 
contract  with  the  company  is  not  the  purchase  of  a  given  vol- 
ume of  water,  but  the  purchase  of  the  right  to  use  the  canal 
as  a  means  to  conduct  a  given  volume,  or  so  much  thereof  as 
may  be  necessary  to  irrigate  a  certain  number  of  aci-es ;  while 
one  who  diverts  the  water  through  his  own  channel  directly 
from  the  stream,  having  made  an  appropriation  of  a  given  vol- 
ume without  any  such  limitations  imposed,  is  at  liberty  to  di- 
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yert  that  yolame  when  such  diversion  does  not  interfere  with 
the  prior  rights  of  others,  and  apply  it  to  the  use  for  which  it 
was  originally  intended,  or  on  an  acreage  exceeding  that  for 
which  the  diversion  was  originally  made.  In  other  words, 
the  consumer  under  a  ditch,  by  the  express  terms  and  limi- 
tations of  his  contract,  does  not  acquire  a  right  to  the  contin- 
uous use  of  the  maximum  of  the  water  right  conveyed,  and 
which  may  have  been  necessaiy  to  irrigate  the  specified  num- 
ber of  acres  originally ;  but  only  acquires  the  right  to  have 
so  much  thereof  furnished  for  such  length  of  time  as  the  land, 
in  its  existing  condition,  requires.  We  are  unable  to  see 
wherein  such  limitation  is  against  public  policy,  or  is  in  any 
sense  an  illegal  or  unreasonable  exaction  on  the  part  of  the 
ditch  company.  It  is  intended  to  prevent  the  waste  of  water, 
or  a  use  of  the  same  in  excess  of  the  necessities  of  the  par- 
ticular piece  of  land  specified,  and  is  direcUy  in  line  with 
the  policy  prescribed  by  the  legislature  upon  this  subject. 
Section  2288,  Mills'  Ann.  Stats.,  provides : 

^*  During  the  summer  season  it  shall  not  be  lawful  for  any 
person  or  persons  to  run  through  his  or  their  irrigating  ditch 
any  greater  quantity  of  water  than  is  absolutely  necessary  for 
irrigating  his  or  their  said  land,  and  for  domestic  and  stock 
purposes ;  it  being  the  intent  and  meaning  of  this  section  to 
prevent  the  wasting  and  useless  discharge  and  running  away 
of  water." 

We  think  that  the  provision  under  consideration  was  a  le- 
gitimate subject  of  contract  between  the  appellant  and  the 
ditch  company,  and  measures  the  extent  to  which  appellant 
may  avail  himself  of  the  water  right  in  question.  The  decree 
of  the  court  below  was  in  conformity  with  this  view,  and  is 
accordingly  afiBrmed. 

AffimucL 
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[No,  8898.]  
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Under  Beotion  497,  Mills*  Ann.  Stats.,  authorizing  courts  of  equity  to 
dissolve  and  close  up  insolvent  corporations  and  to  appoint  a  re- 
ceiver therefor,  the  court  has  no  power  through  a  receiver  appointed 
for  an  insolvent  mining  corporation  to  operate  the  mines  of  the 
insolvent  company  and  to  make  the  expenses  created  thereby  a 
first  and  paramount  lien  on  the  property  of  the  corporation  supe- 
rior to  existing  liens.  The  court  may  authorize  the  creation  of  an 
indebtedness  and  make  the  same  a  first  lien  for  the  purpose  of  pay- 
ing the  necessary  expenses  of  the  care  and  custody  and  the  realiza- 
tion and  preservation  of  the  property  of  the  corporation,  bat  for 
no  other  purpose. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

On  August  7, 1897,  the  Hendrie  &  Bolthoff  Manufactuiv 
kig  Company  and  A.  C.  Schlesinger  filed  a  complaint  in  the 
district  court  of  Arapahoe  county  against  the  Crown  Point 
&  Virginia  Gold  Mining  Company,  wherein  it  is  alleged  that 
they  were  judgment  creditors  of  the  company ;  and  also  that 
tiie  appellants  had  theretofore  recoyered  judgment  against 
the  company,  transcripts  of  which  respectiye  judgments  were 
duly  recorded  in  the  office  of  the  recorder  of  Clear  Creek 
county,  Coloiado ;  that  the  company  had  made  no  defense  to 
any  of  the  actions  in  which  said  judgments  were  rendered ; 
that  some  of  the  judgments  are  false  and  fraudulent  aa 
against  the  creditors  of  the  company,  and  that  the  company 
had  coUusiyely  and  without  consideration  permitted  them  to 
be  rendered  against  it  for  the  purpose  of  defrauding  certain 
of  its  stockholders  who  were  in  the  minority  and  the  other 
creditors  of  the  company;  that  the  management  and  control 
of  the  stock  and  concerns  of  the  company  were  in  the  hands 
of  Oeorge  A.  Kessler  and  George  Semel,  both  nonresidents  of 
the  state  of  Colorado,  who  were  fraudulently  and  recklessly 
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managing  its  affairs  and  business  operations  for  the  purpose 
of  wrecking  the  company ;  that  none  of  said  judgments  have 
been  paid  by  the  company,  or  any  one  for  it,  and  that  it  is 
making  no  effort  to  pay  the  same,  but  is  allowing  its  property 
to  be  seized  and  sold  by  some  of  said  judgment  creditors,  and  is 
making  no  effort  to  redeem  its  property  from  such  sale ;  that 
ihe  mining  properties  of  the  company  were  valuable  if  prop- 
erly managed  and  worked,  and  that  sufficient  money  could  be 
obtained  through  the  extraction  of  ore  therefrom  to  pay  all  of 
its  just  debts ;  that  an  execution  had  been  issued  upon  a  cer- 
tain judgment  obtained  by  Benjamin  F.  Lowell  and  others ; 
that  a  demand  had  been  made  by  the  sheriff  of  Gilpin  county 
upon  the  company  to  pay  the  money  due  upon  the  execution 
issued  upon  said  judgment ;  that  the  company  had  allowed 
said  judgment  to  remain  unsatisfied  for  ten  days  after  such 
demand,  by  reason  of  which  the  sheriff  had  levied  said  exe- 
cution upon  the  mining  property  of  the  company,  and  a  valu- 
able part  of  said  mining  property  was,  on  Februaiy  16, 1897, 
sold  at  sheriff's  sale  to  satisfy  the  judgment,  and  that  the 
time  for  the  redemption  from  such  sale  would  expire  on  Au» 
gust  15, 1897.  It  is  also  alleged  that  the  meetings  of  the 
directors  of  the  company  had  all  been  held  outside  of  the 
state  of  Colorado,  and  in  the  city  of  New  York,  without  any 
notice  to  S.  A.  Josephi,  the  only  resident  director  of  said 
corporation ;  that  said  corporation  as  managed  is,  and  will 
be,  entirely  insolvent;  prayed  judgment  in  behalf  of  them* 
selves  and  all  others  similarly  situated ;  the  appointment  of 
a  receiver  with  the  usual  powers  and  duties,  and  with  the 
usual  directions  to  take  into  possession  and  sequestrate  the 
property  and  effects  of  the  company,  convert  the  same  into 
money,  for  the  use  of  the  creditors,  and  that  the  corporation 
be  dissolved  and  its  business  closed  up,  according  to  the  stat- 
ute in  such  case  made  and  provided.  Neither  the  appellants, 
although  alleged  to  be  judgment  creditors  of  the  company, 
nor  the  directors  charged  with  fraud  and  mismanagement  of 
the  company's  affairs,  were  made  defendants  to  the  suit. 
S.  A.  Josephi,  the  resident  director  of  the  company,  acknowt 
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edged  service  of  summons  in  the  case  on  August  2, 1897. 
On  the  day  the  complaint  was  filed  a  petition  in  intervention, 
by  Samuel  Hyman  and  Jonas  Hiller  was  also  filed,  contain- 
ing similar  allegations  to  those  of  the  complaint.  On  the 
same  day  Josephi  was  appointed  receiver.  On  August  13, 
1897,  a  petition  for  his  removal,  setting  forth  several  grounds 
therefor,  was  filed  by  the  company.  On  August  19, 1897, 
the  appellants,  with  the  exception  of  Mayhew,  filed  a  peti- 
tion in  intervention,  asking  to  be  permitted  to  become  par- 
ties defendant  for  the  purpose  of  i-esisting  the  application 
for  receiver,  and  to  protect  their  rights  in  the  property  in- 
volved, wherein  they  allege  in  substance,  that  they  were 
mortgage  creditors  of  the  defendant  company,  who  had  fore- 
closed their  mortgages  and  sold  the  property  under  decrees 
of  foreclosure,  and  held  certificates  therefor ;  that  the  judg- 
ment mentioned  in  paragraph  eight  of  the  complaint  was 
obtained  in  an  action  to  foreclose  a  first  mortgage  on  the 
east  760  feet  of  the  Crown  Point  and  Virginia  claims,  which 
had  been  given  to  secure  a  portion  of  the  purchase  price 
thereof;  that  a  decree  of  foreclosure  in  the  district  court  of 
the  first  judicial  district  of  Colorado,  in  and  for  the  county 
of  Clear  Creek,  had  been  duly  entered  on  May  25, 1897, 
making  the  same  a  first  lien  upon  said  premises,  under  which 
decree  the  same  had  been  sold  on  July  12, 1897,  and  pur- 
chased by  appellant  Standley,  as  trustee,  one  of  the  creditors 
therein,  who  held  a  certificate  of  purchase  therefor,  duly 
recorded  in  the  ofiice  of  the  recorder  of  Clear  Creek  county ; 
that  the  judgment  recovered  by  Thomas  H.  Potter  and  Ed- 
ward W.  Williams  on  May  25,  1897,  was  obtained  by  fore- 
closure of  a  first  mortgage  on  the  west  750  feet  of  the 
Crown  Point  claims,  under  which  decree  the  property  was 
sold  on  June  20, 1897,  and  purchased  by  Potter  and  Wil- 
liams, who  held  a  certificate  of  purchase  duly  recorded ;  that 
the  judgment  in  favor  of  Thomas  H.  Potter  and  the  Hawley 
Merchandise  Company  was  obtained  on  May  25,  1897,  in  an 
action  for  the  foreclosure  of  a  first  mortgage  upon  the  prop- 
erty of  said  defendant,  known  as  the  Bantala  lode  mining 
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claim,  and  was  also  given  to  secure  the  purchase  price  of 
said  property,  under  which  decree  the  same  had  been  sold 
June  28, 1897,  and  purchased  by  them,  a  certificate  of  pur- 
chase made  and  delivered  to  them,  and  duly  recorded ;  that 
neither  of  said  judgments  have  been  paid. 

It  is  further  alleged  that  the  receiver,  Joseph!,  had  been 
the  sole  manager  of  defendant  company's  affairs  until  about 
January  1, 1896,  during  which  time  all  the  debts  mentioned 
in  the  complaint  had  been  created ;  that  he  was  wholly  un- 
acquainted with  mines  or  their  management,  and  incompe- 
tent to  take  charge  of  the  workings  thereof. 

It  was  also  charged,  on  information  and  belief,  that  the 
suit  was  collusive,  and  brought  to  procure  the  appointment 
of  Joseph!  as  receiver ;  and  that  the  mining  of  the  ore  now 
developed  in  said  mines  under  the  receivership  would  con- 
stitute a  waste  and  destruction  of  the  property  itself  and  of 
all  that  was  of  any  value  therein.  The  petition  was  granted, 
and  petitioners  made  parties  defendant. 

On  September  6, 1897,  Joseph!  was  removed  and  Michael 
Spangler  appointed  receiver.  On  December  4,  1897,  Mr. 
Spangler  met  with  a  fatal  accident,  and  died  a  few  days 
thereafter.  On  December  23,  1897,  A.  B.  McGaffey  was 
appointed  as  his  successor.  On  January  20, 1898,  he  filed 
his  first  report,  wherein  he  showed  that  debts  had  been  con- 
tracted under  Spangler's  administration  to  the  amount  of 
over  $5,000,  and  filed  a  petition  for  authority  to  issud 
certificates  of  indebtedness  to  provide  funds  with  which  to 
meet  these  obligations  and  future  charges  for  the  preserva* 
tion  of  the  property,  and  that  the  same  be  made  a  lien  upon 
the  property ;  and  alleged  that  if  money  was  not  raised  the 
men  then  on  the  property  would  quit  work,  the  mines  would 
be  filled  with  water,  and  almost,  if  not  quite,  destroyed ; 
that  mechanics'  liens  would  be  placed  upon  the  property ; 
and  that  it  was  probable,  if  the  men  were  not  paid,  they 
might  become  desperate  and  destroy  or  damage  the  property ; 
that  the  property  had  been  sold  for  taxes,  and  there  was  then 
due  for  taxes  $787.20 ;  that  to  enable  him  to  meet  the  obli^ 
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gations  incurred  and  to  be  incurred,  provision  should  be 
made  for  the  issuance  of  certificates  in  amount  not  exceeding 
f6,500. 

To  this  petition  these  interveners  appeared,  and  resisted 
the  application.  On  January  20, 1898,  Frank  Mahew  filed 
his  answer  to  the  petition,  alleging  that  on  October  12, 1896, 
Benjamin  F.  Lowell  and  Eugene  Clark,  copartners  under  the 
firm  name  of  Lowell  &  Clark,  recovered  a  judgment  in  the 
county  court  of  Gilpin  county,  Colorado,  against  the  defend- 
ant company,  for  91,988.84  and  costs ;  and  on  October  13, 
1896,  filed  a  certified  transcript  of  said  judgment  in  the  of- 
fice of  the  clerk  and  recorder  of  Clear  Creek  county.  On  Jan- 
uary 14,  1897,  they  caused  an  execution  to  issue  on  said  judg- 
ment ;  that  thereafter,  and  on  January  19, 1897,  the  sheriff 
of  Clear  Creek  county,  under  said  execution,  levied  upon  the 
following  described  property  of  the  Crown  Point  &  Virginia 
Gold  Mining  Company,  to  wit,  the  Williams,  the  Knicker- 
bocker, the  Hauchhaus,  and  the  Sam  Lee  lode  mining  claims ; 
and  on  February  15, 1897,  in  and  by  virtue  of  said  execution 
and  levy,  the  sheriff  duly  sold  the  property  to  Lowell  and 
Clark,  for  the  sum  of  $2,085.35,  and  issued  to  them  a  certifi- 
cate of  purchase.  On  December  22, 1896,  he,  Mahew,  duly 
recovered  a  judgment  in  the  district  court  of  the  first  judi- 
cial district  of  Colorado,  in  and  for  Clear  Creek  county,  against 
defendant  company,  for  the  sum  of  $5,718.28  and  costs ;  and 
caused  a  certified  transcript  of  said  judgment  to  be  recorded 
in  the  office  of  the  clerk  and  recorder  of  said  county.  After 
the  expiration  of  six  months,  and  before  the  expiration  of 
nine  months  from  the  sale  under  the  Lowell  &  Clark  judg- 
ment, to  wit,  on  August  17, 1897,  as  such  judgment  creditor, 
he  redeemed  the  premises  sold  under  the  Lowell  &  Clark 
judgment,  and  after  the  expiration  of  sixty  days  thereafter,  to 
wit,  on  November  13, 1897,  received  a  sheriff's  deed  for  said 
property ;  that  no  work  was  done  on  any  of  said  claims  after 
November  1,  1897,  by  the  receiver,  and  that  he  did  not  have 
possession  of  any  of  said  claims  after  that  date ;  that  it  was 
not  necessary  at  any  time  for  said  receiver  to  do  any  work 
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or  anything  whatever  for  the  preservation  of  said  claims  ;  and 
objected  to  the  issuance  of  any  receiver's  certificates,  to  be- 
come a  lien  upon  said  premises. 

Upon  this  application  hearing  was  had,  and  on  March  1, 
1898,  the  court  entered  an  order  and  decree,  authorizing  the 
receiver  to  issue  certificates  of  indebtedness,  commonly  known 
as  receiver's  certificates,  for  the  amount  of  the  indebtedness 
theretofore  incurred,  amounting  in  the  aggregate  to  $5,167.60, 
and  for  an  additional  sum  of  $1,000  to  be  used  in  the  future 
preservation  and  protection  of  the  property,  to  bear  interest  at 
the  rate  of  eight  per  cent  per  annum,  and  be  a  lien  upon  all  the 
property  that  went  into  the  possession  of  the  receiver  on  Au- 
guat  7,  1897,  prior  to  and  to  have  precedence  over  each  and 
all  of  the  mortgage  claims,  sheriff's  deeds  or  judgment  liens 
owned  by  the  appellants.  From  this  judgment  and  decree 
they  prosecute  this  appeal. 

Mr.  J.  MoD.  LrvBSAY,  Mr.  Alvin  Mabsh,  Messrs. 
Thomas,  Bbyant  &  Lbb  and  Mr.  Chase  Withbow,  for  ap- 
pellants. 

Mr.  Daniel  E.  Pabks  and  Mr.  E.  C.  Miles,  for  appellees. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court 

It  will  be  observed  that  the  original  action,  in  which  the 
order  complained  of  was  made,  is  in  the  nature  of  a  creditor's 
bill,  and  was  brought  under  section  497,  Mills'  Ann.  Stats^ 
wherein  the  appointment  of  a  receiver  is  expressly  authorized. 
The  controlling  question  presented  for  our  consideration, 
therefore,  is  whether  the  court  below,  in  exercising  the  special 
jurisdiction  conferred  upon  it  by  this  statute,  had  authority 
through  its  receiver,  to  operate  during  the  pendency  of  the 
suit,  the  mines  and  mining  property  of  defendant  corporation, 
and  to  provide  for  the  payment  of  the  expenses  so  incurred 
by  the  issuance  of  receiver's  certificates  that  should  become 
a  first  and  paramount  lien  on  the  property  in  his  handa.    So 
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much  of  the  statute  as  is  pertinent  to  this  inquiiy  reads  as 
follows : 

^  Courts  of  equity  shall  have  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business  of  any  corporation, 
to  appoint  a  receiver  therefor,  who  shall  have  authority  by 
the  name  of  the  receiver  of  such  corporation  (giving  the 
name),  to  sue  in  all  courts,  and  to  do  all  things  necessary  to 
closing  up  its  affairs  as  commanded  by  the  decree  of  the  court" 

It  ia  strenuously  insisted  by  counsel  for  appellees  that  un- 
der and  by  virtue  of  this  provision,  the  receiver  being  clothed 
with  power  to  do  all  things  necessaiy  to  close  up  the  affairs 
of  the  company,  as  commanded  by  the  decree  of  the  court,  and 
the  court  having  determined  that  the  doing  of  such  work  and 
the  issuance  of  receiver's  certificates  in  payment  therefor  was 
necessary  to  that  end,  its  judgment  is  conclusive  as  to  such 
necessity  and  the  power  of  the  i*eceiver  in  the  premises. 

We  do  not  think  that  such  is  the  purport  or  intent  of  the 
statute,  but  that  it  contemplates  only  the  doing  of  those  things 
which  are  necessary  to  the  closing  up  of  the  affairs  of  the  in- 
solvent corporation ;  and  that  while,  by  the  appointment  of 
a  receiver,  he  becomes  eo  instanti  vested  with  the  legal  title 
and  right  of  possession  of  all  the  property  of  the  corporation, 
both  real  and  personal,  for  the  purpose  of  subjecting  the  same 
to  the  claims  of  its  creditors,  he  has  no  power,  nor  can  the 
court  clothe  him  with  the  power,  to  continue  or  cany  on  the 
business  of  Uie  corporation.  In  other  words,  the  statute,  while 
conferring  upon  courts  of  equity,  power  and  authority  they 
would  not  otherwise  possess  to  decree  the  dissolution  of  a  cor- 
poration at  the  suit  of  an  individual,  and  to  that  end  author- 
izes the  taking  charge  of  its  property  through  a  receiver  for 
the  purpose  of  closing  up  its  affairs,  it  does  not  confer  upon 
the  court  any  other  or  greater  powers  in  the  administration 
of  such  trust  than  it  can  exercise  in  other  cases  where,  in  the 
exercise  of  its  equity  jurisdiction,  it  may  appoint  a  receiver 
to  administer  the  affairs  of  an  insolvent  private  business  cor- 
poration, during  pending  litigation.  The  well  settled  rule 
applicable  in  the  latter  class  of  cases,  recognized  and  approved 
Vol.  xxvn— 22 
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by  this  court  in  the  recent  case  of  The  International  Trust 
Company  v.  The  United  Coal  Company^  ante^  p.  246,  is  that 
a  court  of  equity  has  not  the  power  to  authorize  a  receiver 
to  incur  indebtedness  for  carrying  on  the  business,  and  to  make 
the  same  a  first  and  paramount  lien  upon  the  corpus  of  the 
property  in  his  hands ;  but  only  such  expenses  as  are  neces- 
sary to  its  care  and  custody,  and  expenses  of  realization  and 
preservation  which  may  be  incurred  under  the  order  of  the 
court,  can  be  so  made  a  paramount  lien.  Chief  Justice  Camp- 
bell, who  delivered  the  opinion  of  the  court,  after  a  thorough 
and  exhaustive  review  of  all  the  cases  upon  this  subject,  said : 

*'  After  a  careful  consideration  of  all  the  authorities  cited,  we 
are  of  opinion  that,  in  administering  the  affairs  of  an  ordi- 
nary insolvent  private  business  corporation  for  which  a  re- 
ceiver has  been  appointed,  a  court  of  equity  has  not  the  power 
to  authorize  the  receiver  to  incur  indebtedness  for  carrying 
on  the  business  and  to  make  the  same  a  first  and  paramount 
lien  upon  the  corpus  of  the  property  superior  to  that  of  prior 
lien  holders  without  their  consent.  While  it  may,  in  a  proper 
action,  and  with  the  proper  parties  present,  thi'ough  the  in- 
strumentality of  a  receiver  carry  on  the  business  of  private 
corporations  or  individuals  temporarily,  and  incur  obligations 
therefor  that  may  be  made  a  paramount  lien  on  the  corpus 
of  the  property,  such  obligations  must  have  been  contracted 
for,  and  must  relate  strictly  to,  the  preservation  of  the  status 
of  the  property  at  the  time  of  the  appointment  of  the  receiver." 

The  facts  disclosed  in  the  case  at  bar  emphasize  the  neces- 
sity of  strictly  enforcing  this  wholesome  and  just  rule.  At 
the  time  the  original  action  was  instituted,  the  appellants  had, 
under  decrees  of  foreclosure  of  their  respective  Uens,  pur- 
chased the  entire  mining  property  of  the  company,  and  the 
only  interest  which  the  company  then  had  was  an  equity  of 
redemption ;  and  at  the  time  the  receiver  made  his  applica- 
tion for  leave  to  issue  the  certificates  in  question,  on  Janu- 
ary 20,  1898,  and  consequently  when  the  order  and  decree 
complained  of  was  made,  the  time  for  the  redemption  by  the 
defendant  company  from  such  sales  had  expired ;  and  it  had 
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no  interest  or  title  in  the  premises  to  which  the  liens  sought 
to  be  created  thereby  could  attach.  And  it  also  appears  that 
the  indebtedness  for  which  the  receiver  was  authorized  to  is- 
sue his  certificates  was  not  essential  to  the  preservation  of, 
but  had  been  incurred  in  operating,  the  mine,  against  the  pro- 
tests and  over  the  objections  of  appellants  ;  the  $1,000  being 
for  its  future  preservation,  which  under  the  condition  of  the 
title  would  be  solely  for  the  benefit  of  appellants  themselves. 
In  these  circumstances  the  decree  complained  of  was  clearly 
unwarranted,  and  no  reason  exists  upon  which  it  can  be  up- 
held.    It  should  therefore  be  reversed,  and  it  is  so  ordered. 

Meversed. 


[No.  42180 
Smissaebt  bt  al.  v.  The  Pbudbntial  Insubancb  'Com- 
pany OF  Ambbioa. 

Appellate  Practioe-— Bbmoval  fbom  Coubt  of  Appeals  to  Sn- 
PBEME  Coubt — Waives. 

Under  section  2,  page  173,  Laws  of  1899,  cases  then  pending  in  the  court 
of  appeals  and  which  are  not  within  the  final  jurisdiction  thereof 
may  by  any  party  thereto  be  removed  to  the  supreme  court  upon 
motion  at  any  time  before  or  when  the  same  is  reached  and  ready 
to  be  set  down  on  the  calendar  for  argument  or  submission  and  a 
failure  to  make  such  motion  within  the  time  specified  waives  the 
right  to  have  the  Judgment  of  the  court  of  api>eals  reviewed  by  the 
supreme  court.  The  rules  of  the  court  of  appeals  provide  that  on 
the  second  Monday  of  each  month  the  first  twenty-five  cases  on  the 
submission  docket  shall  be  called,  at  which  time  application  for 
oral  argument  must  be  made  or  the  cases  will  be  submitted  without 
oral  argument.  Held  that  a  failure  to  move  to  transfer  a  cause, 
pending  in  the  court  of  appeals,  at  or  before  the  time  it  was  called 
to  be  set  for  oral  argument  was  a  waiver  of  the  right  of  removal 
and  a  cause  removed  to  the  supreme  court  upon  motion  made  after 
it  is  set  for  oral  argument  in  the  court  of  appeals  will  be  remanded 
to  the  court  of  appeals. 

Transferred  from  Court  of  Appeals. 
On  Motion  to  Remand  to  Courts  of  Appeals. 
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Messrs.  Doud  &  Fowlbb,  for  appellants. 

Messrs.  Benedict  &  Phelps,  for  appellee. 

Peb  Ctjbiam.  The  appeal  in  this  cause  was  taken  and 
the  record  lodged  in  the  court  of  appeals,  before  the  act  of 
1899,  regulating  the  jurisdiction  of  that  and  this  court  to  re- 
view causes  on  appeai,  took  effect.  February  12, 1900,  this 
cause  was  set  down  for  oral  argument  by  the  court  of  appeals, 
to  be  had  on  April  10,  following.  April  6  preceding  the 
date  set  for  such  argument,  appellants  moved  to  transfer  the 
cause  to  this  court,  which  motion  was  granted.  Appellee 
now  moves  to  remand  upon  two  grounds :  (1)  No  questions 
are  involved,  giving  this  court  jurisdiction ;  (2)  the  appli- 
cation to  the  court  of  appeals  to  remove  to  this  court  was  not 
made  within  the  time  required  by  law. 

We  shall  only  consider  the  second  ground.  In  so  doing, 
the  following  provision  of  the  Laws  of  1899,  p.  173,  must  be 
construed  :  "  Any  cause  pending  in  the  court  of  appeals  at 
the  date  of  the  taking  effect  of  this  act,  and  which,  at  said 
time,  has  not  been  finally  submitted  for  the  determination  of 
said  court,  and  which,  under  the  terms  of  tlie  act  to  which 
this  is  an  amendment,  is  not  within  the  final  jurisdiction 
thereof,  may,  by  any  party  thereto,  be  removed  into  the  su- 
preme court  at  any  time  before,  or  when  the  same  is  reached 
and  ready  to  be  set  down  upon  the  calendar  of  the  said  court 
for  argument  or  submission,  and  that  a  failure  so  to  do  shall 
be  deemed  a  waiver  of  the  right  to  have  the  judgment  of  the 
court  of  appeals  reviewed  by  the  supreme  court." 

Rule  40  of  the  court  of  appeals  provides :  *'  On  the  second 
Monday  of  each  month,  the  first  twenty-five  cases  then  un- 
disposed of  on  the  submission  docket  will  be  called.  Ap- 
plication in  person  or  by  attorney  for  oval  arguments  in  any 
such  cases  must  then  be  made,  when  they  will  be  set  down 
as  the  business  of  the  court  may  permit.  If  no  application 
be  made,  the  causes  will  stand  upon  the  submission  docket 
for  determination." 
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Under  this  rule,  this  case  was  called  and  set  down  for  oral 
aigament  as  above  noted.  After  such  order  the  motion  to 
transfer  to  this  court  was  made.  Counsel  for  appellee  claims 
that  the  motion  to  remove  from  the  court  of  appeals  was  made 
too  late ;  in  other  words,  not  having  been  interposed  at  the 
time  when  the  cause  was  called  for  oral  argument,  or  before, 
it  has  been  waived.  On  behalf  of  appellants  it  is  contended 
that  according  to  the  language  of  the  statute  above  quoted, 
the  motion  to  remove  was  in  apt  time,  because  made  before 
final  submission,  in  that,  as  they  construe  the  statute,  a  failure 
to  make  such  motion  shall  only  be  deemed  a  waiver  of  the  right 
to  have  the  judgment  of  the  court  of  appeals  reviewed  by  the 
supreme  court,  their  position  being  (quoting  from  their  brief), 
**  Appellants  are  not  asking  for  the  review  of  the  judgment 
of  the  court  of  appeals  here ;  they  ask  for  the  review  of  the 
judgment  of  the  district  court  of  Arapahoe  county.  The 
waiver  of  a  right  not  claimed  is  certainly  not  conclusive 
against  a  different  right,  which  is  claimed." 

The  object  of  the  act  from  which  we  have  quoted  is  to  re- 
quire parties  to  actions  pending  in  the  court  of  appeals,  which 
had  not  been  finally  submitted  at  the  time  it  took  effect,  to 
take  certain  steps  within  a  specified  time ;  otherwise,  the  judg- 
ment of  that  tribunal  in  actions  involving  questions  of  which 
this  court  would  have  jurisdiction  to  determine,  is  final.  Our 
construction  of  the  rule  above  quoted  is,  that  causes  are  called 
for  the  purpose  of  determining  whether  or  not  counsel  upon 
either  side  desire  oral  argument.  If  a  request  for  such  argu- 
ment is  made,  the  cause  is  set  for  oral  argument  on  a  specified 
date ;  if  not,  it  stands  submitted.  The  statute  provides  that 
when  such  call  is  made  for  the  purpose  specified  in  the  rule, 
that  unless  application  is  then  made  for  removal  to  this  court, 
the  right  to  have  the  judgment  of  the  court  of  appeals  re- 
viewed is  waived.  That  is  the  final  date  when  the  party 
desiring  a  removal  must  take  steps  to  that  end.  True,  the 
statute  says  that  unless  interposed  at  that  time,  the  right  to 
a  review  of  the  judgment  of  the  court  of  appeals  is  waived. 
That  result  follows,  because  the  motion  to  remove  has  not 
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been  interposed  at  or  before  the  time  fixed  therefor,  and  for 
the  reason  that  consenting  to  an  oral  argument,  or  to  the  sab- 
mission  of  the  cause  without  one,  and  without  demand  for  a  re- 
moval, submits  the  cause  to  the  final  jurisdiction  of  that  court 
The  limitation  of  the  time  when  affirmative  action  must  be 
taken  to  remove,  logically  precludes  the  right  to  exercise  it 
after  that  date. 

The  motion  to  remove  from  the  court  of  appeals  came  too 
late,  and  for  this  reason  the  motion  to  remand  is  sustained. 

Motion  to  remand  WMtained. 


[No.  887e.] 
Cobb  v.  Benedict. 


1.  Pabtnbbship—Dissolutioit— Assumption  of  LiABiLrrixs. 
Where  a  partnership  is  dissolved  hy  one  partner  selling  to  his  copartners 

all  his  interest  in  the  business  and  assets  of  the  firm,  it  is  competent 
for  them  to  contract  as  between  themselves  who  shall  assume  the 
liabilities  of  the  partnership,  and  if  the  contract  is  silent  on  the 
question  it  will  be  inferred  that  the  purchasing  partners  assumed 
the  payment  of  the  debts  of  the  partnership. 

2.  SAMB— AOOOUNTING — CBEDFrS. 

Where  a  partnership  is  dissolved  by  a  partner  selling  all  his  interest  in 
the  business  and  assets  of  the  firm  to  his  copartners  at  a  cert^n 
price,  in  the  absence  of  any  agreement  to  the  contrary,  it  will  be 
presumed  that  all  former  accounts  between  them  growing  out  of 
and  connected  with  the  partnership  transactions  are  adjusted  and 
settled,  and  it  will  be  assumed  that  a  credit  standing  on  the  books 
in  favor  of  the  selling  partner  was  included  in  the  settlement.  But 
such  credit  may  be  shown  to  have  been  excepted  by  express  contract 
from  the  sale. 

3.  SaMB— IlTTBREST. 

Where  a  partnership  is  dissolved  by  one  partner  selling  to  his  copartners 
his  interest  at  a  fixed  cash  sum,  an  unpaid  balance  of  the  purchase 
price  will  draw  interest  at  the  legal  rate  from  the  date  of  the  trans- 
action. 

JSrror  to  the  DUtrict  Court  of  Arapahoe  County. 
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The  parties  to  this  action,  with  one  Wilson,  were  formerly 
engaged  in  business  as  partners.  Benedict  claims  that  Oc- 
tober 1, 1891,  his  copartners  purchased  his  interest  in  the 
firm,  for  which  they  agreed  to  pay  him  the  sum  of  $10,000 
and  other  considerations.  He  brought  an  action  to  recover 
the  balance  of  the  money  consideration,  basing  his  right  there* 
to  upon  the  foregoing  statement,  and  claims  that  such  balance 
is  the  sum  of  $2,500.  The  defendant  Cobb  alone  answered,  by 
which  he  tendered  (1)  the  legal  defense  of  payment ;  (2)  the 
equitable  defense  that  the  partners  have  never  settied  and  ad- 
justed their  partnership  affairs  as  between  each  other,  and 
prays  for  an  accounting.  The  averments  upon  which  these 
defenses  are  based  are  denied  by  replication.  The  issues  thus 
formulated  were  submitted  to  a  jury.  The  evidence  of  Bene- 
dict was  to  the  effect,  that  Cobb  and  Wilson  purchased  his 
entire  interest  in  the  partnership  business,  and  assumed  all 
the  obligations  of  the  firm.  When  this  transaction  occurred 
there  was  standing  to  his  credit  on  the  books  of  the  firm  the 
sum  of  $3,723.48.  This  item  consisted  of  the  balance  of  his 
share  of  the  profits  of  the  business,  which  had  been  divided 
and  placed  to  his  credit,  and  money  belonging  to  him  individ- 
ually, for  which  he  had  been  given  credit  on  the  books  of 
the  firm.  Regarding  this  credit  he  stated,  in  substance,  that 
when  the  sale  of  his  interest  was  made,  it  was  distinctly  under- 
stood, between  Cobb  and  himself,  that  he  reserved  the  priv- 
ilege of  withdrawing  that  sum,  As  to  the  agreement  of 
purchase,  the  statement  of  Wilson  is,  that  the  subject  of  Bene* 
diet's  liability,  as  between  themselves,  for  the  old  firm  debts, 
was  not  mentioned.  He  also  states  he  did  not  understand 
that  Benedict's  individual  account  was  included  in  the  pur- 
chase. Cobb  states  in  substance,  that  when  the  agreement  of 
purchase  was  made,  nothing  was  said  about  Wilson  and  him- 
self assuming  the  then  existing  liabilities  of  the  firm.  On 
the  subject  of  Benedict's  individual  account,  he  says  that  he 
never  disputed  his  right  to  withdraw  the  sum  it  represents, 
provided  it  was  collected  from  the  assets  of  the  old  firm. 

Plaintiff  received  a  sum  largely  in  excess  of  $10,000,  $7,500 


Digitized  by 


Google 


844  Cobb  v.  Benedict.  [April  T., 

of  which  he  applied  on  the  purchase  price  for  his  interest  in 
the  assets  and  business  of  the  firm,  and  the  remainder  upon 
the  account  standing  to  his  credit  at  the  time  of  the  sale. 
These  payments  were  made  at  different  times,  and  in  different 
amounts.  As  to  one  of  $2,500,  it  is  claimed  that  when  he 
requested  a  payment  at  the  time  this  was  made,  he  asked  for 
the  balance  of  the  purchase  price.  The  only  evidence  on 
this  subject  is  his  own,  which,  when  analjrzed,  is  to  the  effect 
that  he  asked  for  the  balance  of  his  account,  which,  according 
to  his  claim,  included  the  balance  of  the  purchase  price  and 
the  amount  due  him  on  his  private  account.  Of  this  sum, 
he  applied  $2,000  on  the  latter,  which  discharged  it  in  full, 
and  the  remainder  on  the  purchase  price. 

Counsel  for  Cobb  requested  the  court  to  instruct  the  jury 
to  the  effect  that  Benedict  was  not  exonerated  from  bearing 
his  proportion  of  the  liabilities  of  the  firm  as  between  each 
member,  unless  it  was  expressly  agreed  between  the  partners 
that  he  should  be.  This  instruction  was  refused.  The 
court  directed  the  jury  that  "  if  one  partner  sells  to  his  co- 
partners his  interest  in  a  partnership  for  a  certain  considera- 
tion, and  nothing  is  said  further  than  that,  he  is  not  liable  to 
his  partners  for  the  debts  of  the  concern."  The  jury  re- 
turned a  general  verdict  in  favor  of  plaintiff,  and  also  a  spe- 
cial verdict  from  which  they  found,  as  a  fact,  that  Benedict, 
by  the  terms  of  the  sale  of  his  interest  in  the  business  of  the 
firm,  did  not  transfer  hLs  private  account  then  standing  to 
his  credit.  From  a  judgment  on  the  veitlict,  defendant  Cobb 
brings  the  case  here  for  review  on  error.  The  principal 
errors  assigned  may  be  all  considered  under  one  head,  namely, 
the  giving  and  refusal  of  instructions  noted.  It  is  also 
claimed  that  interest  should  not  have  been  allowed  upon  the 
balance  of  the  account. 

Mr.  W.  C.  KiNGSLBY  and  Mr.  W.  J.  Miles,  for  plaintiff 
in  error. 

Mr.  Alfred  Mullbe  and  Mr.  A.  W.  Weil,  for  defend- 
ant in  error. 
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Mb.  Jtjstiob  Gabbebt  delivered  the  opinion  of  the  court. 

The  main  question  between  the  parties  is,  what  was  their 
contract,  either  expressly  or  by  implication,  with  respect  to  the 
assumption  of  the  liabilities  of  the  firm  by  Cobb  and  Wilson 
at  the  time  they  purchased  the  interest  of  Benedict?  Inci- 
dentally, there  is  also  presented  for  determination,  what  their 
contract  was  with  respect  to  the  account  standing  to  the 
credit  of  Benedict  on  the  books  of  the  firm  at  the  time  of 
such  purchase.  Upon  the  determination  of  these  questions 
the  rights  of  the  parties  principally  depend.  In  determining 
the  main  question,  we  will  eliminate,  for  the  present,  the 
consideration  of  any  arrangement  which  they  may  have  made 
regarding  the  account  of  Benedict. 

It  is  urged  and  many  authorities  are  cited  in  support  of 
the  uncontrovertible  proposition,  that  one  partner,  by  ar- 
rangement with  his  copartners,  cannot  shield  himself  from 
liability  to  creditors  created  while  a  member  of  the  firm. 
This  case,  however,  does  not  present  that  question.  We 
are  not  called  upon  to  decide  how  the  agreement  of  sale  af- 
fected Benedict  as  to  the  then  existing  creditors  of  the  firm, 
but  what  their  rights  are  as  between  each  other,  under  that 
agreement.  The  evidence  of  Benedict  is  to  the  effect,  that 
Cobb  and  Wilson  assumed  all  liabilities  of  the  firm,  as  part 
of  the  consideration  of  the  purchase  of  his  interest.  If  this 
were  the  only  testimony  on  the  subject,  we  need  go  no  fur- 
ther in  discussing  this  proposition,  because  the  question  of 
how  the  liabilities  of  the  firm  should  be  discharged  by  the 
partners  as  between  each  other,  upon  dissolution,  is  one  which 
they  can  ariunge  between  themselves  by  an  express  contract. 
Tootle  V.  Clarh^  4  Colo.  App.,  111.  According  to  Benedict's 
statement,  that  was  what  they  did.  Therefore,  if  their 
agreement  embodied  the  terms  and  conditions  which  he  as- 
serts, there  could  be  no  doubt,  so  far  as  the  payment  of  the 
balance  of  the  $10,000  is  concerned,  but  that  he  would  be  en- 
titled to  recover  without  respect  to  what  the  conditiqn  of  the 
afiEairs  of  the  old  firm  might  be,  after  disposing  of  all  its  as- 
sets, and  discharging  its  liabilities. 
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The  next  question  presented  is,  what  contract  does  the  law 
imply  in  regard  to  the  assumption  of  the  liabilities  of  the  firm 
by  Cobb  and  Wilson,  according  to  their  version  of  what  the 
terms  of  the  contract  of  purchase  were.  Wilson  and  Cobb 
boih  testified  that  nothing  was  said  by  either  of  the  partners 
about  the  assumption  of  the  liabilities  of  the  firm  at  the  time 
they  purchased  the  interest  of  Benedict  The  interest  of  a 
partner  in  the  assets  of  a  firm  of  which  he  is  a  member  con- 
sists of  his  portion  of  the  residue  left  after  payment  of  the 
liabilities  of  the  firm,  and  the  adjustment  of  their  partnership 
claims  against  each  other.  1  Bates's  Partnership,  §  180 ;  17 
Ency.  Law  (1st  ed.),  964;  Douglas  v.  Winslow,  20  Me.  89; 
Lambert  v.  Griffith,  60  Mich.  286. 

In  determining  the  value  of  Benedict's  interest,  all  the 
parties  must  have  adopted  this  rule  of  law,  in  ascertaining 
that  value.  The  sale  operated  as  a  dissolution  of  the  part- 
nership. The  interest  of  Benedict  in  the  assets  was  trans- 
ferred to  Cobb  and  Wilson.  If  nothing  whatever  was  said 
on  the  subject  of  the  discharge  of  the  then  existing  liabilities 
of  the  firm,  all  must  have  contemplated,  according  to  the 
statement  of  Cobb  and  Wilson,  that  they  were  to  discharge 
such  liabilities.  They  received  the  assets.  From  that  source 
they  would  expect  to  discharge  the  liabilities.  It  was  Bene- 
dict's interest  in  these  assets,  after  the  debts  were  paid,  which 
they  purchased.  Having  assumed  the  entire  control  of  the 
property  of  the  firm,  and  agreed  to  pay  Benedict  a  sum  cer- 
tain for  what,  in  their  judgment,  his  net  interest  was  worth, 
it  was,  in  effect,  an  accounting  between  the  members  of  the 
firm  of  partnership  matters,  from  which  it  would  naturally 
be  inferred  that  the  purchasing  partners  assumed  the  firm 
debts.  Thereafter  the  rights  of  .the  parties  would  be  governed 
by  their  contract  of  transfer,  and  no  partnership  matters  were 
in  issue,  because,  as  we  have  noticed,  the  sale  operated  as  a 
dissolution  of  the  partnership,  and  impliedly  adjusted  all 
partnership  matters  between  the  members  of  the  firm.  Clark 
V.  Cass,  45  m.  App.  469 ;  Edens  v.  Williams,  86  Bl.  252. 

On  this  branch  of  the  case  we  conclude,  that  where  one 
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partaer  sells  his  entire  interest  in  the  assets  and  business  of 
a  firm  to  his  copartners,  for  an  agreed  consideration,  and 
nothing  is  said  regarding  the  liabilities  of  the  partnership, 
the  presumption  is,  that  the  purchasing  partners,  as  between 
themselves  and  the  one  retiring,  assumed  such  liabilities. 
The  trial  judge  correctly  instructed  the  jury  on  this  subject. 

Counsel  for  plaintiff  in  error  contend  that  if  one  partner 
retires  with  the  consent  of  his  copartners,  there  is  an  implied 
promise  on  the  part  of  the  latter  to  pay  the  debts  of  the  firm, 
and  save  the  one  retiring  harmless  only  to  the  extent  of  the 
assets  of  the  firm.  In  support  of  this  proposition.  Parsons  on 
Partnership  (3d.  ed)  *409,  is  cited.  An  examination  of  the 
cases  which  the  author  cites  as  supporting  his  text,  discloses 
that  the  facts  in  the  cases  in  which  the  above  rule  has  been 
announced,  are  entirely  different  from  those  in  the  case  at 
bar,  in  this  respect — ^that  the  retiring  partner  had  not  sold 
his  interest  in  the  assets  of  the  firm  to  those  remaining,  but 
to  a  third  party,  with  their  consent.  That,  of  course,  would 
only  make  them  responsible  for  the  debts  of  the  firm  to  the 
extent  noticed,  because  the  remaining  partners  were  not  par- 
ties to  such  sale,  nor  would  such  a  transaction  have  the  effect 
of  an  adjustment  of  partnership  matters,  as  between  the  mem- 
bers of  the  firm. 

The  next,  and  incidental,  question  is,  what  the  parties 
agreed  upon  regarding  the  account  standing  to  the  credit  of 
Benedict  at  the  time  of  the  sale  of  his  interest  The  law  un« 
questionably  is,  that  where  one  partner  sells  his  interest  in 
the  assets  of  a  firm  to  a  copartner,  in  the  absence  of  any 
agreement  to  the  contrary,  it  will  be  presumed  that  all  former 
accounts  between  them,  growing  out  of,  and  connected  with, 
partnership  transactions,  are  adjusted  and  settled.  This  ap- 
plies to  debits  as  well  as  credits.  2  Bates's  Partnerships, 
§  629 ;  Norman  v.  Sudlestan,  64  111.  11 ;  17  Ency.  Law,  1109. 

Such  accounts,  however,  may  be  the  subject  of  express 
contract  as  between  the  partners.  According  to  the  testi- 
mony of  Benedict,  he  was  to  have  the  right  to  withdraw  the 
amount  of  his  private  account.    Wilson  states  that  they  did 
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not  purchase  the  individual  account  of  Benedict.  On  this 
subject  Cobb  states  nothing  further  than  to  the  effect  that 
Benedict  was  not  to  be  paid  the  amount  of  his  private  ac- 
count unless  it  was  collected  from  the  assets  of  the  firm.  It 
appears  that,  as  between  themselves,  the  amount  of  this  ac- 
count was  due  Benedict  as  his  share  of  profits  made  previous 
to  the  dissolution,  and  for  individual  moneys  of  which  the 
firm  had  received  the  benefit.  According  to  his  statement, 
he  was  to  receive  the  amount  of  this  account  over  and  above 
the  purchase  price  agreed  upon.  The  jury  found,  a»  a  mat- 
ter of  &ct,  that  he  did  not  transfer  his  private  account  by 
the  terms  of  the  sale.  The  evidence  certainly  warranted 
this  finding.  There  was  a  sum  largely  in  excess  of  $10,000 
paid  Benedict,  which  could  not  have  been  paid  for  any  other 
purpose,  except  to  apply  on  this  private  account ;  and  as  the 
evidence  fully  sustains  the  claim  of  Benedict  that  this  ac- 
count was  the  subject  of  an  express  agreement  between  him- 
self and  copartners,  it  is  not  necessary  to  discuss  the  ques- 
tion further.  It  only  became  important  in  view  of  the  fact 
that  Cobb  had  pleaded  payment  of  the  purchase  price,  and 
that  part  of  the  payments  made,  according  to  the  testimony 
of  Benedict,  had  been  applied  upon  this  private  account.  As 
his  copartners  agreed  to  pay  this,  he  had  the  right,  in  the 
absence  of  directions  to  the  contrary,  to  make  this  applica- 
tion, and  it  left  the  balance  due  him  on  the  purchase  price  as 
found  by  the  jury. 

Section  2252, 1  Mills'  Ann.  Stats.,  provides  that  creditors 
shall  receive  interest  on  money  due  on  accounts  from  the 
date  when  the  same  became  due.  By  the  terms  of  the  sale, 
the  purchase  price  was  to  be  paid  in  cash.  Benedict  was  also 
to  receive  from  Cobb  and  Wilson  at  the  same  time,  the 
amount  due  him  as  shown  by  the  books  of  the  firm.  Each 
of  these  items  became  due  on  the  date  this  arrangement  was 
effected,  and  thei*ef ore,  drew  interest  at  the  legal  rate  from 
that  time.  The  judgment  of  the  trial  court  is  in  all  respects 
correct,  and  it  is,  therefore,  affirmed. 

Affirmed. 
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(No.  8988.] 

BBEWBB  BT  AL.  v.  HABBISON  BT  AL.  I  16*^ 


1.  MOBTGAGBS — ^PUBLIC  TBUSTEBS — ^EXTENSION  OF  CONTBAOIV— StAT0- 

TOBT  CtoNSTBUCTION. 

The  act  of  1894  creating  the  office  of  public  trustee,  and  proyiding  that 
any  deed  of  trust  naming  any  other  trustee  shall  be  deemed  a  mort- 
gage and  be  foreclosed  only  through  the  courts,  but  which  further 
provides  that  the  act  shall  not  affect  the  extension  of  any  indebted- 
ness secured  by  deed  of  trust  executed  and  recorded  prior  to  the 
time  when  the  act  took  effect  and  that  such  deeds  of  tnut  may  be 
foreclosed  as  by  their  terras  provided  whether  to  secure  the  original 
indebtedness  or  an  extension  thereof,  cannot  be  limited  to  a  mere 
extension  of  time  without  any  change  of  terms,  but  must  be  con- 
strued to  permit  the  parties  to  arrange  an  extension  upon  such 
terms  as  they  may  mutually  agree,  and  must  necessai'ily  authorize 
the  execution  of  agreements  evidencing  such  extensions. 

2.  Saxb. 

An  agreement  of  extension  of  time  of  an  indebtedness,  secured  by  deed 
of  trust,  whereby  a  third  party  assumed  the  indebtedness  and  prom- 
ised to  pay  the  debt  in  gold,  which  agreement  was  accepted  by  the 
obligee,  did  not  take  the  contract  without  the  provision  of  the  stat- 
ute of  1894  authorizing  the  extension  of  time  of  indebtedness 
secured  by  deed  of  trust  without  affecting  the  trustee's  right  to 
foreclose. 

8.  Dbbds  of  Tbust— Substitute  Tbustes— Bight  of  Obioinal  Tbus- 
tbb  to  Pubchase  at  Sale  bt  Substitute. 

Where  a  deed  of  trust  provided  that  in  case  of  the  absence  of  the  trus- 
tee from  the  state  the  cestui  que  trust  might  nominate  and  substitute 
any  person  in  place  of  the  trustee  who  should  be  vested  with  the 
title  and  all  the  powers  of  the  original,  and  the  trustee  being  ab- 
sent a  substitute  was  appointed  who  proceeded  to  foreclose,  the 
appointment  of  the  substitute  did  not  divest  the  original  trustee  of 
his  character  as  trustee  for  the  parties,  so  as  to  authorize  him  to 
purchase  at  the  sale,  and  a  purchase  by  him  at  the  sale  may  be 
avoided,  and  the  fact  that  he  purchased  only  as  the  representative 
of  and  for  the  benefit  of  another  would  not  validate  the  sale. 

4.  Deeds  of  Tbust — ^Fobeolosubb — Void  Sale — Bedbmption. 

Where  a  foreclosure  sale  under  a  deed  of  trust  is  void  at  the  election  of 
the  owner  of  the  equity  of  redemption,  he  is  not  required  to  redeem 
or  to  offer  to  redeem  from  such  sale,  but  may  treat  the  proceedings 
as  though  there  had  been  no  foreclosure. 


27      34( 
f38      17C 
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6.  Deeds  of  Tbust—Fobbclosube— Action  to  bet  Aaidb— Pabtdu. 

Where  the  grantor  in  a  deed  of  trust  conveyed  his  equity  of  redemption 
before  foreclosure,  and  at  the  foreclosure  sale  the  property  did  not 
sell  for  enough  to  pay  off  his  note,  both  he  and  his  grantee  of  the 
equity  of  redemption  have  sufficient  interest  and  are  proper  par- 
ties to  maintain  an  action  to  set  aside  the  foreclosure  sale  on  the 
ground  that  it  was  illegal  and  void. 

6.  Deeds  of  Tbubt—Contbacts— Assumption  of  Debt. 

Where  the  grantor  in  a  deed  of  trust  conveyed  a  one-half  interest  in  the 
property  to  a  third  party,  his  grantee  assuming  an  obligation  to 
pay  the  mortgage  debt,  and  afterwards  and  before  a  foreclosure, 
said  grantor  conveyed  his  interest,  in  an  action  by  said  grantor  and 
his  last  grantee  to  set  aside  an  illegal  foreclosure  sale  the  first 
grantee  who  has  assumed  the  mortgage  debt  could  properly  be 
made  a  party  to  compel  him  to  comply  with  his  contract  and  pay 
the  mortgage  debt  or  place  his  grantor  and  his  successor  in  inter- 
est in  statu  quo^  said  grantor  and  his  successor  offering  to  carry  oat 
their  part  of  the  contract 

Appeal  from  the  DUtriet  Court  of  Arapahoe  County. 

Action  by  appellants,  respectively  plaintiff  and  intervenor, 
in  the  court  below,  to  set  aside  a  trustee's  sale  of  real  estate 
under  deed  of  trust,  and  for  other  relief.  Prom  a  judgment 
of  nonsuit,  they  bring  the  case  here  on  appeal.  The  necessary 
facts  for  an  understanding  of  the  errors  assigned  and  ques- 
tions decided  will  be  found  in  the  opinion. 

Mr.  Chables  D.  Hayt  and  Mr.  Ebnbst  Knaebbl,  for 
appellants. 

Mr.  W.  C.  KiNGSLBY,  for  appellees. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court 

In  January,  1890,  appellant  Brewer  executed  and  delivered 
to  the  appellee  insurance  company  his  promissoiy  note,  which 
he  secured  by  deed  of  trust  on  real  estate  in  the  city  of  Den- 
ver, with  power  of  sale  vested  in  the  trustee.  This  note 
matured  in  January,  1895.  In  March  following  he  entered  into 
an  agreement  with  the  appellees  Harrison,  whereby  he  agreed 
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to,  and  did,  conyey  to  them  an  undivided  one-half  interest 
in  the  property  included  in  the  deed  of  trust,  in  considera- 
tion whereof  they  assumed  certain  obligations.  May  follow- 
ing these  appellees  entered  into  an  agreement  with  the  in- 
surance company,  whereby  they  assumed  the  payment  of  the 
note  executed  by  Brewer,  and  promised  to  discharge  it  in 
gold  coin,  in  consideration  whereof  the  time  of  payment  of 
the  note  was  extended  and  the  rate  of  interest  reduced.  By 
this  agreement  it  was  also  stipulated  that  the  conditions  of 
the  deed  of  trust  securing  the  note  should  not  be  modified, 
except  as  to  the  time  of  payment  of  the  note,  and  the  rate 
of  interest  thereon.  In  1894  an  act  was  passed  by  the  legis- 
lature of  this  state,  creating  the  office  of  public  trustee  in 
each  county,  which  provided  that  any  deed  of  trust  naming 
any  other  as  trustee  than  the  public  trustee,  should  be  deemed 
a  mortgage,  and  foreclosed  only  through  the  courts.  Sec.  4556, 
8  Mills'  Ann.  Stats.  The  act  also  provided  that  it  should 
not  affect  the  extension  of  any  indebtedness  secured  by  deeds 
of  trust  executed  and  recorded  prior  to  the  time  when  it  took 
effect,  and  that  such  deeds  of  trust  might  be  foreclosed  as  by 
their  terms  provided,  whether  to  secure  original  indebtedness 
or  an  extension  thereof.  Sec.  4559A;,  8  Mills'  Ann.  Stats.  The 
indebtedness  not  having  been  paid  in  accordance  with  the 
terms  of  the  agreement  between  the  Harrisons  and  the  insur- 
ance company,  the  trustee  advertised  and  sold  the  real  estate 
described  in  the  deed  of  trust,  in  accordance  with  its  terms 
and  conditions. 

Counsel  for  appellant  contend  that  the  acceptance  by  the 
insurance  company  of  new  obligors,  and  the  stipulation  that 
the  original  indebtedness  should  be  paid  in  gold  coin,  consti- 
tute such  a  change  in  the  character  of  the  contract  as  to  take 
it  without  the  provisions  of  the  statute  regarding  extensions 
of  indebtedness  secured  by  deeds  of  trust  in  force  before  the 
act  of  1894  took  effect,  and  that  a  foreclosure  could  only  be 
had  by  an  action  in  a  court  of  competent  jurisdiction.  Liter- 
ally, ike  term  "  extension,"  as  employed  in  the  statute,  means 
**an  indulgence  by  giving  time  to  pay  a  debt,  or  perform  an 
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obligation ; ''  but  did  the  legislature  intend  tiiat  an  extension 
of  an  indebtedness  secured  by  deed  of  trust  in  force  when 
the  act  of  1894  took  effect,  should  be  limited  to  a  mere  agree- 
ment to  that  effect?  ''  The  intention  of  an  act  will  prevail 
over  the  literal  sense  of  its  terms."  Suth.  Stat  Constr.  §  219. 
It  is  the  vital  part  or  the  essence  of  a  statute.  Suth.  Stat. 
Constr.  §  234.  It  is  a  canon  of  interpretation,  that  the  legis- 
lative purpose  and  object  are  to  be  borne  in  mind.  23  Ency. 
Law,  319;  People  v.  LaCombe,  99  N.  Y.  43. 

It  was  certainly  the  purpose  of  the  legislature,  in  provid- 
ing for  extensions  of  indebtedness  secured  by  deeds  of  trust, 
then  in  force,  that  such  arrangements  might  be  made  without 
affecting  the  other  terms  and  conditions  of  the  contract  thus 
changed.  It  also  had  in  mind,  as  stated  by  counsel  for  appel- 
lants in  their  brief,  "  the  hardship  that  would  be  worked  upon 
creditors,  unless  an  extension  could  be  allowed."  To  make 
this  provision  effective,  it  certainly  could  not  be  limited  to  a 
mere  extension,  for  the  very  object  of  the  statute  might  be 
defeated  unless  the  parties  were  penmitted  to  arrange  an  ex- 
tension on  such  terms  and  conditions  as  they  might  mutually 
agree  upon ;  so  the  provision  of  the  statute  authorizing  ex- 
tensions of  indebtedness  without  affecting  the  terms  and  con- 
ditions of  the  deed  of  trust  securing  the  indebtedness  so 
extended,  must  necessarily  authorize  the  execution  of  agree- 
ments evidencing  such  extensions  as  the  pailies  thereto  might 
agree  upon,  and  such  agreements  would  not  affect  the  condi- 
tions of  the  deed  of  trust,  except  as  modified  thereby.  For 
these  reasons,  the  terms  upon  which  the  indebtedness  secured 
by  the  deed  of  trust  executed  by  Brewer  was  extended,  did 
not  affect  the  other  conditions  of  that  instrument. 

The  next  question  presented  for  consideration  relates  to 
the  charge  in  the  pleadings  of  appellants,  and  the  evidence 
introduced  at  the  trial  in  support  thereof,  that  the  appellees 
conspired  to  bring  about  the  default  in  the  payment  of  inter- 
est on  account  of  which  the  foreclosure  was  had,  with  the 
view  to  cheat  and  defraud  them  out  of  the  property  in  con- 
troversy.    We  do  not  deem  it  necessary  to  go  into  this  ques- 
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tioDy  as,  for  other  reasons,  the  judgment  of  the  district  court 
must  be  reversed,  even  though  there  is  no  proof  of  actual, 
active  fraud. 

The  important  question  necessaiy  to  consider  is  presented 
by  the  following  facts :  Appellee  Needles  was  the  original 
trustee.  He  was  also  the  president  of  the  insurance  com- 
pany. The  deed  of  trust  provided  that  in  case  of  his  absence 
from  the  state  when  his  action  under  the  powers  and  trusts 
conferred  was  required,  that  the  cestui  que  trust  might  nomi- 
nate and  substitute  any  person  as  trustee  in  his  place,  and 
that  such  new  trustee  should  thereupon,  for  the  time  being, 
become  vested  with  the  tide  to  the  mortgaged  premises  upon 
the  same  trusts,  and  with  and  subject  to  the  same  powers 
and  provisions  granted  to  the  original  trustee.  Mr.  Needles 
resided  in  Philadelphia.  Acting  upon  the  authority  con- 
ferred by  the  deed  of  trust,  and  assuming  that  the  condition 
existed  which  authorized  its  exercise,  the  cestm  que  trust  ap- 
pointed the  trustee  who  made  the  sale  of  which  appellants 
complain.  At  the  sale  counsel  for  the  cestui  que  trust  bid 
in  the  property  for  Mr.  Needles,  who  became  the  purchaser, 
and  to  whom  a  deed  was  executed  by  the  substituted  trustee. 
In  the  answer  of  Mr.  Needles  and  the  insurance  company, 
it  is  averred  that  this  purchase  was  made  for  the  benefit  of 
the  latter,  and  that  the  former  held  the  titie  acquired  at  the 
sale  in  trust  for  the  use  of  the  company.  Counsel  for  appel- 
lants contend  that  although  another  was  appointed  trustee 
to  make  the  sale  which  is  attacked  in  this  action,  that,  never- 
theless, Mr.  Needles  still  bore  such  a  relation  to  the  property 
thus  sold  and  appellants,  that  he  was  precluded  from  pur- 
chasing at  the  sale  made  by  the  substituted  trustee.  The 
rule  ia  well  settled  that  a  trustee  cannot  become  the  pur- 
chaser of  the  trust  estate.  French  v.  Woodruffy  25  Colo.  339. 
At  least,  this  seems  to  be  the  settled  law  in  cases  where  the 
trustee  acts  in  that  capacity  only  as  the  agent  of  others,  and 
has  no  interest  of  his  own  to  also  manage  or  control.  The 
fsLCt  that  the  condition  existed  which  authorized  the  company 
to  appoint  a  new  trustee  in  the  place  and  stead  of  Mr.  Nee- 
VoL.  xxvn — 23 
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dies,  did  not  divest  him  of  his  character  as  trustee  for  the 
parties  to  the  deed  of  trust;  it  authorized  the  substituted 
trustee  to  conduct  the  sale  and  execute  a  deed  to  the  pur- 
chaser the  same  as  though  he  had  been  expressly  named  in 
the  deed  of  trust,  with  that  power  and  authority ;  but  to  ail 
intents  and  purposes,  the  original  trustee  still  occupied  that 
relation  to  the  mortgagor  and  the  cestui  que  tru%L  The  sub- 
stituted trustee  was  appointed  for  a  special  purpose.  For 
all  other  purposes  Mr.  Needles  was  still  trustee.  He  could 
not  abrogate  his  fiduciary  character  temporarily,  in  whole  or 
in  part,  so  as  to  relieve  himself  of  the  duties  which  he  owed 
the  parties  for  whom  he  was  trustee,  if  he  undertook  to  per- 
form any  acts  whatever  in  connection  with  the  trust  estate. 
If  he  could,  then  the  door  through  which  fraud  might  be 
committed  by  trustees  would  be  opened,  to  prevent  which 
the  policy  of  the  law  demands  shall  remain  closed.  Any 
other  rule  in  such  cases  would  lead  to  connivance  and  fraud. 
In  the  selection  of  a  trustee  in  a  deed  of  trust,  the  parties 
thereto  are  supposed  to  have  in  mind  his  fitness  for  the  trust 
which  they  have  selected  him  to  execute.  By  reason  of  his 
relationship,  he  has  the  opportunity  to  acquire  more  or  less 
knowledge  directly  connected  with  the  subject-matter  of  his 
trust.  This  he  should  not  be  permitted  to  take  advantage 
of  for  his  own  benefit.  One  trustee  cannot  purchase  at  a 
sale  made  by  his  cotrustee ;  if  he  does,  his  purchase  may  be 
avoided.  In  order  to  do  so,  it  is  not  necessary  to  show  actual 
fraud,  or  that  the  trustee  purchasing  has  reaped  any  benefit 
from  the  purchase.  As  has  often  been  said,  it  might  be  ex- 
tremely difficult  to  prove  actual  fraud,  although  as  a  matter 
of  fact,  it  might  exist,  and  the  law,  therefore,  has  adopted 
the  only  policy  which  will  protect  all  parties,  and  prevent 
the  temptation  to  commit  a  fraud,  by  absolutely  prohibiting 
the  trustee  from  purchasing  at  such  sale,  without  the  con- 
sent of  all  parties  interested,  and  declaring  such  a  purchase 
voidable  at  their  election.  Oaines  v.  Allen^  58  Mo.  537; 
Coffee  V.  Ruffin,  4  Coldwell  (Tenn.),  487 ;  2  Jones  on  Mort- 
gages, §  1877 ;  Thornton  v.  Irwin^  43  Mo.  153. 
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The  &ct  that  Mr.  Needles  in  this  instance  may,  as  he 
claims,  have  purchased  this  property  for  the  benefit  of  the 
insurance  company,  and  holds  the  title  in  trust  for  that  pur- 
pose, cannot  change  the  rule.  Under  the  policy  of  the  law, 
the  &ct  that  he  is  the  purchaser  is  sufficient  to  avoid  the 
sale,  without  respect  to  the  question  for  whose  benefit  such 
purchase  was  made. 

On  behalf  of  appellees  it  is  claimed  that  appellants  are  not 
in  a  position  to  attack  the  validity  of  the  trustee's  sale,  for 
the  reason  that,  although  such  sale  might  be  voidable  at 
their  election,  they  cannot  avail  themselves  of  this  privilege, 
unless  they  offer  to  do  equity,  which,  in  this  instance,  coun- 
sel for  appellees  insist  is  an  offer  to  redeem,  that  is,  to  pay 
the  amount,  with  interest,  which  was  realized  at  the  tinistee's 
sale,  and  applied  upon  the  obligation  secured  by  the  deed  of 
trust.  Appellants  are  not  compelled  to  redeem  from  a  sale 
which,  at  their  election,  is  void.  The  sale  not  having  been 
made  according  to  law,  appellees  cannot  insist,  as  a  condition 
precedent  to  setting  it  aside,  that  appellants  be  required  to 
comply  with  conditions  before  they  can  take  advantage  of 
the  misconduct  of  the  appellees.  In  other  words,  the  fore- 
doBure  at  their  election  being  void,  they  have  a  right  to  treat 
the  proceedings  as  though  no  foreclosure  had  ever  been  had. 
Lewis  V.  Hamilton^  26  Colo.  263. 

It  is  also  claimed  on  behalf  of  appellees,  that  neither  of 
the  appellants  is  entitled  to  maintain  this  action.  This  con- 
tention is  based  upon  two  grounds :  (1)  That  the  appellant 
Brewer,  having  disposed  of  bis  interest  in  the  property  to 
the  investment  company,  has  no  further  interest  in  the 
subject-matter  of  the  controversy ;  and  (2)  that  the  invest- 
ment company,  although  vested  with  the  interest  of  Brewer, 
subject  to  the  deed  of  trust,  is  not  vested  with  any  right 
which  entitled  it  to  question  the  irregularity  of  the  fore- 
closure proceedings.  We  cannot  agree  with  either  of  these 
positions.  The  test  is,  have  the  appellants  any  interests  to 
protect?  The  transfer  of  the  interest  of  Brewer  to  the  in- 
vestment company  in  these  premises,  was  prior  to  the  fore- 
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closure.  Although  he  has  no  interest  in  the  premises,  he 
has  the  right  to  insist  that  proceedings  foreclosing  a  deed  of 
trust  which  secures  his  personal  obligation,  be  regular,  for 
he  is  at  least  interested  to  the  extent  of  having  that  obligit- 
tion  satisfied  as  nearly  as  possible,  thus  releasing  his  personal 
liability  to  that  extent.  The  sale  did  not  satisfy  the  amount 
of  his  note.  The  investment  company  being  vested  with  an 
interest  in  the  property  subject  to  the  incumbrance  sought 
to  be  foreclosed,  has  also  the  right  to  insist  that  proceedings 
to  that  end  be  regular,  as  it  would  be  entitled  to  its  interest 
in  any  of  the  property  remaining  after  the  note  secured  by 
the  deed  of  trust  was  satisfied,  or  its  share  of  the  funds  which 
might  be  realized  on  a  legal  foreclosure  over  and  above  the 
amount  necessary  to  satisfy  such  note. 

The  final  question  to  consider,  is,  whether  or  not  a  cause 
of  action  was  stated  or  established  against  the  appellees  Har- 
rison. They  failed  to  carry  out  their  contract  made  with 
appellant  Brewer.  Do  the  facts  established  by  the  pleadings, 
or  does  the  evidence  as  to  those  which  may  have  been  con- 
troverted, establish  a  state  of  facts  which  excuse  their  failure 
to  comply  with  the  terms  and  conditions  of  their  agreement 
with  Mr.  Brewer?  They  admit  that  they  failed  to  pay  the 
instalment  of  interest  which,  under  their  agreement,  they 
should  have  paid,  and  on  account  of  which  failure  the  fore- 
closure was  had.  They  plead  as  an  excuse  for  this  action 
that  Mr.  Brewer  had  conveyed  his  interest  in  the  premises 
to  the  investment  company,  thereby  placing  himself  in  a 
position  where  he  was  unable  to  carry  out  the  terms  and 
conditions  of  his  agreement  with  them.  In  his  complaint 
appellant  Brewer  prays  that  the  court  determine  his  obliga- 
tions in  the  premises,  and  fix  the  time  within  which  he  shall 
perform  the  same.  The  investment  company  does  likewise. 
This  must  be  taken  to  mean  that  each  of  the  appellants 
offers  to  do  equity,  that  is,  comply  with  the  terms  and  con- 
ditions of  the  agreement  between  the  Harrisons  and  Brewer. 
Neither  of  the  appellants  seeks  to  avoid  this  contract  in  any 
way,  shape  or  form.    The  Harrisons  must  do  what  they  have 
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agreed  with  appellant  Brewer  to  perform,  or  else  place  him 
and  the  successor  of  his  interest  in  the  premises  in  statu  quo^ 
the  Harrisons,  of  course,  being  entitled  to  be  placed  in  the 
same  position,  if  the  contract  between  themselves  and  Brewer 
is  rescinded.  They  have  not  excused  their  refusal  to  comply 
with  this  contract,  and  the  court  clearly  erred  in  granting  a 
nonsuit  as  to  them ;  it  should  have  taken  an  account  be- 
tween the  appellants  and  the  appellees  Harrison,  and  fixed 
the  rights  and  duties  of  each  of  these  parties. 

According  to  the  agreement  entered  into  between  the  Har- 
risons and  Brewer,  each  assumed  certain  obligations.  It  is 
not  necessary  to  enter  into  details  or  attempt  to  construe  it, 
further  than  to  say,  it  is  manifest  from  its  terms  and  con- 
ditions, that  after  payment  of  the  several  sums  by  the  respec- 
tive parties  as  therein  provided,  any  money  realized,  over  and 
above  the  amount  necessary  to  pay  such  sums,  should  be 
divided  between  them,  or  in  the  event  each  paid  the  amount 
which,  by  the  agreement,  each  should  discharge,  that  then 
the  property  should  belong  to  the  respective  parties.  As  the 
terms  and  conditions  of  this  contract  have  not  been  complied 
with,  the  parties  thereto  must  now  either  do  so,  or  accept  the 
consequences  flowing  from  a  failure. 

The  judgment  of  the  district  court  in  its  entirety  must  be 
reversed,  and  it  is  so  ordered.  The  judgment  of  nonsuit 
should  be  set  aside,  and  a  judgment  entered,  holding  for 
naught  the  trustee's  sale,  and  annulling  the  deed  from  the 
trustee  to  Mr.  Needles.  An  account  between  the  appellants 
and  the  appellees  Needles  and  the  insurance  company,  should 
be  taken,  to  ascertain  what  sum  or  sums  have  been  received 
by  either  of  these  appellees,  which  should  be  credited  upon 
the  indebtedness  secured  by  the  deed  of  trust,  as  evidenced 
by  the  extension  agreement,  as  well  as  any  other  items  which 
should  be  so  credited,  and  an  order  made,  directing  that 
these  appellees  give  the  appellants  credit  accordingly.  An  ac- 
count should  also  be  taken  between  the  appellants  and  the 
appellees  Harrison ;  their  rights  ascertained  under  the  agree- 
ment entered  into  between  these  parties  and  Mr.  Brewer ;  and 
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a  decree  rendered  as  between  them,  fixing  and  providing  for 
the  enforcement  of  their  rights  under  the  agreements  by  which 
they  are  evidenced,  so  that  each  will  be  required  to  do  that 
which  is  equitable  and  just  thereunder,  or  accept  the  ccm- 
sequences  resulting  fi*om  a  default.  For  the  purpose  of  an 
accounting,  all  parties  should  be  permitted  to  file  supple- 
mental pleadings,  if  so  advised.  The  cause  is  remanded  for 
such  further  proceedings  as  will  accord  with  the  views  herein 
expressed. 

Reversed  and  remanded. 


27    858 

McClubb  v.  The  People. 

1.  CBimvAL  Law— Rbobhtiko  Deposits  in  Insolvent  Bank— Lab- 
CENY — Information. 

In  a  proMcation  of  a  bank  president  nnder  section  222,  Mills*  Ann.  Stats., 
proYiding  that  if  the  president  of  any  bank  **  shall  receive  or  assent 
to  the  reception'*  of  any  deposit  of  money  in  such  bank  after  he 
shall  have  knowledge  of  its  insolvency  he  shall  be  guilty  of  larceny, 
an  information  that  charges  in  one  count  that  the  defendant  *'  did 
receive  and  assent  to  the  roception  '*  of  a  deposit  after  he  had  knowl- 
edge of  the  insolvency,  is  not  invalid  as  charging  two  separate  of- 
fenses in  one  count 

S.  Sams— BviDBNOE— Pbima  Facie  Proof  of  Knowledge. 

In  a  prosecution  of  a  bank  president  under  the  statute  making  the  re- 
ceiving of  deposits  in  insolvent  banks  larceny,  proof  of  the  receipt 
of  the  deposit  and  the  failure  of  the  bank  three  days  thereafter, 
was  prima  fade  proof  of  knowledge  of  insolvency  on  the  part  of  de- 
fendant That  part  of  the  statute  making  a  failure  of  a  bank  at  any 
time  within  thirty  days  after  receiving  a  deposit  prima  facie  evi- 
dence of  knowledge  of  insolvency  is  constitutional  and  valid. 

3.  Same— Specific  Intent  to  Defbaud— Criminal  Keqlioence. 

In  a  prosecution  of  the  president  of  a  bank  for  larceny  for  receiving,  or 
assenting  to  the  reception  of,  deposits  knowing  the  bank  to  be  in- 
solvent, it  is  not  necessary  that  a  specific  intent  to  defraud  or  harm 
the  depositor  shall  be  shown  on  the  part  of  defendant,  or  that  de- 
fendant had  actual  knowledge  of  the  insolvency  of  the  bank,  if  his 
ignorance  of  its  insolvency  was  due  to  his  own  criminal  negligeoM. 
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4.  Sams. 

A  banker  or  officer  of  a  bank  cannot  exempt  himself  from  criminal  lia- 
bility  under  the  statute  for  receiving  deposits  in  an  insolvent  bank, 
by  intentionally  absenting  himself  from  the  bank  and  abstaining 
from  participation  in  its  management,  and  purposely  neglecting  to 
avail  himself  of  means  of  information  as  to  its  financial  condition, 
or  by  showing  that  if  he  had  given  attention  to  its  business,  on  ac- 
count of  his  ignorance  of  banking  methods  he  would  not  have  been 
able  to  ascertain  its  true  condition. 

6.  Sams. 

The  president  of  a  bank  cannot  relieve  himself  of  criminal  liability  un- 
der the  statute,  for  receiving  deposits  in  an  insolvent  bank,  by  cast- 
ing the  responsibility  for  insolvency  upon  other  officers  of  the  bank 
who  were  more  immediately  and  directly  contributory  to  it^  by  a 
plea  of  ignorance  of  the  conditions  of  the  bank  when  that  ignorance 
is  due  entirely  to  his  criminal  negligence  in  failing  to  acquaint  him- 
self with  its  affairs,  or  to  his  natural  inability  to  acquire  knowledge 
had  he  exercised  his  faculties  to  that  end. 

6.  Sams. 

In  the  prosecution  of  a  bank  president,  for  larceny  under  the  statute, 
for  receiving  and  assenting  to  the  reception  of  a  deposit  after  knowl- 
edge of  the  bank's  insolvency,  it  is  not  essential  to  a  conviction 
that  he  should  have  assented  to  that  particular  deposit,  or  that 
he  should  have  acquiesced  in  its  reception  after  he  obtained  ac- 
tual knowledge  that  it  had  been  made.  His  recognition  of  the 
general  authority  of  the  teller  to  receive  deposits  without  taking 
any  steps  to  prevent  such  action,  after  he  knew,  or,  in  law,  is  charged 
with  knowledge  of,  the  insolvency,  is  an  assent  to  the  reception  of 
the  deposit  by  his  employ^. 

7.  Sams— EviDSNOE  of  Diligekcs. 

The  president  of  a  bank  is  not  an  insurer  of  its  solvency,  and  in  a  pro- 
secution under  the  statute  for  receiving  a  deposit  in  an  insolvent 
bank,  the  president  is  only  held  to  that  degree  of  care  and  dili- 
gence to  know  the  financial  condition  of  the  bank  which  an  ordi- 
narily prudent  business  man  would  have  done.  If  he  exercised 
such  care  and  thereby  obtained  information  which  honestly  led  him 
to  believe  that  the  bank  was  solvent  at  the  time  of  the  deposit,  then 
he  would  not  be  guilty,  although  mistaken  in  his  Judgment,  and  it 
was  error  to  refuse  to  admit  evidence  tending  to  show  what  steps 
the  defendant  had  taken  to  inform  himself  regarding  the  solvency 
of  the  bank. 

8.  Sams— IKSTBUCTIOKS. 

In  a  prosecution  of  the  president  of  a  bank,  under  the  statute  for  re- 
ceiving a  deposit  in  an  insolvent  bank,  an  insti-uction  that  in  effect 
advised  the  jury  that  as  long  as  defendant  was  president  of  the 
bank  he  was  presumed  to  know,  and  it  was  his  duty  to  know,  its 
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conditiona  as  to  solvency  or  insolvency,  without  regard  to  what 
steps  he  may  have  taken  to  ascertain  this  fact,  was  erroneous. 
Ohibf  Justicb  Campbell  while  assenting  to  the  propositions  of  law  in 
the  last  two  paragraphs,  dissents  from  the  conclusions  of  the  major- 
ity of  the  court  as  to  the  character  of  the  evidence  ofiEered  and  re- 
jected and  as  to  the  interpretation  of  the  instruction  noted. 

Error  to  the  Diitriet  Court  of  Montezuma  County, 

The  defendant  (plaintiff  in  error)  was  convicted  of  statu- 
tory larceny  in  that,  as  president  of  the  Bank  of  Rico,  which 
was  incorporated  and  doing  a  general  banking  business  under 
the  laws  of  the  state  of  Colorado,  he  received  and  assented 
to  the  reception  of  a  certain  deposit  in  said  bank  knowing  at 
the  time  that  the  institution  was  then  insolvent. 

The  statute  on  which  the  information  was  based  declares : 
"If  *  *  *  any  president  ♦  *  *  of  any  *  *  *  bank,  or  bank- 
ing institution,  *  *  *  shall  receive  or  assent  to  the  reception 
of  any  deposit  of  money  *  *  *  in  such  bank  or  banking  insti- 
tution, *  *  *  after  he  shall  have  had  knowledge  of  the  fact 
that  such  *  *  *  bank  or  banking  institution  is  insolvent,  he 
shall  be  deemed  guilty  of  larceny, "  etc.  Session  Laws,  1885, 
p.  50;  1  Mills'  Ann.  Stats,  sec.  222. 

Messrs.  Geeey  &  Taylob,  Mr.  Chas.  A.  Johnson  and 
Mr.  A.  B.  Seaman,  for  plaintiff  in  error. 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Calvin  E. 
Reed  and  Mr.  Dan  B.  Carey,  for  the  people. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  propositions  urged  by  the  plaintiff  in  error  and  relied 
upon  for  a  reversal  of  the  judgment  may  be  thus  stated: 
First,  the  information  is  double ;  second,  the  evidence  of  the 
people  admitted  by  the  trial  court  failed  to  show  defendant's 
personal  knowledge  of  the  insolvency  of  the  bank ;  and  evi- 
dence offered  by  the  defendant  to  show  his  lack  of  knowledge 
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thereof,  and  as  an  excuse  for  his  ignorance,  was  erroneously 
rejected. 

1.  It  is  strenuously  argued  by  counsel  that  the  receiving 
of  a  deposit,  in  the  circumstances  named  in  the  statute,  is 
one  offense,  and  the  assenting  to  its  reception  is  another  and 
a  distinct  offense,  and  that  while  the  two  may  be  separately 
set  forth  in  the  same  information,  it  is  improper  to  combine 
them  in  one  count. 

Unquestionably,  the  rule  at  common  law,  as  well  as  in 
most  of  the  states  of  the  Union,  is  that  offenses  which  are 
entirely  distinct  and  separate  and  require  different  proof  may 
not  be  included  in  the  same  count  of  an  indictment,  even 
though  they  may,  when  relating  to  the  same  transaction,  be 
included  in  different  counts  thereof.  A  number  of  authori- 
ties have  been  called  to  our  attention  under  which,  it  is  said, 
this  information  is  bad. 

The  case  upon  which  plaintiff  in  error  seems  mainly  to 
rely  is  United  States  v.  Cadwallader^  59  Fed.  Rep.  677,  where 
the  indictment  was  for  violating  the  national  bank  laws. 
The  statute  prohibited  the  ^^  embezzling,  abstracting  or  wil- 
fully misapplying  the  moneys  "  of  the  bank,  and  the  court  held 
that  each  of  these  acts  constituted  a  separate  crime  or  offense, 
which  may  be  joined  in  one  indictment,  but  must  be  stated 
in  separate  counts.  The  federal  statute  was  really  decisive 
of  the  point,  but  the  court,  in  part,  rested  its  conclusion  upon 
the  rules  of  common-law  pleading.  In  the  opinion  the  dis- 
trict judge  used  this  language : 

'^  If  the  statute  describes  only  different  stages,  degrees,  or 
phases  of  one  and  the  same  offense,  these  degrees  or  phases 
may  undoubtedly  all  be  set  forth  and  charged  in  the  same 
count  of  the  indictment ;  but  if  the  statute  defines  different  and 
distinct  offenses,  each  requiring  different  proof  to  establish 
it,  there  can  be  little  doubt  that  they  should  not  be  joined  in 
the  same  count,  though  they  may  all,  or  any  of  them,  be  united 
in  different  counts  in  the  same  indictment." 

The  controlling  question  seemed  to  be  that,  in  the  judg- 
ment of  the  court,  the  proof  to  establish  eiUier  one  of  these 
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offenses  would  be  wholly  inadeqnate  to  make  out  a  case  un- 
der either  of  the  others.  A  number  of  cases  are  referred  to 
by  the  learned  judge  as  recognizing  the  principle  upon  which 
the  decision  was  put  Other  cases  cited  by  plaintiff  in  error 
which  are,  in  some  respects  at  least,  in  his  favor,  are  People 
V.  Cooper,  53  Cal.  647,  State  v.  Haven,  59  Vt.  399,  Laruon 
V.  State,  49  N.  J.  Law,  256,  and  People  v.  Tower,  135  N.  T.  457. 

In  most,  if  not  in  all,  of  the  authorities  relied  upon  by  him, 
some  material  element,  not  present  in  the  case  at  bar,  dif- 
ferentiates them  from  it.  Fairly  considered,  none  of  them 
controls  the  decision  here. 

Our  statute  seems  to  be  substantially  the  same  as  that  of 
Missouri,  and  counsel  say  that  the  decisions  there  are  in  their 
favor.  In  State  v.  Wells,  134  Mo.  238,  it  was  held  that  where 
a  defendant  was  charged  with  receiving  a  deposit  a  convic- 
tion could  not  be  sustained  where  the  evidence  was  only  to 
the  effect  that  he  assented  to  its  reception.  In  passing  we 
may  say  that,  in  many  respects,  the  facts  of  that  case  are 
essentially  different  from  the  facts  of  the  case  in  hand.  But 
this  authority  is  cited  to  the  proposition  that  the  receiving 
and  assenting  to  the  reception,  are  different  offenses.  The 
facts  of  the  case  did  not  call  for  any  decision  as  to  whether 
or  not  the  act  of  receiving  and  the  act  of  assenting  thereto 
might,  or  might  not,  be  charged  in  the  same  count ;  and  there- 
fore, if  there  is  language  in  the  opinion  either  for  or  against 
the  practice,  it  would  be  obiter. 

If,  however,  any  legitimate  inference  can  be  drawn  there- 
from one  way  or  the  other,  it  is  that  such  an  union  may  be 
made,  for  the  court  id  its  opinion  cites  with  approval,  State  v. 
Batson,  31  Mo.  343,  and  StaU  v.  West,  21  Mo.  App.  309.  In 
the  former  case  the  indictment  was  under  a  statute  declaring 
that  every  person  who  "  shall  wilfully  and  maliciously  break, 
destroy  or  injure  the  door  or  window  of  any  dwelling  house  " 
shall  upon  conviction  be  adjudged  guilty,  etc. ;  and  the  in- 
dictment, following  the  language  of  the  statute,  charged  in 
one  count  that  the  defendant  ^^  broke  and  injured  the  door 
of  a  dwelling  house,"  and  in  another  count  that  he  "  broke 
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with  force  and  arms  the  windows  of  a  dwelling  house."  The 
court  said : 

"  The  terms  *  break,  injure  or  destroy '  being  used  disjunc- 
tively in  the  statute,  the  offense  is  well  described  by  charging 
it  to  have  been  committed  as  in  the  second  count  by  a  break- 
ing alone,  or  as  in  the  first  by  both  a  bi'eaking  and  injuring. 
It  is  an  offense  to  wilfully  and  maliciously  break,  destroy  or 
injure ;  to  do  either  act  is  to  commit  an  offense,  and  one  or 
aU  these  things  may  be  charged  in  an  indictment  according 
to  the  circumstances  of  the  case." 

In  the  latter  case  the  indictment  was  under  a  statute  provid- 
ing :  "If  any  public  officer  *  *  *  shall  be  intoxicated  while 
in  the  performance  of  any  official  act  or  duty,  or  shall  become 
so  intoxicated  as  to  be  incapacitated  to  perform  any  official 
act  or  duty,  *  *  *  he  shall  be  declared  guilty  of  a  misde- 
meanor in  office,"  etc.  The  indictment  was  based  on  the 
second  clause,  and  in  speaking  to  the  objection  urged  against 
the  same  the  court  said : 

"  It  is  to  be  borne  m  mind  that  the  section  of  the  statute 
is  in  the  disjunctive  and  contains  two  offenses.  The  first  is 
for  being  intoxicated  while  in  the  performance  of  any  official 
act  or  duty ;  and  the  second  is  for  becoming  so  intoxicated 
as  to  be  incapacitated  to  perform  any  official  act  or  duty,  at 
the  time  and  in  the  manner  required  by  his  office.  It  was 
competent  to  indict  him,  according  to  the  facts,  for  either  or 
both  of  these  offenses." 

In  StcUe  V.  Sattley^  181  Mo.  464,  the  indictment  against 
the  defendant  contained  two  counts,  one  for  receiving  a  de- 
posit, the  other  for  assenting  to  the  creation  of  an  indebted- 
ness, and  the  court  sustained  a  general  verdict  of  guilty,  and 
upheld  a  sentence  as  for  one  offense  on  the  ground  that  the 
several  offenses  charged  arose  out  of  one  and  the  same  trans- 
action. The  court  in  that  case  did  not  hold  that  these  of- 
fenses might  not  be  charged  in  one  count.  That  they  might 
be  stated  separately  is  not  at  all  conclusive  that  they  may  not 
be  combined.  And  the  general  verdict  would  not  have  been 
upheld,  and  on  principle  could  not  be  sustained,  except  on 
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the  ground  that  receiving  and  assenting  are  but  different 
ways  of  charging  the  same  offense,  and  when  they  relate  to 
the  same  transaction,  and  are  the  act  of  one  and  the  same 
person. 

In  Clifford  v.  State,  29  Wis.  327,  it  was  held  where  a  stat- 
ute makes  it  a  crime  to  do  any  one  of  several  things  men- 
tioned disjunctively,  all  of  which  are  punished  alike,  it  is  a 
general  rule  that  the  whole  may  be  charged  conjunctively  in 
a  single  count  as  a  single  offense ;  for,  in  that  case,  all  are 
regarded  as  constituting  but  one  offense,  and  the  conviction 
or  acquittal  is  regarded  as  a  sufficient  bar  to  all  or  either, 
whether  separately  or  conjointly  pleaded. 

In  State  v.  Bielby,  21  Wis.  206,  defendant  was  convicted 
of  vending,  selling,  dealing  and  trafficking  in  and  giving  away 
liquors.  Dixon,  Chief  Justice,  in  replying  to  an  objection  to 
the  form  of  the  indictment,  said :  ^^  It  is  objected  that  the 
complaint  is  bad  for  duplicity,  because  the  several  acts  named 
in  the  statute,  if  charged  separately,  would  each  constitute  a 
distinct  offense.  This  may  be  so,  but  still  the  complaint  is 
not  double.  An  indictment  in  such  case  may  pursue  the  lan- 
guage of  the  statute,  charging  the  commission  of  the  several 
acts  conjunctively,  and  as  constituting,  all  together,  one  of- 
fense ;  in  which  case  there  can  be  but  one  conviction  and  one 
punishment,  as  for  one  offense.** 

Hinkle  v.  Commonwealth,  4  Dana  (Ky.),  518,  was  a  case 
where  the  defendant  was  convicted  under  an  indictment  charg- 
ing him  with  setting  up  and  keeping  a  gaming  table,  and  in- 
ducing another  to  bet  at  it,  and  the  court  says :  '^  Although 
the  setting  up  of  a  gaming  table  may  alone  be  an  indictable 
offense,  the  keeping  of  such  table  and  the  inducing  of  any 
person  to  bet  upon  it,  another,  when  each  shall  have  been 
committed  by  different  persons,  or  at  different  times ;  never- 
theless, as  they  are  co-operating  acts,  constituting  altogether 
one  offense,  when  committed  by  the  same  person,  at  the  same 
time,  an  indictment  for  that  combined  act  in  violation  of  law, 
may  properly  charge  the  whole  in  one  count;  and  but  one 
punishment  can  be  inflicted,  as  for  one  offense." 
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In  State  v,  NeUon^  29  Mo.  329,  it  was  held  that  the  buying 
and  receiving  and  aiding  in  concealing  stolen  goods  con- 
stitute but  one  offense  which  may  be  committed  in  three  dif- 
ferent modes,  and  all  three  may  be  charged  in  the  same  count 
of  the  indictment. 

In  State  v.  Price,  6  Halstead  (11  N.  J.  Law),  203,  the 
indictment  charging  the  defendant  in  the  same  count  with 
burning,  and  causing  to  be  burned,  a  dwelling  house,  was  held 
good. 

Byrne  et  aL  v.  State,  12  Wis.  519,  529,  seems  quite  in  point 
here,  for  the  indictment  charged  the  defendant  with  "  know- 
ingly receiving  and  sanctioning  the  reception  of  an  illegal 
vote,"  and  the  language  of  the  court,  by  Dixon,  Chief  Justice, 
seems  particularly  appropriate  : 

^^The  rule  is  well  settled  that,  where  a  statute  makes 
either  of  two  or  more  distinct  acts,  connected  with  the  same 
general  offense  and  subject  to  the  same  measure  and  kind  of 
punishment,  indictable  separately  and  as  distinct  crimes,  when 
each  shall  have  been  committed  by  different  persons  or  at 
different  times,  they  may,  when  committed  by  the  same  per- 
son at  the  same  time,  be  coupled  in  one  count,  as  constituting 
altogether  but  one  offense.  In  such  cases  the  several  acts 
are  considered  as  so  many  steps  or  stages  in  the  same  affair, 
and  the  offender  may  be  indicted  as  for  one  combined  act  in 
violation  of  the  law.  *  *  *  There  can  be  no  doubt  that  the 
receiving  and  sanctioning  the  reception  of  a  vote,  under  the 
circumstances  stated  in  the  statute,  are  distinct  offenses,  and 
when  committed  separately  may  be  indicted  as  such,  but  the 
indictment  is  not  double  or  uncertain  because  both  are  joined 
in  the  same  count  for  the  reasons  above  stated." 

If  that  reasoning  is  good,  and  it  seems  to  us  to  be  so,  cer- 
tainly it  applies  with  equal  force  to  the  reception,  and  assenting 
to  the  reception,  of  a  deposit.  It  has  frequently  been  held 
that  an  indictment  for  forgery  which  charges  that  the  de- 
fendant "  forged  and  caused  to  be  forged  "  is  good.  See,  also. 
Commonwealth  v.  Twitchell,  4  Gush.  74,  Ben  v.  The  State,  22 
Ala.  9,  State  v.  Fletcher,  18  Mo.  425,  State  v.  Morton,  27  Vt. 
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810,  Bishop's  Directions  &  Forms,  §§  19-21,  Bishop  on 
Statutoiy  Crimes,  §  244,  1  Bishop  on  Crim.  Procedure, 
§§  484-453,  and  Boldt  v.  The  State,  72  Wis,  7. 

We  have  thus  reviewed  some  of  the  authorities  cited,  but 
might  content  ourselves  with  citing  only  the  decisious  of  our 
own  court.  In  Pettit  v.  The  People^  24  Colo.  517,  and  Chipman 
V.  The  People,  24  Colo.  520,  the  same  doctrine  is  laid  down. 
It  is  true  that  in  most  of  these  cases  the  question  of  duplicily 
was  decided  in  misdemeanor  cases,  and  it  is  urged  that  a  dif- 
ferent rule  applies  to  felonies.  There  might  be  ground  for 
this  distinction  at  the  common  law  when  almost  all  felonies 
were  punishable  by  death  and  followed  by  forfeiture  of  the 
offender's  lands  and  goods,  but  under  the  modem  practice, 
and  under  the  statutes,  of  most  of  the  states  of  the  union, 
we  are  of  opinion  that  there  is  no  valid  distinction  in  this  re- 
spect between  informations  charging  misdemeanors  and  those 
relating  to  felonies.  State  v.  Warner,  60  Kan.  94 ;  10  Enc. 
PL  &  Pr.  532  et  seq.,  and  cases  cited. 

In  Robertson  v.  The  People,  20  Colo.  279,  the  indictment^ 
under  the  same  statute,  was  precisely  the  same  as  that  here, 
in  that  it  charged  defendant  with  receiving  and  assenting  to 
the  reception  of  certain  deposits  of  money.  The  opinion  does 
not  refer  to  this,  and  it  does  not  appear  whether  an  objection 
thereto  was  made.  We  make  the  reference  only  for  the  pur- 
pose of  showing  a  practice  which  has  long  prevailed  in  this 
state  whereby  under  statutes  enumerating  several  acts  in  the 
alternative,  the  doing  of  any  of  which  is  subjected  to  the  same 
punishment,  all  of  such  acts  may  be  charged  conjimctively  in 
one  count  as  one  offense. 

If  the  position  of  plaintiff  in  error  is  correct  that  the  re- 
ceiving of  a  deposit  and  the  assenting  to  its  reception  by  one 
person  at  the  same  time  (as  the  charge  here  is),  are  entirely 
distinct  and  separate  offenses  in  the  sense  contended  for,  then 
so  much  of  the  act  as  punishes  one  who  assents  to  the  recep- 
tion of  a  deposit  is  void  as  not  properly  coming  within  the 
title  of  the  act,  which  provides  only  for  the  punishment  of  a 
person  receiving  deposits  ;  and  indeed  such  is  the  contention 
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of  counseL  But  the  same  objection  would  pertain  to  the  act 
in  relation  to  larceny  of  live  stock,  found  in  Session  Laws  of 
1891, 130 ;  but  this  act  in  Jn  re  PraU,  19  Colo.  138,  has  been 
held  constitutional. 

We  are  of  opinion  that  where,  as  in  the  information  here, 
the  receiving  of  a  deposit  and  the  assenting  thereto  are 
charged  as  having  been  done  by  the  same  person  at  the  same 
time,  and  relate  to  the  same  transaction,  and  the  punishment 
for  both  or  either  is  the  same,  they  may  be  combined  in  one 
count,  and  together  constitute  but  one  complete  offense  for 
which  there  can  be  but  one  punishment.  In  other  words, 
where  two  or  more  acts,  stated  in  the  statute  disjunctively, 
either  of  which  is  an  offense  by  itself  if  done  by  different 
persons  or  at  different  times,  when  done  by  the  same  person 
and  at  the  same  time  and  relate  to  the  same  transaction  and 
are  followed  by  the  same  penalty,  they  may  be  united  in  one 
count  of  an  indictment  or  information,  as  constituting  but  one 
offense. 

2.  The  Bank  of  Rico  was  organized  under  the  state  bank- 
ing laws.  It  had  a  president  (the  defendant  McGlure),  a 
vice  president  and  a  cashier.  The  defendant  resided  in  the 
town  of  Montrose,  about  a  hundred  miles  distant  from  the 
town  of  Rico  where  the  business  of  the  bank  was  carried  on. 
He  was  rarely  present  at  the  bank, — probably  not  more  than 
once  or  twice  a  year, — and  the  management  was  exclusively 
entrusted  to  the  other  officers  named.  The  defendant  did 
not  deny  the  insolvency  of  the  bank,  but  maintained  that  he 
had  no  personal  knowledge  of  its  affairs.  He  was  not  pres- 
ent at  the  bank,  or  in  the  town  of  Rico,  at  the  time  the  de- 
posit in  question  was  received  into  the  bank.  It  was,  on 
the  contrary,  received  by  an  employ^  of  the  bank  whose  duty, 
among  other  things,  was  to  receive  deposits  in  the  ordinaiy 
course  of  business. 

The  concluding  portion  of  the  statute  under  which  the  in- 
dictment was  framed  provides  that  the  failure  of  a  bank  at 
any  time  within  thirty  days  after  a  deposit  is  prima  facie  evi- 
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dence  of  knowledge  on  the  part  of  the  person  charged  that 
such  bank  was  insolvent  at  the  time  of  its  reception. 

This  bank  failed  within  three  days  after  the  deposit  was 
made  for  receiving  and  assenting  to  which  the  defendant  was 
informed  against.  The  fact  of  this  failure,  then^  if  the  stat- 
ute be  valid,  was  prima  facie  evidence  of  defendant's  knowl- 
edge of  the  bank's  insolvency.  The  proof  is  clear  that  the 
bank  was  insolvent. 

The  validity  of  this  portion  of  the  act  is  attacked  by  plain- 
tiff in  error,  but  its  constitutionality  was  settled  by  the  deci- 
sion of  this  court  in  Robertson  v.  The  People^  9upra^  and  in 
addition  thereto,  supported  as  it  is  by  the  cases  cited  in  the 
opinion,  we  refer  to  other  subsequent  decisions  under  similar 
provisions.  Meadowcroft  v.  The  People^  168  111.  66 ;  Brown 
V.  The  People,  178  111.  84;  State  v.  Buck,  120  Mo.  479; 
State  V.  Beach,  147  Ind.  74;  s.  C,  86  L.  R.  A.  179. 

There  was,  then,  before  the  court  a  prima  facie  case  of 
knowledge  of  insolvency  made  out,  and  unless  it  was  over- 
come by  evidence  produced  in  behalf  of  the  defendant,  or 
rejected,  under  his  offer,  the  proof  was  sufficient  in  this  re- 
spect to  sustain  the  conviction ;  and  this  presents  the  most 
important  question  in  the  case. 

8.  The  theory  of  the  people  was  that  the  defendant  had 
reorganized  this  bank,  had  induced  the  public  to  deal  with 
it  as  a  safe  and  solvent  institution,  had  given  it  credit  and 
standing  in  the  community  by  the  use  of  his  name  as  presi- 
dent, which  was  uncontradicted,  and  in  the  circumstances, 
occupying  the  position  he  did,  it  was  his  official  duty  to 
know  the  condition  of  the  bank,  and  that  he  could  not  be 
permitted  as  a  defense  to  plead  ignorance  or  want  of  knowl- 
edge of  its  insolvency  in  the  manner  attempted. 

Upon  the  other  hand,  the  defendant,  in  order  to  show  lack 
of  knowledge  of,  while  not  denying,  the  bank's  insolvency, 
offered  to  show  that  he  did  not  reside  in  the  town  in  which 
the  bank  was  doing  business,  gave  little  or  no  attention  to  it, 
that  the  actual  management  and  control  were  in  the  hands  of 
others,  that  he  did  not  possess  any  actual  knowledge  what- 
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ever  as  to  its  condition.  To  excuse  himself  for  not  knowing 
about  its  financial  condition,  he  offered  to  show  that  he  was 
an  illiterate  man,  possessing  no  knowledge  of  banking  or 
bookkeeping,  and  that  he  was  totally  unable  to  determine 
from  the  books  of  the  bank  its  condition,  even  if  he  had  made 
an  examination  with  that  purpose  in  view ;  that  he  was  un- 
acquainted with  the  people  of  the  town  of  Rico,  and  with  the 
value  of  the  securities  held  hj  the  bank ;  that  he  had  no  per- 
sonal knowledge  of  their  value,  and  was  dependent  for  what 
information  he  did  have  upon  representations  made  to  him 
by  the  officers  in  charge.  These  representations  were  that 
on  their  face  the  securities  were  double  the  total  liabilities 
of  the  bank.  He  offered,  further,  to  produce  evidence  show- 
ing the  entire  history  of  the  bank  and  his  connection  with  it; 
that,  among  other  things,  the  books  had  been  fraudulently 
and  improperly  kept  by  the  officers  in  charge,  that  pecula- 
tions by  them  of  the  bank's  assets  had  been  made,  and  that 
after  the  failure  the  cashier,  upon  whom  he  placed  the  re- 
sponsibility for  the  failure,  had  absconded.  Such,  in  sub- 
stance, as  stated  by  counsel  for  plaintiff  in  error,  was  the 
character  of  testimony  which  he  sought  to  introduce.  The 
court  refused  to  admit  it,  and  accepted  the  theory  of  the  pros- 
ecution which  has  already  been  briefly  stated. 

The  specific  errora  assigned  to  the  rulings  upon  the  evi- 
dence and  to  the  action  of  the  court  in  giving  and  refusing 
instructions  need  not  be  separately  considered,  for  whether 
such  rulings  and  acts  are  correct  or  erroneous  depends  en- 
tirely upon  our  decision  as  to  which  of  the  two  theories  gov- 
ern. If  the  court  was  right  in  rejecting  the  offer  of  evidence, 
it  was  also  right  in  its  ruling  upon  the  instructions,  for  the 
one  ruling  was  entirely  consistent  with  the  other. 

The  court  in  one  of  its  instructions  told  the  jury  that,  un- 
der the  law  of  this  state,  a  crime  consists  in  the  violation  of 
a  public  law  in  the  commission  of  which  there  shall  be  a 
union,  or  joint  operation,  of  act  and  intention,  or  criminal 
negligence.  This  is  in  the  exact  language  of  the  statute. 
But  counsel  for  plaintiff  in  error  says  that  in  this  kind  of  a 
Vol.  xxvn— 24 
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crime,  criminal  negligence  cannot  take  the  place  of  intention 
or  guilty  knowledge. 

In  State  v.  Tiymblin^  57  Kan.  841,  the  court  held  that  it  was 
proper  for  the  jury  to  take  into  consideration  the  defendant's 
relation  to  the  bank  as  a  managing  officer  and  the  duties  he 
owed  to  it,  for  the  purpose  of  determining  whether  he  actu- 
ally knew  its  insolvent  condition ;  but  that  mere  negligence 
would  not  render  him  guilty  of  a  crime ;  and  to  the  same  ef- 
fect is  cited  People  v.  Comatock^  115  Mich.  305.  The  Michi- 
gan case  is  not  in  point  for  the  statute  construed  in  terms 
declared  the  offense  created  thereby  was  one  that  involved 
an  intent  to  defraud,  and  the  court  decided  that  a  specific 
intent  was  meant. 

State  V.  Warner^  supra^  is  cited  as  probably  the  strongest 
case  in  support  of  the  contention  of  plaintiff  in  error.  The 
defendant  was  charged  as  having  been  the  president  of  an 
incorporated  bank  which  was  insolvent,  and  having  accepted 
and  received  deposits,  knowhig  the  bank  to  be  insolvent. 
The  court  there  held  that,  in  order  to  sustain  a  conviction, 
the  proof  must  show  that  the  defendant  had  some  direct  per- 
sonal connection  with  the  receipt  or  acceptance  of  the  deposit. 
The  fact  that  he  was  the  president,  and  in  a  back  room  of  the 
bank  at  the  time  the  deposit  was  received,  and  that  he  knew 
that  the  institution  was  open  for  business,  were  held  insuf- 
ficient to  sustain  his  conviction  under  such  charge. 

The  statute  of  Kansas  is  not  exactly  the  same  as  ours,  and 
the  court  held  that,  as  framed,  it  seemed  to  denounce  its  pen- 
alties against  the  individual  who  should  actually  and  physically 
take  deposits  into  the  bank  when  he  knows  it  to  be  insolvent, 
and  also  against  all  others  who  should  knowingly  connive  at 
their  reception.  The  court  expressly  declined  to  pass  upon 
the  question  whether  the  evidence  given  at  the  trial  was  suf- 
ficient to  uphold  a  charge  against  the  defendant  of  having 
permitted  or  connived  at  the  reception  of  the  deposit,  but 
only  that  it  was  not  sufficient  to  sustain  the  charge  of  having 
received  it  directly.  So  it  will  be  seen  that  the  case  is  not 
authority  as  to  that  part  of  the  present  information  which 
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charges  the  defendant  with  assenting  to  the  reception  of  a 
deposit,  and  is  squarely  opposed  to  the  decisions  of  the  courts 
of  other  states,  under  statutes  more  nearly  like  ours,  which 
declare  the  doctrine  that  an  officer  of  a  bank  may  be  crim- 
inally liable  for  the  act  of  an  employ^  who  physically  receives 
the  deposit.  State  v.  Cadwell^  79  Iowa,  432 ;  State  v.  Tetzer^ 
97  Iowa,  423. 

These  cases  from  Kansas  are  the  only  ones  which  have  been 
called  to  our  attention  which  seem  to  hold  that  personal 
knowledge  of  insolvency  upon  the  part  of  the  person  charged 
must  be  established,  that  he  must  have  received  the  deposit 
in  person,  and  that  ignorance  of  insolvency  due  to  criminal 
negligence  is  not  equivalent  to  knowledge. 

We  think  the  theory  of  the  prosecution  is  sustained  by  the 
following  among  other  cases  in  addition  to  those  elsewhere 
cited  in  the  opinion :  Meadowcroft  v.  The  People^  mpra  ;  State 
V.  Beacfij  supra  ;  State  v.  Shove^  96  Wis.  1 ;  State  v.  Buck^  120 
Mo.  479;  Martin  v.  Well,  3  U.  S.  Sup.  Ct.  Rep.  428;  Baker 
V.  State,  54  Wis.  368 ;  Carr  v.  State,  104  Ala.  4. 

In  Baker  v.  State,  supra,  it  was  said : 

^*  A  bank  implies  capital,  and  capital  invites  confidence.  A 
man  holding  himself  out  as  a  banker  or  broker  thereby  gives 
public  proclamation  that  he  has  money,  and  property  readily 
convertible  into  money,  in  his  possession  and  subject  to  his 
control,  and  for  that  reason  he  may  be  safely  trusted.  It  re- 
quires no  argument  to  show  that  such  assurance  is  most  in- 
viting and  influential  with  the  mass  of  the  people,  especially 
with  those  unacquainted  with  the  history  and  character  of 
the  man.  With  them  the  banker  or  broker  is  entrusted  with 
money  merely  because  he  is  a  banker  or  broker,  and  hence 
supposed  to  have  surplus  capital  as  a  standing  guaranty  of 
his  agreements  and  his  integrity.  For  an  insolvent  banker, 
company  or  corporation  to  continue  the  business  of  banking 
is  to  hold  out  assurances  of  responsibility  and  surplus  capital 
irbere  neither  exists.  To  do  so  knowingly  is  to  secure  the 
confidence,  and  hence  obtain  the  money,  of  the  ignorant  and 
unwary  by  an  implied  deception." 


Digitized  by 


Google 


872  McClubb  v.  Thb  Pboplk  [April  T., 

In  State  v.  Budc^  Mupra^  it  was  held  that  as  a  bank  officer 
it  was  defendant's  business  to  know  the  financial  condition 
of  his  bank  at  any  and  all  times ;  and  in  Meadatocroft  v.  The 
People^  euprOj  it  is  said : 

^  If  one  is  a  banker  or  person  doing  a  banking  business, 
and  receiyes  on  deposit  the  money  of  his  customer,  it  is  to 
be  presumed  that  he  knows,  at  the  time  of  receiving  such 
deposit,  whether  or  not  he  is  solvent.  At  all  events,  as  he 
holds  himself  out  to  the  public  and  to  his  customers  as  be- 
ing possessed  of  money  and  capital,  and  therefore  to  be  safely 
trusted,  it  is  his  duty  to  know,  and  he  is,  under  all  ordinary 
circumstances,  bound  to  know,  that  he  is  solvent;  and  it  is 
criminal  negligence  for  him  not  to  know  of  his  own  insol- 
vency." 

We  think  this  is  as  applicable  to  the  president,  as  to  the 
owner,  of  a  private  bank.  Under  this  statute  it  is  not  nec- 
essary to  show  any  specific  intent  upon  the  part  of  the  de- 
fendant to  injure  another.  If  he  does  the  act  enjoined,  with 
knowledge  of  the  insolvency  of  the  bank,  no  specific  intent 
to  harm  need  be  shown.  Such  being  the  case,  if  the  defend- 
ant has  been  criminally  negligent  in  not  informing  himself 
as  to  the  condition  of  the  bank,  that  fact,  coupled  with  the 
proof  that  he  did  the  act  prohibited,  will  be  sufficient  to 
warrant  a  conviction.  8  Ency.  of  Law  (2d  ed.),  285-289. 
The  authorities  there  cited  established  the  proposition  that 
the  negligent  performance  of  a  duty  imposed  by  law  or  as- 
sumed by  contract  or  wrongful  act,  may  render  the  person 
guilty  of  such  negligence  criminally  liable.  Of  course,  mere 
negligence  does  not,  but  criminal  negligence  does,  supply 
the  place  of  intention,  or  guilty  knowledge,  under  this  act. 
Clark's  Crim.  Law,  p.  43-48. 

The  question  then  is :  May  a  banker,  or  an  officer  of  a 
bank,  exempt  himself  from  criminal  liability  under  the  stat- 
ute, by  intentionally  absenting  himself  from  the  bank  and 
abstaining  from  participating  in  its  management,  and  pur- 
posely neglecting  to  avail  himself  of  means  of  information  as 
to  its  financial  condition,  or  by  showing  that  if  he  had  given 
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attention  to  its  business,  his  lack  of  fitness,  and  unfamiliarity 
with  banking  methods,  would  not  enable  him  to  ascertain  its 
true  condition  ?  The  mere  statement  of  the  proposition,  it 
seems  to  us,  is  its  own  refutation. 

After  a  careful  examination  of  the  entire  record,  the  writer 
of  this  opinion  is  thoroughly  convinced  that  the  offer  of  evi- 
dence made  by  the  defendant  and  refused  by  the  court  amounts 
to  nothing  more  than  this :  that  the  defendant  was  ignorant 
of  the  insolvency  of  the  bank  because  he  wilfully  (wilfully 
in  the  sense  of  intentionally)  neglected  the  means  whereby 
he  could  or  might  have  ascertained  its  condition,  and  paid 
no  attention  whatever  to  its  business,  though  holding  him- 
self out  as  the  president  of  a  solvent  institution,  thereby  en- 
couraging peraons  to  deal  with  it ;  or  his  lack  of  knowledge 
arose  from  the  fact  that  his  unfamiliarity  with  business  meth- 
ods was  so  pronounced  that  he  could  not  have  ascertained  its 
true  condition,  had  he  made  an  examination  into  its  affairs, 
but  would  have  been  obliged  to  depend  (as  he  did)  upon  state- 
ments of  its  solvency  made  to  him  by  those  who  had  active 
management  of  its  affairs.  A  person  cannot,  upon  such  a 
pretext,  escape  the  natural  and  necessary  consequences  of  his 
own  voluntary  acts  which,  in  this  case,  clearly  amount  to 
criminal  negligence. 

In  line  with  the  other  authorities  cited  in  support  of  this 
conclusion  is  Carr  v.  The  State^  mpra^  which  in  all  essential 
particulars  is  on  all  fours  with  the  case  at  bar.  The  opinion 
contains  an  excellent  statement  of  the  law  applicable  to  this 
case  as  to  the  duty  of  a  bank  officer  to  know  its  financial 
condition,  and  any  excerpt  would  fail  to  disclose  what  only 
a  careful  reading  of  the  entire  opinion  reveals.  See,  also, 
State  V.  Cadwell,  79  Iowa,  482,  and  State  v.  Yetzer,  97  Iowa, 
428. 

It  may  be  true  that  in  the  management  of  a  bank,  the 
power  of  its  president  is  less  than  that  of  the  cashier.  But 
we  submit  that  the  president  cannot  shield  himself  from 
criminal  liability  by  casting  the  responsibility  of  failure  and 
insolvency  upon  other  ofiScers  who  were  more  immediately 
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and  directly  contributory  to  it,  by  a  plea  of  ignorance  of  the 
straits  into  which  the  institution  has  fallen,  when  that  igno- 
rance is  due  entirely  to  his  criminal  negligence  in  failing  to 
acquaint  himself  with  its  affairs,  or  to  his  inability,  natural 
or  otherwise,  to  acquire  knowledge  had  he  exercised  his 
faculties  to  that  end. 

The  person  who  took  the  deposit  in  question  was  an  em- 
ploy^ of  the  bank,  authorized  by  its  officers  to  receive  deposits 
into  the  bank  in  the  ordinary  course  of  business.  Defend- 
ant, as  president,  either  joined  in  conferring  this  authority, 
or,  with  knowledge  of  its  existence,  acquiesced  in  it.  After 
the  bank  was  insolvent,  and  after  defendant  knew  it,  or 
would  have  known  it,  had  he  not  kept  himself  in  ignorance 
of  its  financial  condition  by  criminal  negligence,  he  neither 
revoked  the  authority  of  the  teller,  nor  did  anything  to  dis- 
courage or  put  a  stop  to  the  taking  of  deposits  by  closing  the 
doors,  or  giving  notice  that  deposits  would  not  be  received. 
By  such  conduct  he  clearly  assented  to  the  reception  of  de- 
posits. It  was  not  essential  to  a  conviction  that  he  should 
assent  to  this  particular  deposit,  or  that  he  should  have  ac- 
quiesced in  its  reception  after  he  obtained  actual  knowledge 
that  it  had  been  made.  His  recognition  of  the  general  au- 
thority of  the  teller  to  receive  deposits,  without  taking  any 
steps  to  prevent  such  action,  after  he  knew,  or,  in  law,  is 
charged  with  knowledge  of  insolvency,  is  an  assent  to  the 
reception  of  this  deposit  by  his  employ^.  State  v.  Satdey^ 
iupra. 

My  conclusion  is  that  the  offer  by  defendant  to  show  his 
want  of  knowledge  of  the  bank's  insolvency  was  properly 
rejected,  for  the  facts,  if  admitted  to  be  true,  furnish  no  ex- 
cuse or  justification  whatever,  in  the  light  of  his  own  admis- 
sions, for  his  not  knowing,  or  attempting  to  ascertain,  the 
financial  condition  of  the  bank ;  and  that  instruction  No.  16, 
under  the  facts  in  evidence,  taken,  as  it  should  be,  with  all 
the  other  instructions,  was  right.  Therefore,  I  believe  tiie 
judgment  should  be  affirmed. 

My  associates,  however,  while  agreeing  with  me  as  to  the 
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general  law  of  the  case  as  hereinbefore  declared,  are  of  opin- 
ion that  the  trial  court  erred  in  rejecting  the  testimony  of- 
fered by  the  defendant  to  show  what  steps  he  had  taken  to 
ascertain  the  solvency  of  the  bank,  and  in  giving  instruction 
numbered  16,  the  latter  part  of  which  they  interpret  as  lay- 
ing down  the  doctrine  that  the  president  of  the  bank  is  prac- 
tically an  insurer  of  its  solvency,  which  they  hold  is  not  the 
law.     Their  reasoning  for  this  conclusion  may  thus  be  stated : 

By  instruction  No.  16,  the  juiy  was,  in  effect,  advised  ihsLt 
so  long  as  plaintiff  in  error  retained  the  presidency  of  the 
bank,  he  was  presumed  to  know,  and  it  was  his  duty  to  know, 
its  condition  as  to  solvency  or  insolvency.  This  practically 
declared  that  at  all  times,  and  under  all  circumstances,  he 
was  conclusively  presumed  to  know  the  financial  condition 
of  the  bank,  without  respect  to  what  steps  he  may  have  taken 
to  ascertain  this  fact,  which  is  not  the  true  rule;  for,  in  ef- 
fect, it  made  him  the  absolute  guarantor  of  the  solvency  of 
the  bank.  As  an  official  of  that  institution,  he  was  bound  to 
exercise  that  reasonable  degree  of  care  and  diligence  in  the 
management  of  the  affairs  of  the  bank  which  an  ordinarily 
prudent  person  would  do  in  like  circumstances.  This  would 
impose  upon  him  the  duty  of  exercising  reasonable  care  and 
diligence  for  the  purpose  of  ascertaining  and  keeping  himself 
advised  regarding  its  financial  condition.  The  knowledge 
on  this  subject  which  could  have  been  thus  obtained,  he  is 
presumed  to  possess. 

As  a  witness  in  his  own  behalf,  he  was  asked  to  state  what 
the  value  of  the  assets  of  the  bank  were,  at  the  time  it  was 
organized.  He  was  also  interrogated  relative  to  the  informa- 
tion he  gained  on  the  question  of  the  solvency  of  the  bank 
at  the  time  he  visited  that  institution.  He  was  further  inter- 
rogated regarding  the  statements  of  the  officials  who  appear 
to  have  been  in  the  active  charge  of  the  affairs  of  the  bank 
relative  to  the  representations  they  made  to  him  regarding  the 
value  of  the  securities  held  by  the  bank,  and  if  they  stated 
that  the  assets  were  more  than  the  liabilities.  He  was  also 
asked  what  information  he  had  with  respect  to  the  value  of 
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loans  and  discounts  of  the  bank.  To  each  of  these  questions 
objections  were  interposed  on  behalf  of  the  state,  and  sus- 
tained. That  plaintiff  in  error  had  no  knowledge  regarding 
the  financial  condition  of  the  bank  at  the  time  of  its  failure 
(which  want  of  knowledge  resulted  from  his  own  acts,  in 
either  fatiling  to  give  proper  attention  to  its  management,  or 
in  intentionally  neglecting  to  ascertain  its  condition),  would 
not  overcome  the  prima  fade  case  made  by  the  state.  Whether 
or  not,  however,  he  had  exercised  that  degree  of  care  and  dili- 
gence in  keeping  himself  informed  regarding  its  condition 
which  an  ordinarily  prudent  business  man  would  have  done, 
was  a  question  of  fact  for  the  jury  to  determine.  If  he  had^ 
and  by  the  exercise  of  this  care  obtained  information  which 
honestly  led  him  to  believe  that  the  bank  was  solvent  at  the 
time  of  its  failure,  then  he  would  not  be  guilty,  although  mis- 
taken in  his  judgment. 

The  instruction  given  by  the  court  ignored  this  rule.  The 
evidence  above  noticed  should  have  been  admitted,  as  it 
tended  to  prove  what  steps  the  plaintiff  in  error  had  taken  in 
the  way  of  informing  himself  regarding  the  solvency  of  the 
bank. 

It  will  thus  be  seen  that,  while  the  members  of  the  court 
are  in  harmony  as  to  the  law  governing  the  case,  they  differ 
in  tiieir  interpretation  of  the  instruction  noted,  and  as  to  the 
character  of  the  evidence  offered  and  rejected.  The  majority 
holding  there  was  error  of  the  trial  court  in  these  respects, 
the  judgment  should  be  reversed  and  the  cause  remanded,  and 
it  is  so  ordered. 

Reversed. 
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[Ho.  4150.] 
DbBobd  y.  The  Pboplb. 

PBAcncB  Dsr  Cbiminal  Casks— GoMPLAnrr  bt  Dbfbndaht  agaikst 

HlMSSLf^— FOBMEB  Ck>NyiCTION. 

Where  a  party  guilty  of  an  assault  went  before  a  justice  oi  the  peace 
and  swore  to  a  complaint  charging  himself  with  such  assault,  and 
upon  his  own  confession  and  testimony  the  justice  of  the  peace 
entered  judgment  sentencing  him  to  pay  a  fine  and  costs,  the  party 
was  not  in  jeopardy  and  the  judgment  could  not  be  pleaded  as  a 
former  conviction  in  a  subsequent  prosecution  for  the  same  assault. 

Appeal  from  the  County  Court  of  Saguaohe  County. 

Mr.  Iba  J.  Bloomfield,  for  appellant 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Calvin  E. 
Rbed  and  Mr.  Dan  B.  Cabby,  for  the  people. 

Chibf  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  (defendant  below)  on  the  7th  of 
April,  1899,  in  the  county  of  Saguache  committed  an  assault 
upon  one  H.  C.  Burton.  On  the  same  day  he  voluntarily 
went  before  Dewit  C.  Travis,  a  justice  of  the  peace  of  that 
county,  and  swore  to  a  complaint  charging  himself  with  such 
assault,  thereby  confessing  his  guilt ;  whereupon  the  justice 
heard  his  testimony  only,  and  sentenced  him  to  pay  a  fine  of 
(3.00  and  costs,  which  was  at  once  paid. 

Upon  the  same  day,  and,  it  seems,  after  the  Travis  case 
was  initiated,  Burton,  the  one  assaulted,  went  before  another 
justice  of  the  peace  of  that  county,  Peter  W.  Luengen,  and 
swore  to  a  complaint  against  the  defendant  charging  him 
with  the  same  assault ;  a  warrant  was  thereon  issued,  and 
under  it  the  defendant  was  arrested  and  brought  before  the 
said  justice  for  trial  after  the  termination  of  the  proceedings 
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above  mentioned.  A  plea  of  former  conviction  before  Jus- 
tice Travis  was  interposed  and  overruled ;  trial  was  had,  and 
defendant  fined  $5.00  and  costs,  from  which  he  appealed  to 
the  county  court  of  Saguache  county. 

In  the  county  court  the  defendant  again  interposed,  and 
in  writing,  a  plea  of  former  conviction  before  Travis,  justice. 
To  this  plea  the  district  attorney  filed  a  replication,  in  sub- 
stance being  that  the  judgment  which  Justice  Travis  ren- 
dered was  by  a  court  without  jurisdiction,  was  a  farce  and 
void  as  against  the  people ;  that  such  pi'oceedings  were  fraud- 
ulent and  instituted  by  defendant  himself  merely  for  the  pur- 
pose of  enabling  him  to  escape  proper  punishment  for  his 
offense,  and  to  evade  the  law  and  bar  a  prosecution  duly 
conducted  by  the  people. 

Issue  was  joined  upon  this  plea  before  the  county  court 
without  a  jury,  and  the  court  found  against  the  defendant, 
and  assessed  a  fine  against  him  of  $3.00  and  costs.  To  re- 
view this  judgment  the  defendant  has  sued  out  a  writ  of 
error. 

There  is  only  one  question  in  the  case,  and  that  is  whether 
a  defendant  may  voluntarily  go  before  a  justice  of  the  peace, 
swear  to  a  complaint  charging  himself  with  an  assault,  con- 
fess himself  guilty, — the  justice  hearing  only  tiie  evidence  of 
the  defendant  himself, — and  thereafter  successfully  plead  a 
judgment  against  himself,  rendered  in  such  a  proceeding,  as 
a  bar  to  a  subsequent  prosecution  for  the  same  offense  by 
the  duly  authorized  representative  of  the  people  in  a  court 
of  competent  jurisdiction. 

It  is  the  contention  of  the  plaintiff  in  error  that  since  he 
was  fined  by  the  justice  of  the  peace  before  whom  he  volun- 
tarily went,  the  same  amount  that  was  imposed  by  the  county 
court  at  the  trial  in  which  the  district  attorney  appeared,  no 
fraud  was  committed,  and  the  law  was  vindicated. 

It  has  been  held,  where  there  was  a  statute  so  providing, 
that  one  accused  of  a  small  offense  might  voluntarily  go  be- 
fore a  court  having  jurisdiction,  confess  himself  guilty,  and 
that  the  judgment  imposed  in  such  a  case  would  be  a  bar  to 
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a  suteequent  proeecution  for  the  same  offense.  But  even 
there,  the  statute  was  strictly  construed^  so  as  to  minimize 
the  chances  for  perpetrating  fraud.  We  have  no  such  stat- 
ute. Section  2768,  Mills'  Ann.  Stats.  (Gen.  Stats.  1888, 
sec.  2044)  provides  that  if  any  person  accused  of  assault,  or 
assault  and  battery,  shall  confess  himself  guilty,  the  jury,  or 
if  a  jury  be  waived,  the  justice,  shall  hear  evidence  and  assess 
a  fine,  and  the  justice  shall  enter  a  judgment,  and  issue  exe- 
cution subject  to  appeal,  as  in  other  cases.  This,  however, 
means  that  the  accusation  shall  be  made,  not  by  the  defend- 
ant himself,  or  some  one  acting  in  his  behalf,  but  by  some 
disinterested  person.  To  countenance  such  a  practice  as  the 
defendant  insists  is  proper  would  furnish  to  any  defendant 
the  means  of  escaping,  in  whole  or  in  part,  the  punishment 
which  his  offense  merits,  and  enable  him  to  make  a  travesty 
of  criminal  prosecutions. 

Mr.  Bishop,  in  volume  1  of  his  New  Criminal  Law,  at  sec- 
tion 1010,  thus  states  the  rule : 

^  If  one  procures  himself  to  be  prosecuted  for  an  offense 
which  he  has  committed,  thinking  to  get  off  with  a  slight 
punishment  and  to  bar  a  real  prosecution  in  the  future, — ^if 
the  proceeding  is  really  managed  by  himself,  either  directly 
or  through  the  agency  of  another, — ^he  is,  while  thus  holding 
his  fate  in  his  own  hand,  in  no  jeopardy.  The  plaintiff  state 
18  no  party  in  fact,  but  only  such  in  name ;  the  judge  indeed 
is  imposed  upon,  yet  in  point  of  law  adjudicates  nothing ; 
*  all  was  a  mere  puppet  show,  and  eveiy  wire  moved  by  the 
offender  himself.'  The  judgment  therefore  is  a  nullity,  and 
is  no  bar  to  a  real  prosecution." 

There  are  authorities  which  hold  that  if  the  legal  penalty 
is  an  exact  one,  for  example,  a  fine  of  a  fixed  sum,  or  impris- 
onment for  a  certain  term,  and  the  person  canying  on  the 
cause  against  himself  has  borne  it  in  full,  not  merely  in  party 
the  state  tiiereby  has  suffered  nothing,  and  the  judgment 
would  not  be  deemed  fraudulent.  This  exception,  if  it  be 
sound  (as  to  which  we  express  no  opinion),  is  not  applicable 
to  this  case,  for  the  penalty  for  assault  under  our  statute  is 
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imprisonment  in  the  county  jail  for  a  term  not  exceeding  six 
months,  or  a  fine  not  exceeding  $100.  Many  authorities 
might  he  cited  in  support  of  the  conclusion  reached,  some  of 
which  are :  8taU  v.  Little^  1  N.  H.  257 ;  State  v.  Watkin9, 68 
Ind.  427 ;  Qresley  v.  State,  123  Ind.  72 ;  Shideler  v.  StaU,  129 
Ind.  523 ;  Commonwealth  v.  Alderman,  4  Mass.  477 ;  Com- 
monwealth V.  Daseom,  111  Mass.  404 ;  Bradley  v.  State,  82 
Ark.  722;  McFarland  v.  State,  68  Wis.  400;  State  v.  Simjh 
son,  28  Minn.  66 ;  Drake  v.  State,  68  Ala.  510 ;  State  v.  Smith, 
47  Pac.  Rep.  (Kan.)  541 ;  State  v.  Atkinson,  9  Humphrey 
(Tenn.),  677 ;  State  v.  Colvin,  11  Humphrey  (Tenn.),  599 ; 
State  v.  JEpps,^  4  Sneed  (Tenn.),  552 ;  State  v.  Qreen,  16  Ia» 
239 ;  Commonwealth  v.  Jackson,  2  Va.  Cases,  601 ;  Clark's 
Crim.  Pro.  393 ;  DeHaven  v.  State,  2  Ind.  App.  376. 
The  judgment  is  affirmed. 


[No.  4166.] 

^»g|  ElCKHOPF  V.  ElOKHOFF. 

'27    380! 

31    210  1.  DiVOBCB!  AND  AlIMOHY— APPELLATE  PRACfTICB— JUSISDICTIOH. 

Under  the  divorce  act  of  1893,  the  supreme  court  alone  has  jurisdiction 
to  review,  on  error,  a  judgment  in  a  divorce  case,  and  a  judgment 
for  alimony  pendente  lite  being  only  an  incident  to  the  main  suit  for 
divorce,  the  supreme  court  has  jurisdiction  to  review  such  judg- 
ment for  alimony  notwithstanding  the  amount  of  the  judgment  is 
less  than  $2,500. 

2.  Same— Time  for  Suing  out  Writ. 

The  provision  in  the  divorce  act  of  1893  limiting  the  time  to  six  months 
within  which  a  writ  of  error  may  be  sued  out  to  a  decree  of  diToroe 
does  not  apply  to  a  judgment  for  alimony  pendente  lite  in  a  case  in 
which  no  decree  for  divorce  has  been  entered.  A  writ  of  error  may 
be  sued  out  to  such  judgment  for  alimony  where  no  decree  for  di- 
vorce has  been  rendered  at  any  time  within  three  years. 

Error  to  the  District  Court  of  Arapahoe  County. 
On  Motion  to  Dismiss  Writ  of  Error. 
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Action  by  defendant  in  error  as  plaintiff  in  the  court  be- 
low against  plaintiff  in  error  as  defendant,  for  divorce.  As 
an  incident  to  the  main  relief  sought,  she  prayed  for  alimony 
pendente  lite^  suit  money,  and  attome]^*  fees.  From  a  judg- 
ment for  these  items,  defendant  brings  the  case  here  for  re- 
view on  error.  No  decree  for  divorce  has  been  rendered  in 
the  case.  The  judgment  against  plaintiff  in  error  is  for  less 
than  (2,500,  exclusive  of  costs.  His  writ  of  error  was  sued 
out  more  than  six  months  after  the  rendition  of  the  judgment 
of  which  he  complains,  but  within  three  years  from  that  date. 
The  act  regelating  proceedings  for  divorce  and  alimony,  and 
providing  for  a  Sj^tem  of  practice  and  procedure  in  such 
cases,  provides  that  a  party  against  whom  a  decree  of  divorce 
has  been  granted  may  have  the  same  reviewed  by  this  court 
on  error,  if  the  writ  is  sued  out  within  six  months  from  the 
date  of  such  decree.  Sec.  11,  Acts,  1893,  p.  241 ;  sec.  15676, 8 
Mills'  Ann.  Stats.  The  act  also  provides  that  the  same  prac- 
tice and  proceedings  shall  be  had  in  divorce  cases  as  are  usu- 
ally had  in  other  civil  actions,  in  accordance  with  the  ro- 
quirements  of  the  civil  code,  except  as  expressly  modified  or 
provided  in  the  act  Sec.  2,  Laws,  1893,  p.  237 ;  sec.  1563, 3 
Mills*  Ann.  Stats.  Writs  of  error  may  be  sued  out  of  this 
court  within  three  years  from  the  rendition  of  the  judgment 
complained  of  (sec.  401,  Mills'  Code),  which  is  final  (sec.  406, 
Mills'  Code),  except  as  modified  by  sec.  406a,  Mills'  Code, 
which,  so  far  as  the  questions  involved  in  this  case  are  con- 
cerned, only  lie  to  review  judgments  exceeding  $2,500,  ex- 
clusive of  costs.  Defendant  in  error  moves  to  dismiss  upon 
two  grounds :  (1)  The  judgment  is  not  sufficient  in  amount 
to  give  this  court  jurisdiction ;  (2)  the  writ  of  error  was  sued 
out  more  than  six  months  after  the  rendition  of  the  judgment 
by  the  district  court. 

Mr.  E.  A.  Ballabd,  Mr.  H.  B.  Johnson  and  Mr.  Ralph 
W.  Smith,  for  plaintiff  in  error. 

Mr.  T.  M.  Robinson,  amicus  curice. 
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Mr.  Thos.  W.  Lipscomb,  for  defendant  in  error. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

The  first  propositioil  advanced  by  counsel  for  defendant  in 
error  in  suppoi*t  of  the  motion  to  dismiss,  has  been  decided 
adversely  to  his  contention  by  this  court  at  the  last  term  in 
Mercer  v.  Mercery  antCy  p.  216 ;  60  Pac.  Rep.  849,  wherein  it 
was  held  that  under  the  act  of  1893,  providing  a  system  of 
practice  and  procedure  in  relation  to  divorce  and  alimony, 
writs  of  error  from  judgments  in  such  cases  could  only  be 
sued  out  from  this  court,  and  that  the  amount  for  which 
judgment  for  alimony  may  have  been  rendered,  was  imma- 
teriaL  The  reason  for  this  ruling  is,  as  stated  in  Mercer  v. 
Mercer^  supra :  '^  The  order  or  judgment  for  alimony  grows 
out  of  the  main  case,  and  is  inseparable  from  it ;  and  the 
cases  are  full  to  the  point,  that  where  an  appellate  court  has 
jurisdiction  of  the  main  action,  it  also  has  jurisdiction  of  all 
incidents  attaching  to  that  action."  All  incidents  must  go 
where  the  issue  which  gives  character  to  the  case  indicates 
that  it  belongs,  for  a  cause  cannot  be  dissected  into  parts, 
one  part  going  to  one  appellate  court,  and  another  to  another. 
Eickhoff  V.  Eickhoffy  14  Colo.  App.  127 ;  69  Pac.  Rep.  411 ; 
Mercer  v.  Mercer,  13  Colo.  App.  237 ;  57  Pac.  Rep.  760. 

Any  other  rule  would  tend  to  bring  about  unseemly  con- 
flicts between  appellate  courts.  An  incident  to  the  main 
action  for  divorce  might  be  taken  to  one  court  for  review, 
and  its  decision  on  the  questions  thus  presented  might  be 
entirely  contrary  to  the  decision  of  the  court  which  ultimately 
determined  the  primary  and  principal  issues  in  the  action. 
Eickhoff  V.  Eickhoff y  supra. 

The  law  is  clear,  that  a  writ  of  error  for  the  purpose  of 
reviewing  a  decree  of  divorce  cannot  be  sued  out  after  the 
lapse  of  six  months  from  the  date  of  such  decree.  It  may 
also  be  true  that  a  judgment  for  alimony  cannot  be  reviewed 
upon  writ  of  error  sued  out  later  than  six  months  after  the 
rendition  of  the  decree  of  divorce,  in  connection  therewith^ 
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for  the  reason  that  the  judgment  for  alimony  could  not  be 
reviewed  without  also  reviewing  the  decree  for  divorce,  but 
we  are  not  concerned  with  that  question  here,  because  no 
decree  of  divorce  has  been  entered.  The  question,  then,  pre- 
sented is,  does  the  six  months'  limitation  apply  to  incidental 
judgments  entered  in  divorce  proceedings  where  no  decree 
of  divorce  has  been  rendered?  The  section  in  which  the  six 
months'  limitation  is  found  does  not  so  provide,  for  that  re- 
lates to  decrees  of  divorce  only.  Except  as  expressly  modi- 
fied, or  provided  in  the  divorce  act,  ^^  like  process,  practice 
and  proceedings  shall  be  had  in  such  cases  as  are  usually  had 
in  other  civil  cases,  and  in  accordance  with  the  requirements 
of  the  code  of  civil  procedure."  This  provision  certainly 
contemplates  that  any  judgment,  other  than  a  decree  for  di- 
vorce, rendered  in  an  action  of  that  character  which  is  final, 
and  therefore,  by  virtue  of  our  code,  reviewable  on  error, 
may  be  so  reviewed,  except  as  otherwise  provided  or  declared 
by  the  act  itself.  The  only  modification  and  provision  on 
this  subject  is  the  limitation  above  noted,  but  that  only 
applies  to  a  divorce  decree,  or  perhaps,  as  suggested,  to  inci- 
dental judgments  in  the  action,  when  such  a  decree  is  ren- 
dered in  the  same  case.  So  that  this  limitation,  in  the  absence 
of  a  decree  for  divorce,  is  in  no  manner  applicable  to  a  judg- 
ment for  alimony.  Such  a  judgment,  when  unaffected  by  a 
decree  of  divorce,  would  be  governed  by  the  provisions  of 
the  code  relative  to  writs  of  error,  by  virtue  of  section  2  of  the 
divorce  act.  The  writ  of  error  having  been  sued  out  within 
three  years  from  the  date  of  tbe  judgment  complained  of, 
and  no  decree  of  divorce  having  been  entered  in  the  case, 
the  motion  to  dismiss  must  be  denied,  and  it  is  so  ordered. 

Motion  denied. 
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[No.  4191.] 
WiEDEBBBCHT  V.  ThE  PeOPLB. 

Appxllatk  Pbactics— FnjNe  Abstsacis  ahd  Bbebfs— Bztehsioh 
ofTimk. 

An  application  for  the  ezteuBlon  of  time  for  filing  abttracts  and  briefi 
either  in  a  criminal  or  civil  came  must  be  made  within  the  time 
prescribed  by  the  rules  for  such  filing,  and  an  application  made 
after  the  expiration  of  such  time  will  not  be  granted. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Wabd  &  Wabd  and  Mr.  John  A.  DeWebse,  for 
plaintiff  in  error. 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Calvin  E. 
Reed  and  Mr.  Dan  B.  Cabby,  for  the  people. 

Peb  Cubl/lm.  The  abstract  and  plaintiff  in  error's  Inief 
were  not  filed  within  the  time  prescribed  by  our  rules.  Af- 
ter the  expiration  of  the  time  thereby  limited,  plaintiff  in  er- 
ror applied  for  an  extension.  The  application  comes  too 
late. 

Where  a  party,  either  in  a  civil  or  criminal  cause,  desires 
an  extension  of  time  for  the  doing  of  an  act  which  our  rules 
prescribe  shall  be  done  within  a  specified  time,  the  applica- 
tion for  such  extension  must  be  made  within  the  time  so 
fixed,  and  not  afterwards. 

The  writ  of  error  should  therefore  be  dismissed  for  want 
of  prosecution,  and  it  is  so  ordered. 

Writ  of  error  dismieud. 
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[No.  3956.] 
Wbie  bt  al.  v.  The  Iron  Springs  Co.  bt  al. 

1.  M0BTOA&BS—-RBLEASB— Sales  by  Mortgaoob  Fbbb  from  Libn. 
A  mortgage  authorizing  the  mortgagor  to  sell  parcels  of  the  mortgaged 

premises  upon  certain  terms,  and  obtain  a  release  of  the  mortgage 
lien  on  the  premises  so  sold,  confers  power  upon  the  mortgagor  to 
sell  free  and  clear  of  the  mortgage  lien  only  upon  the  terms  and 
conditions  specified  in  the  mortgage. 

2.  Same. 

Where  a  deed  of  trost  authorized  the  grantor  to  sell  parcels  of  land  in- 
cluded in  the  deed  of  trust  on  terms  of  not  less  than  one  fourth  cash, 
and  deferred  payments  to  be  secured  by  deed  of  trust  on  the  prop- 
erty sold,  as  a  first  lien,  and  a  certain  proportion  of  the  cash  paid, 
together  with  the  notes  taken,  to  be  transferred  to  and  held  by  the 
trustee  of  the  orginal  trust  deed,  to  be  applied  on  the  debt  secured, 
who,  upon  receipt  thereof,  was  to  execute  a  release  of  the  deed  of 
trust,  did  not  authorize  the  grantor  in  the  trust  deed  to  sell  free 
from  the  lien  thereof  by  executing  to  the  purchaser  a  bond  for  title, 
or  by  a  deed  deposited  in  escrow  to  be  deliyered  upon  payment  of 
the  purchase  price. 

3.  Same— Default  of  Mobtgaoob. 

Where  a  deed  of  trust  authorized  the  grantor  to  convey  parcels  of  the 
premises  free  from  the  lien  of  the  trust  deed  upon  certain  terms  at 
any  time  before  default  of  the  mortgagor  and  at  any  time  when  no 
default  existed,  and  the  deed  of  trust  bound  the  grantor  to  pay  taxes 
and  made  the  failure  to  pay  taxes  and  interest  as  it  fell  due  a  de- 
fault for  which  foreclosure  might  be  had,  he  could  not  sell  any  part 
of  the  premises  free  from  the  lien  while  any  part  of  the  interest  was 
in  arrears  or  any  tax  was  due  and  unpaid  even  though  he  complied 
with  all  the  other  terms  of  sale. 

4.  MoRTeAOEB— Default  in  Interest  and  Taxes— Waiveb  of  De- 

fault. 
Where  a  deed  of  trust  bound  the  grantor  to  pay  taxes  and  made  a  failure 
to  pay  taxes  and  interest,  when  due,  a  default  for  which  foreclosure 
might  be  had,  the  fact  that  the  grantor  gaye  the  trustee  a  chattel 
mortgage  as  additional  security  for  the  bonds,  as  well  as  for  past 
due  interest  and  taxes  paid  by  the  trustee,  was  not  a  waiver  of  the 
default  in  the  payment  of  any  future  taxes  or  interest. 

Error  to  the  District  Court  of  El  Paso  County. 

Tms  action  was  commenced  by  plaintiffs  in  error  for  the 
Vol.  xxvn — 26 
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purpose  of  obtaining  a  decree  releasing  certain  real  estate  in 
an  addition  to  the  town  of.Manitou,  from  a  mortgage  lien,  and 
to  set  aside  the  proceedings  foreclosing  such  mortgage,  so  far 
as  it  affected  the  subject-matter  of  the  controversy.  From 
a  decree  dismissing  their  complaint,  and  denying  the  relief 
demanded,  they  bring  the  case  here  for  review  on  error.  The 
facts  upon  which  the  rights  of  the  I'espective  parties  depend 
will  be  found  in  the  opinion,  in  connection  with  the  questions 
determined. 

Mr.  J.  W.  Ady  and  Mr.  John  K.  Vanatta,  for  plaintifb 
in  error. 

Mr.  A.  E.  Pattison,  for  defendants  in  error. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court 

April  1,  1893,  The  Iron  Springs  Company  executed  a 
deed  of  trust  upon  certain  real  estate,  which  included  that  in 
controversy,  to  the  Metropolitan  Trust  Company,  for  the  pur- 
pose of  securing  certain  bonds.  This  deed  of  trust,  as  subse- 
quently amended,  provided,  so  far  as  necessary  to  notice  at 
present,  that  the  mortgagor  was  at  liberty  to  make  sales  of 
parcels  of  the  mortgaged  premises,  and  to  procure  the  release 
of  the  property  so  sold  from  the  lien  of  the  mortgage  upon 
the  terms  therein  provided.  These  terms,  so  far  as  material 
to  the  questions  now  considered,  were  to  the  effect  that  no 
sale  of  any  parcel  of  the  real  estate  included  in  the  mortgage 
should  be  made  for  less  than  one  fourth  cash ;  that  deferred 
payments  on  the  property  so  sold  should  be  secured  by  a  deed 
of  trust  thereon,  as  a  fii'st  lien ;  that  the  notes  taken  for  the 
unpaid  purchase  price  should  be  payable  in  gold  coin,  and 
bear  interest  at  a  specified  rate ;  that  a  certain  proportion  of 
the  cash  paid,  together  with  notes  taken,  were  to  be  trans- 
ferred to  and  held  by  the  trustee,  which,  upon  receipt  there- 
of, was  to  execute  a  release  of  the  deed  of  trust  of  the  Iron 
Springs  Company  on  the  property  so  sold.     February  20, 
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1895,  a  bond  for  a  deed  was  made  by  the  Iron  Springs  Com- 
pany to  plaintiff  Weir,  as  trustee,  by  which  the  former  agreed 
to  sell  and  convey  to  the  latter  the  premises  in  question,  for 
the  sum  of  $4,000,  to  be  paid  as  follows :  $1,000  on  or  before 
March  20, 1895 ;  $1,000  on  or  before  March  20, 1896 ;  $1,000 
on  or  before  March  20, 1897,  and  $1,000  on  or  before  March  20, 
1898,  with  interest  on  the  deferred  payments  at  the  rate  of 
eight  per  cent  per  annum.  March  18, 1895,  plaintiffs  paid  the 
Iron  Springs  Company  the  first  payment,  as  provided  in  the 
bond,  and  gave,  their  notes  for  the  remainder  of  the  purchase 
price,  in  accordance  with  the  terms  and  conditions  of  the  bond. 
On  July  11, 1895,  the  Iron  Springs  Company  executed  a  deed 
to  plaintiffs  for  the  premises  in  controversy,  and  later  deposited 
it  in  escrow  with  defendant  Frost,  with  instructions  to  deliver 
the  same  to  the  grantees  upon  payment  of  the  balance  of  the 
purchase  price,  in  accordance  with  the  terms  and  conditions 
of  the  bond.  On  March  13, 1896,  plaintiffs  tendered  to  Frost 
the  balance  of  the  purchase  price  due  upon  the  premises,  and 
demanded  the  deed,  which  he  refused  to  deliver.  August  21, 
following,  the  Iron  Springs  Company  received  from  Frost 
this  deed.  Plaintiffs  then  paid  to  this  company  the  balance 
of  the  purchase  price,  with  interest^  and  received  the  deed. 
Thereupon,  the  Iron  Springs  Company  transmitted  to  the 
trustee  this  sum,  with  the  request  that  it  execute  and  return 
a  release  of  the  deed  of  trust  upon  the  premises  in  dispute, 
which  request  was  refused,  and  the  remittance  returned  to 
the  Iron  Springs  Company,  which,  in  turn,  repaid  the  same 
to  the  plaintiffs,  who  subsequently  tendered  it  to  the  trustee, 
which  tender  was  again  refused.  Subsequent  to  these  acts, 
the  deed  of  trust  was  foreclosed. 

The  first  question  to  determine  is,  what  rights  have  plain- 
tiffs acquired  under  and  by  virtue  of  their  contract  entered 
into  with  the  Iron  Springs  Company,  or  the  deposit  of  the 
deed  in  escrow  with  Frost,  independent  of  any  other  con- 
siderations, or  subsequent  action  upon  their  part?  The 
stipulation  in  the  deed  of  trust,  respecting  sales  of  parcels  of 
the  mortgaged  premises,  authorized  the  Iron  Springs  Corn- 
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pany  to  sell  and  transfer  title  to  the  premises  in  dispute,  dis- 
charged of  the  lien  of  the  deed  of  trust  (  Woodward  v.  Jewell^ 
140  U.  S.  247),  provided,  however,  that  the  sale  was  made 
strictly  in  accordance  with  the  terms  and  conditions  of  the 
deed  of  trust,  upon  compliance  with  which  a  release  thereof 
was  to  be  executed  by  the  trustee.  1  Jones  on  Mortgages, 
§  79.  In  other  words,  this  stipulation  authorized  the  mort- 
gagor to  convey  portions  of  the  mortgaged  premises,  free 
and  clear  of  the  mortgage  lien,  upon  certain  terms  and  con- 
ditions. When  not  for  cash,  the  deferred  payments  were  to 
be  secured  by  mortgage  or  deed  of  trust  upon  the  premises 
conveyed,  which,  with  the  notes  for  such  payments,  together 
with  a  certain  proportion  of  the  cash,  were  to  be  transferred 
to  the  trustee,  in  lieu  of  the  mortgage  lien  upon  the  prem- 
ises so  sold.  The  contract  entered  into  originally  between 
the  Iron  Springs  Company  and  plaintiffs  did  not  contemplate 
any  such  an  arrangement ;  on  the  contrary,  for  the  deferred 
payments  they  gave  only  their  individual  notes.  There  is 
no  provision  in  this  stipulation  in  the  trust  deed  which  re- 
quired the  trustee  to  recognize  any  contract  made  between 
the  Iron  Springs  Company  and  the  plaintiffs  with  respect  to 
the  deposit  of  the  deed  in  escrow,  to  be  delivered  upon  pay- 
ment of  the  sums  specified ;  in  short,  as  to  the  deferred  pay- 
ments there  was  no  attempt  whatever  to  comply  with  the 
stipulation  in  the  deed  of  trust,  en^powering  the  mortgagor 
to  sell  parcels  of  the  mortgaged  premises,  discharged  of  the 
lien  of  the  deed  of  trust.  It  was  upon  record;  plaintiffa 
were  bound  to  take  notice  of  its  provisions,  and,  in  fact,  as  the 
evidence  discloses,  did  examine  a  copy.  The  contract  of 
February  20,  1895,  not  being  one  which  the  trustee  was 
bound  to  recognize  under  the  stipulation,  in  the  deed  of  trust 
relative  to  partial  releases,  plaintiffs  are  not  entitled  to  the 
relief  demanded  by  virtue  of  any  of  the  terms  and  conditions 
of  that  contract.  The  same  is  true  with  respect  to  the  de- 
posit of  the  deed  in  escrow. 

None  of  the  authorities  cited  by  counsel  for  plaintiffs,  in 
support  of  their  proposition  that  they  acquired  rights  under 
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the  contract  of  Febraary  20, 1895,  or  the  deposit  of  the  deed 
with  Frost,  contravene  this  conclusion,  but  on  the  contrary, 
support  it.  In  those  cases  it  was  held,  as  we  decide  here, 
that  a  mortgage  authorizing  the  mortgagor  to  sell  parcels  of 
the  mortgaged  premises  upon  certain  terms,  and  obtain  a  re- 
lease of  the  mortgage  lien  on  the  premises  so  sold,  conferred 
power  upon  the  mortgagor  to  sell  free  and  clear  of  the  lien 
created  by  the  mortgage  only  upon  the  terms  and  conditions 
specified  in  the  mortgage,  and  the  sales  having  been  made 
in  accordance  with  the  provisions  of  the  mortgage,  with  re- 
spect thereto,  the  vendee  was  entitled  to  have  the  property 
purchased  discharged  of  the  mortgage  lien.  Vatotor  v.  Crafts^ 
41  Minn.  14 ;  Crisman  v.  Hay^  48  Fed.  Rep.  662 ;  Nitm  v. 
Vausfhn,  40  Mich.  866  ;  Lane  v.  Allen,  162  111.  426 ;  Clark  v. 
Fantain,  10  N.  E.  Rep.  881. 

We  recognize  this  doctrine  to  its  full  extent,  but  it  cannot 
avail  plaintiffs,  for  the  simple  reason  that  the  deed  of  trust 
by  the  Iron  Springs  Company  did  not  authorize  the  mort- 
gagor to  sell  the  premises  in  controversy  on  the  terms  men- 
tioned in  the  contract  of  February  20,  1895,  or  to  secure  de- 
ferred payments  by  depositing  the  deed  in  escrow ;  and  hence, 
neither  the  bond  for  a  deed  nor  the  escrow  agreement  initiated 
rights  in  the  plaintiffs  which  obligated  the  trustee,  upon  com- 
pliance with  the  terms  and  conditions  of  either,  to  release 
the  deed  of  trust  upon  the  premises  so  sold. 

The  next  question  presented  is,  whether  plaintiffs  are  en- 
titled to  relief  by  virtue  of  the  payment  of  the  last  three  in- 
stalments of  the  purchase  price,  the  tender  thereof  to  the 
trustee,  and  the  demand  for  a  release  of  the  deed  of  trust 
upon  the  premises  in  controversy.  The  deed  of  trust  pro- 
vided :  '*  Until  default  shall  be  made  by  the  springs  company, 
as  specified  herein,  and  at  any  time  when  no  such  default 
shall  exist,  the  springs  company  shall  at  all  times  be  at  liberty 
to  make  sales  in  its  discretion,  of  its  real  and  personal  prop- 
erty hereby  conveyed  in  trust,  and  to  procure  the  release  of 
the  property  so  sold  by  the  trustee  in  the  manner  and  upon 
the  terms  herein  provided."    The  solution  of  this  question 


Digitized  by 


Google 


890  Weib  v.  Iron  Springs  Co.  [April  T., 

depends  primarily  upon  whether  or  not  the  tender^to  Frost, 
at  the  time  of  the  payment  to  the  mortgagor,  August  21, 1896,  ^ 
or  when  the  tenders  were  made  to  the  trustee,  the  Iron  Springs 
Company  was  in  default  in  the  performance  of  any  of  the 
conditions  upon  it  imposed  by  the  deed  of  trust.  The  reser- 
vation in  a  mortgage  authorizing  the  mortgagor  to  convey 
parcels  of  the  mortgaged  premises,  free  and  clear  of  the  mort- 
gage lien,  upon  the  terms  and  conditions  defined  in  the  mort- 
gage, confers  an  express,  but  limited,  authority,  which  can 
only  be  exercised  within  the  terms  of  the  power  reserved  to 
the  mortgagor.  1  Jones  on  Mortgages,  sec.  981.  It  follows, 
tlieref ore,  that  if  at  the  time  plaintiffs  tendered  the  money  to 
Frost,  made  the  payment  of  August  21, 1896,  and  at  the  time 
of  tendering  the  same  to  the  trustee,  the  mortgagor  was  in 
default  in  the  performance  of  conditions  imposed  by  the  deed 
of  trust,  its  power  to  sell,  free  and  clear  of  the  lien  of  the  deed 
of  trust,  did  not  exist.  Price  v,  Kneeland^  16  Wis.  706.  This 
instrument  provided  that  the  mortgagor  should  discharge  the 
taxes  levied  upon  the  mortgaged  premises  before  the  same 
became  delinquent.  The  interest  on  the  bonds  secured  by 
the  deed  of  trust  was  payable  semiannually,  on  the  first  day 
of  October  and  April  of  each  year.  By  the  terms  of  the  deed 
of  trust  the  mortgagor  could  sell  the  premises  in  dispute  for 
cash.  The  aggregate  of  the  last  three  payments  to  the  Iron 
Springs  Company  and  the  amount  tendered  Frost  and  the 
trustee,  was  all  the  latter  could  demand  as  a  condition  prece-' 
dent  to  releasing  the  premises  purchased  by  plaintiffs  from 
the  lien  of  the  deed  of  trust.  This  payment  was  first  ten- 
dered to  the  defendant  Frost,  upon  the  13th  day  of  March, 
1896.  He  refused  to  accept  it.  The  tender  was  made  him 
because  the  deed  from  the  Iron  Springs  Company  to  the  plain- 
tiffs had  been  deposited  with  him  in  escrow.  August  21, 
following,  plaintiffs  paid  the  president  of  the  Iron  Springs 
Company  the  sum  origrinally  tendered  Frost,  with  interest. 
This  sum  was  at  once  transmitted  to  the  trustee,  with  a  re- 
quest for  a  release  of  the  deed  of  trust  upon  the  premises 
purchased  by  plaintiffs,  which  was  refused,  and  the  money 
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returned  to  the  company.  Counsel  for  plaintiffs  contend  that 
the  Iron  Springy  Company,  on  each  of  these  dates,  was  not 
in  de&ult  in  the  performance  of  any  of  the  conditions  im- 
posed by  the  deed  of  trust.  This  proposition  is  based  upon 
the  fact,  that  on  the  26th  day  of  November,  1895,  the  Iron 
Springs  Company  executed  and  delivered  to  the  defendants 
Frost  and  Peltz,  as  trustees,  a  chattel  mortgage  upon  per- 
sonal property  as  additional  security  for  the  payment  of  the 
bonds  of  the  Iron  Springs  Company,  and  also  for  the  purpose 
of  securing  the  mortgagees  the  repayment  to  them  of  moneys 
advanced  for  taxes  and  insurance  on  the  property  of  the  mort- 
gagor, originally  incumbered  to  secure  these  bonds.  The  Iron 
Springs  Company  failed  to  pay  the  taxes  assessed  against  the 
real  estate  described  in  the  deed  of  trust  for  the  years  1894 
and  1895.  It  defaulted  in  the  payment  of  interest  maturing 
October,  1895,  and  April,  1896.  The  most  that  can  be 
claimed  as  to  the  effect  of  the  execution  and  acceptance  of 
the  chattel  mortgage  to  the  defendants,  Frost  and  Peltz,  is, 
that  it  resulted  in  a  waiver  of  all  defaults  existing  on  the  part 
of  the  Iron  Springs  Company  at  the  time  it  was  executed  and 
delivered.  It  was  not  intended  to  waive  any  defaults  which 
might  occur  in  the  future.  On  March  13, 1896,  the  first  half 
of  the  taxes  for  the  year  1895  upon  the  mortgaged  premises 
was  delinquent.  Therefore,  if  the  tender  to  Frost  upon  that 
date  was  one  which  the  trustee  in  the  deed  of  trust  was  bound 
.  to  recognize,  provided  that  on  this  date  the  conditions  were 
such  that  the  plaintiffs  were  entitled  to  a  release  of  the  deed 
of  trust  by  virtue  of  such  tender,  it  was  of  no  avail,  because 
of  the  default  of  the  Iron  Springs  Company  in  the  respect 
noticed.  August  21,  following,  the  date  of  the  payment  to 
the  Iron  Springs  Company,  which  was  at  once  transmitted  to 
the  trustee,  as,  also,  at  the  time  of  the  tender  by  plaintiffs  to 
the  latter,  the  whole  of  the  taxes  for  1895  was  delinquent* 
and  the  interest  maturing  April  1  preceding  was  unpaid.  So, 
conceding  that  the  execution  of  the  chattel  mortgage  was  a 
waiver  of  all  defaults  existing  at  the  time  it  was  given,  in- 
asmuch as  it  did  not  affect  defaults  subsequently  occurring, 
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the  plaintiffs  cannot  enforce  rights  by  virtue  of  its  execution 
and  delivery.  Under  the  facts  relative  to  the  defaults  of  the 
mortgagor,  it  had  no  authority  to  sell  the  premises  in  dispute, 
free  and  clear  of  the  mortgage  lien  on  March  13, 1896,  or  on 
either  of  the  dates  the  money  was  paid  to  it,  or  tendered  the 
trustee. 

The  next  and  final  question  to  determine  is,  whether  or 
not  any  arrangement  was  entered  into  between  the  plaintiffs 
and  parties  authorized  to  represent  the  bondholders,  by  which 
an  agreement  to  purchase  the  premises  in  controversy  was 
effected  upon  terms  and  conditions  different  from  those  pro- 
vided in  the  deed  of  trust,  which  can  be  enforced  in  tliis  ac- 
tion. It  is  contended  by  counsel  for  plaintiffs  in  error  that 
defendants  Frost  and  Peltz  were  the  representatives  of  the 
bondholders  and  the  trustee,  and  as  such  representatives, 
had  authority  to  consent  to  the  arrangement  entered  into 
between  the  Iron  Springs  Company  and  plaintiffs,  and  that 
therefore  this  agreement  should  now  be  enforced,  even  though 
it  does  not  comply  with  the  terms  and  conditions  of  the  deed . 
of  trust,  which  authorized  the  Iron  Springs  Company  to  sell 
portions  of  the  mortgaged  premises  free  and  clear  of  the 
mortgage  lien.  It  is  doubtful  if  the  plaintiffs  are  entitled 
to  have  this  question  considered,  because  their  complaint 
seems  to  have  been  drawn  solely  upon  the  theory  that  the 
bond  for  a  deed,  under  which  plaintiffis'  rights  were  initi- 
ated, is  a  contract  which,  by  the  terms  and  conditions  of  the 
deed  of  trust,  can  be  enforced.  It  is  not  necessary,  how- 
ever, to  go  into  an  analysis  of  the  pleadings,  for  the  purpose 
of  determining  this  question,  as  it  is  evident  from  the  testi- 
mony, that  plaintiffs  never  entered  into  the  agreement  for 
the  purchase  of  these  premises  relying  upon  any  representa- 
tions made  by  either  of  the  defendants.  Frost  or  Peltz,  that 
such  agreement,  although  not  complying  with  the  terms  and 
conditions  of  the  deed  of  trust,  would,  nevertheless,  be  recog- 
nized by  the  bondholders.  For  this  reason  it  is  not  neces- 
sary to  determine  what  the  relation  of  these  defendants  may 
have  been  to  the  bondholders,  or  the  trustee,  or  what  author- 
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ity  they  may  have  had  to  represent  either  of  those  parties 
with  respect  to  the  mortgaged  premises. 

The  evidence  as  to  what  occurred  between  plaintiffs  and 
the  defendants  Frost  and  Peltz  is  briefly  as  follows :  Weir 
testifies  that  he  made  inquiries  of  Frost  prior  to  the  pur- 
chase relative  to  the  interest  on  bonds  and  taxes  on  the 
mortgaged  premises,  and  that  Frost  advised  him  to  purchase, 
because  he  thought  the  premises  were  worth  the  sum  agreed 
to  be  paid ;  that  he  was  also  told  by  Frost  that  the  company 
was  not  in  default  at  the  time  of  this  conversation.  He 
claims  that  at  the  time  of  the  execution  of  the  bond  for  deed, 
he  was  not  aware  of  the  fact  that  the  deed  of  trust  made  no 
provision  for  any  such  an  instrument,  or,  rather,  as  he  sub- 
sequently explained,  he  considered  that  a  bond  for  a  deed 
would  be  the  same  as  a  deed  and  trust  deed  together ;  that 
according  to  the  terms  and  conditions  of  the  deed  of  trust, 
he  knew  that  to  secure  the  deferred  payments  of  the  pur- 
chase price  for  the  premises  in  controversy,  a  deed  of  trust 
should  be  given,  and  that  the  Iron  Springs  Company  should 
certify  to  the  trustee  a  report  of  the  sale  of  the  premises 
which  he  desired  to  purchase.  In  short,  it  appears  from  his 
own  testimony,  that  he  familiarized  himself  with  the  terms 
and  conditions  of  the  deed  of  trust,  upon  which  the  Iron 
Springs  Company  might  sell  free  and  clear  of  the  deed  of 
trust,  and  that  he  was  fully  aware  that  the  bond  for  a  deed 
did  not  comply  with  any  of  its  conditions  in  this  respect. 

The  testimony  of  plaintiff  Heistand  on  the  subject  under 
consideration  is  to  the  effect  that  prior  to  the  purchase, 
the  only  person  with  whom  he  conferred  regarding  the  title 
to  the  property  was  the  president  of  the  Iron  Springs  Com- 
pany, from  whom  he  learned  that  the  company  had  the 
right  to  sell  the  premises  in  dispute,  but  he  does  not  claim 
that  he  made  any  inquiry  for  the  purpose  of  acquainting 
himself  with  the  terms  and  conditions  upon  which  title,  free 
and  clear  of  the  deed  of  trust,  could  be  acquired.  He  also 
states  that  he  had  a  conversation  with  Frost,  who  advised 
him  to  buy  because  the  price  agreed  upon  was  reasonable, 
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and  that  he  would  make  arrangements  to  let  him  have  the 
money  to  make  the  contemplated  improvements.  Neither  of 
the  plaintiffs  claim  to  have  had  any  conversation  with  Peltz, 
which  is  material  to  consider.  It  will  be  observed  that 
neither  of  them  claims  that  Frost  advised  them  that  the  con- 
tract which  they  entered  into  with  the  Iron  Springs  Com- 
pany could  be  enforced,  as  against  the  trustee  or  bondholders, 
so  as  to  release  the  property  purchased  from  the  lien  of  the 
deed  of  trust,  or  that  such  contract  would  be  recognized  by 
the  bondholders  independent  of  the  deed  of  trust 

Frost  testifies  that  in  November,  1895,  plaintiff  Weir  came 
to  him  and  talked  about  bujring  the  premises  in  dispute,  and 
asked  him  regarding  its  value.  Something  was  said  about 
title,  and  Weir  asked  him  what  he  meant,  to  which  he  replied 
that  it  would  be  necessary  to  obtain  a  release  of  the  deed  of 
trust,  and  that  he  also  advised  him  what  he  understood  was 
the  process  by  which  this  release  could  be  obtained.  That 
afterwards,  one  or  other  of  the  plaintiffs  informed  him  that 
they  had  concluded  to  take  their  chances  by  taking  a  bond 
for  a  deed,  and  later  told  him  they  thought  the  mortgagor 
would  dischai*ge  the  taxes  so  they  could  get  a  release.  Why 
the  deed  executed  by  the  Iron  Springs  Company  was  de- 
posited with  Frost  in  escrow  is  not  free  from  dispute,  but  it 
does  not  appear  that  this  deposit  was  made  pursuant  to  any 
understanding  or  arrangement  that  the  bondholders  should 
recognize  the  agreement  entered  into  between  the  Iron  Springs 
Company  and  the  plaintiffs,  as  evidenced  by  the  bond  for  a 
deed. 

The  evidence  of  defendant  Peltz,  so  far  as  it  is  necessary 
to  notice,  is,  in  effect,  that  in  September  or  October,  1896,  he 
had  a  conversation  with  plaintiffs  at  Colomdo  Springs,  at 
which  Weir  spoke  of  obtaining  a  deed  of  the  property,  and  a 
release  of  the  deed  of  trust,  in  reply  to  which  he  told  him 
that  he  could  not  get  a  release  at  that  time,  because  the  mort- 
gagor was  in  default,  and  it  would  be  necessary  for  it  to  pay 
up  all  arrears  before  the  trust  company  would  execute  a 
release ;  that  the  interest  maturing  on  the  first  of  October 
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would  also  have  to  be  taken  care  of ;  that  he  said  to  Mr. 
Weir  that  if  he  made  improvements  without  the  defaults 
being  arranged,  they  would  do  so  at  their  peril,  to  which  Weir 
replied  (employing  the  language  of  the  witness),  "They 
were  in  a  bad  box."  Neither  of  plaintiffs  controvert  the 
above  statements  of  the  defendants  Frost  and  Peltz.  This 
evidence  certainly  does  not  tend  to  establish  the  claim  that 
plaintiffs  were  led  to  believe  that  their  contract  with  the  Iron 
Springs  Company  would  be  recognized  as  one  binding  upon 
the  bondholders,  independent  of  the  deed  of  trust.  Neither 
does  it  tend  to  support  their  claim,  that  the  acts  of  either 
Frost  or  Peltz  misled  them,  to  their  injury.  On  the  contrary 
it  clearly  appears  that  they  understood  fully  how  the  pur- 
chase must  be  made  from  the  Iron  Springs  Company,  whereby 
the  release  of  the  deed  of  trust  could  be  obtained,  but  for 
some  unexplained  reason,  chose  to  take  their  chances  by  en- 
tering into  the  contract  which  they  did. 

For  this  reason,  as  we  have  already  noticed,  it  is  unneces- 
sary to  determine  what  authority  Peltz  and  Frost  had  rela- 
tive to  entering  into  a  conti-act  on  behalf  of  the  bondholders  for 
the  purchase  of  the  premises  by  plaintiffs,  because  neither  of 
them  attempted  to  enter  into  any  such  contract  as  the  repre- 
sentative of  the  beneficiaries  in  the  deed  of  trust.  Neither  is 
it  necessary  to  consider  the  question  of  estoppel,  argued  by 
counsel  for  plaintiffs,  as  from  the  facts  clearly  established  by 
the  evidence,  they  are  not  in  a  position  to  invoke  relief  upon 
this  ground.  We  fully  recognize  that  plaintiffs  will  suffer  a 
considerable  loss  by  reason  of  the  foreclosure  of  the  deed  of 
trust,  and  their  failure  to  obtain  a  release  upon  the  premises 
which  they  purchased,  for  which  a  part  of  the  purchase 
money  has  been  paid,  and  a  considerable  sum  expended  in 
the  way  of  improvements.  The  position,  however,  in  which 
they  are  placed  is  the  result  of  their  own  negligence  and  fail- 
ure to  exercise  ordinary  business  prudence.  The  premises 
they  purchased  were  incumbered,  of  which  they  were  fully 
aware ;  they  knew  what  steps  had  to  be  taken  in  order  to  se- 
cure title,  free  of  this  incumbrance ;  no  one  has  misled  them, 
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and  the  courts  are  powerless  to  extricate  them  from  a  diffi- 
culty for  which  they,  alone,  are  responsible. 

The  judgment  of  the  district  court  must  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 


[No.  4021.] 
Howard  v.  The  People. 


1.  CBiiONAii  Law— Infobmationb— Ebbping  Lewd  House  ob  Plaob. 
Under  seotion  1823,  Mills^  Ann.  Stats.,  making  it  an  offense  to  '*  maintain 

or  keep  a  lewd  house  or  place/'  an  information  that  charges  a  de- 
fendant with  keeping  a  '*  lewd  house  and  place ''  does  not  charge  two 
separate  and  distinct  offenses,  as  the  keeping  of  a  house  of  the  kind 
designated  and  the  keeping  of  a  place  of  the  same  character  are  but 
different  ways  or  methods  of  violating  the  statute,  and  may  each  be 
charged  separately,  or  both  conjunctively  as  constituting  but  one  of- 
fense when  they  refer  to  the  same  transaction  by  the  same  person 
and  at  the  same  time. 

2.  Same— DisoBDEBLT  House. 

Under  that  part  of  section  1323,  Mills'  Ann.  Stats.,  which  makes  it  an  of- 
fense to  '*  keep  a  common,  ill-governed  and  disorderly  house  to  the 
encouragement  of  idleness,  gaming,  drinking,  fornication  or  other 
misbehavior,'*  a  count  in  an  information  which  charges  the  offense 
in  the  language  of  the  statute  down  to  and  including  the  word  "  for- 
nication," and  then  proceeds  to  add  several  other  specific  acts  of 
disorderly  conduct  and  misconduct  of  the  same  general  character 
as  those  named  in  the  statute  does  not  invalidate  the  information  as 
being  based  upon  more  than  one  section  of  the  statute  creating 
separate  offenses,  as  the  added  language  may  be  included  in  the  ex- 
pression of  the  statute  **  other  misbehavior  "  if  of  the  same  general 
character  as  those  specified,  and  if  not,  may  be  regarded  as  surplos- 

3.  Same. 

An  information  which  charges  defendant  with  keeping  a  disorderly 
house  and  after  enumerating  the  specific  acts  of  misconduct  named 
in  the  statute  as  encouraged  by  the  keeping  thereof  proceeds  to  add 
thereto  other  specific  acts  not  named  in  the  statute,  as  fighting,  dis- 
turbing the  peace,  etc.,  is  not  invalid  as  charging  two  offenses,  one 
for  keeping  the  kind  of  house  designated  and  another  for  fighting, 
disturbing  the  peace,  etc.    A  charge  that  defendant  kept  a  disor- 
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derly  hooBO  to  the  encouragement  of  fighting,  etc.,  is  not  a  charge 
that  defendant  indulged  in  fighting,  disturbing  the  peace,  etc. 

4.  Infobmations— EsEPiNG  Lbwd  and  Disobdbbly  Houses. 

An  information  for  keeping  a  lewd  or  disorderly  house  under  the  stat- 
ute need  not  specify  any  particular  acts  of  lewdness  or  disorderly 
conduct  complained  of,  but  it  is  sufficient  if  the  offense  is  charged 
in  the  language  of  the  statute. 

6.  Same— Pbactice— BiiiL  op  Pabticulabs. 

In  a  prosecution  for  keeping  a  lewd  and  disorderly  house  under  the 
statute,  it  was  not  error  for  the  court  to  refuse  to  require  the  district 
attorney  to  furnish  defendant  a  bill  of  particulars. 

6.  Pbaotioe  in  Cbiminal  Gases— Jubiks—Waiveb. 

If  at  the  trial  of  a  criminal  case  defendant's  counsel  knew  that  the  in- 
formation and  affidavit  on  which  it  was  based  were  given  to  the 
•    jury  and  taken  to  their  room  along  with  the  instructions,  and  failed 
at  the  time  to  object  thereto,  it  is  too  late  to  raise  the  objection  on 
review  or  motion  for  new  trial. 

7.  Keeping  Lewd  and  Disobdeblt  House— Evidence — Pbacticb. 
In  a  prosecution  for  keeping  a  lewd  and  disorderly  house  the  general 

reputation  of  the  defendant  and  of  the  house  and  of  the  men  and 
women  who  resort  to  the  house  is  admissible,  and  evidence  of  for- 
mer convictions  of  defendant  for  previous  offenses  of  the  same 
general  character  is  competent  to  show  defendant's  reputation. 

&  Same. 

In  a  prosecution  for  keeping  a  lewd  and  disorderly  house  evidence  that  a 
petition  signed  by  a  number  of  citizens  of  the  community  where  de- 
fendant lived  had  been  presented  to  the  city  council,  in  which  de- 
fendant was  referred  to  as  a  lewd  woman,  was  not  admissible  to 
show  defendant's  general  reputation. 

0.  Same. 

In  a  prosecution  for  keeping  a  disorderly  house  it  was  error  to  admit  the 
evidence  of  a  witness  that  he  had  heard  another  man  say  he  drank  a 
glass  of  beer  in  the  house,  as  such  evidence  is  hearsay  and  is  not 
competent  evidence  to  show  the  reputation  of  the  house. 

10.  Same. 

In  a  prosecution  for  keeping  a  lewd  and  disorderly  house  where  the  in- 
formation allege  the  offense  as  continuing  between  certain  dates, 
the  prosecution  was  not  confined  to  the  period  between  the  fiirst  and 
last  date  mentioned  in  the  information  but  might  prove  the  offense 
as  committed  at  any  time  before  the  filinir  of  the  information  and 
within  the  statute  of  limitations. 

Mr  or  to  the  County  Court  of  Mesa  County  • 

Thb  infonnation  under  which  the  conviction  was  had 
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charges  in  the  first  coimt  that  on  or  about  the  first  of  August, 
1898,  and  each  and  every  day  thereafter  till  November  10, 
the  defendant  knowingly  and  unlawfully  maintained  and 
kept  a  lewd  house  and  place  for  the  practice  of  fornication ; 
and  in  the  second  count,  containing  the  same  allegation  as  to 
time,  that  defendant  knowingly  and  unlawfully  kept  a  com- 
mon, ill-governed  and  disorderly  house  to  the  encouragement 
of  idleness,  gaming,  drinking,  fornication,  open  lewdness,  the 
solicitation  by  prostitutes  therefrom,  fighting,  the  willful  dis- 
turbance of  the  peace  and  quiet  of  the  neighborhood,  loud 
and  unusual  noises,  threatening  and  traducing. 

Mr.  Henry  W.  Ross  and  Mr.  S.  N.  Wheelbr,  for  plain- 
tiff in  error. 

Mr.  David  M.  Campbell,  attorney  general,  Mr.  Calvin 
E.  Reed  and  Mr.  Dan  B.  Carey,  for  the  people. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court 

A  large  number  of  errors  have  been  assigned  and  argued. 
The  transcript  of  the  record  is  prepared  without  reference  to 
chronological  order  of  the  proceedings  below.  Both  the  rec- 
ord and  the  abstract  are  confusing,  and  it  has  been  a  labori- 
ous task  to  obtain  a  satisfactory  understanding  of  the  ques- 
tions sought  to  be  raised. 

The  attorney  general  in  his  brief  states  that  there  is  no 
affirmative  showing  in  the  record  as  certified  hei^  that  all  of 
the  evidence  heard  at  the  trial  is  contained  in  the  bill  of  ex- 
ceptions, or  that  all  of  the  instructions  given  by  the  court 
are  thus  preserved.  In  the  reply  brief  this  statement  is  not 
controverted ;  but  the  record,  as  a  whole,  shows  a  reasonable 
compliance  with  our  practice  in  these  particulars.  The  cer- 
tificate by  the  stenographer  of  the  court,  it  is  true,  does  not 
take  the  place  of  the  certificate  of  the  trial  judge,  but  by 
necessary  implication,  the  correctness  of  the  stenographer's 
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certificate  in  this  record  appears  from  other  recitals  made  by 
the  judge. 

We  make  the  foregoing  reference,  however,  that  we  may 
call  to  the  attention  of  the  profession  the  slovenly  manner 
in  which  records  are  sometimes  prepared.  To  examine  them 
with  a  view  to  do  justice  to  the  litigants  involves  unneces- 
sary labor  for  the  coui*t,  which  considerate  members  of  the 
bar  should  perform  for  themselves.  A  remedy  for  such  care- 
lessness, or  ignorance  of  our  rules,  is  a  summary  dismissal, 
which  will  be  used  if  the  practice  continues,  but  there  are 
certain  features  in  this  case  which  cause  us  to  relax  strict 
adherence  to  wholesome  practice. 

1.  It  is  said  that  in  the  first  count  an  attempt  was  made 
to  charge  two  entirely  distinct  and  separate  offenses,  viz, 
knowingly  and  unlawfully  maintaining  a  lewd  house,  and 
knowingly  and  unlawfully  maintaining  a  place  for  the  prac- 
tice of  fornication.  Counsel  either  misapprehend  or  misstate 
the  import  of  this  count.  Section  1323,  Mills'  Ann.  Stats. 
(Gen.  Stats.  1883,  sec.  829),  upon  which  itis  based,  reads,  ^*  If 
any  person  shall  *  *  ♦  maintain  or  keep  a  lewd  house  or  place 
for  the  practice  of  fornication,"  etc.  It  might  well  be  said 
that  ** house"  and  ''place"  are  used  as  synonymous*  terms. 
But  if  they  do  not  have  in  the  statute  the  same  meaning, 
then  the  keeping  of  a  house  of  the  kind  designated  and  the 
keeping  of  a  place  of  the  same  character  are  but  different 
ways  or  methods  of  violating  the  statute ;  and  being  stated 
therein  disjunctively,  these  acts,  when  they  relate  to  the  same 
transaction  and  are  committed  by  the  same  person  at  the  same 
time,  and  for  either  or  both  of  which  the  punishment  is  the 
same,  may  be  charged  each  separately,  or  both  conjunctively, 
as  constituting  but  one  offense,  without  violating  any  rule  of 
criminal  pleading. 

2.  It  is  stated  that  the  second  count  is  based  upon  two  dis- 
tinct and  separate  sections  of  the  statute,  viz,  sections  1323 
and  1305,  Mills'  Ann.  Stats.  (Gen.  Stats.  1883,  sees.  829  and 
821.)  In  this  contention,  also,  plaintiff  in  error  is  clearly 
wrong.    This  count  is  based  upon  the  concluding  part  of 


Digitized  by 


Google 


400  Howard  v.  The  Pboplb.  [April  T., 

section  1823  which  provides  a  punishment  ^^  if  any  peison 
*  *  *  shall  keep  a  common,  ill-governed  and  disorderly  house, 
to  the  encouragement  of  idleness,  gaming,  drinking,  fornica- 
tion or  other  misbehavior."  The  language  of  this  count  is 
in  the  precise  terms  of  the  statute  down  to  and  including  the 
word  '^  fornication,"  and  then  proceeds  by  the  addition  of  the 
other  language  found  therein. 

For  several  reasons  the  insertion  of  this  language  may  be 
upheld,  and  the  count  regarded  as  being  based  upon  seo- 
tion  1323.  The  concluding  portion  may  be  included  in  the 
expression  '*  other  misbehavior  "  found  in  the  statute,  for  the 
reason  that  the  specific  acts  set  forth  may  be  regarded  as  of 
the  same  general  character  as  those  previously  mentioned. 
If  not  of  the  same  nature,  they  may  be  regarded  as  surplus- 
age, and  enough  would  be  left  in  the  count  to  constitute  an 
offense. 

The  further  point  sought  to  be  made  that  two  distinct  of- 
fenses are  contained  in  this  count,  viz,  (1)  the  keeping  of 
the  kind  of  a  house  designated,  and  (2)  fighting,  disturbing 
the  peace,  etc.,  is  palpably  erroneous.  The  substantive  part 
of  the  offense  is  that  defendant  kept  a  disorderly  house  to 
the  encouragement  of  idleness,  gaming,  fighting,  etc.,  and 
not  that  she  kept  a  house  of  that  kind  and  also  indulged  in 
drinking,  disturbing  the  peace,  etc.  There  is  but  one  offense 
charged  in  either  one  of  these  counts,  and  the  authorities 
cited  by  counsel  for  plaintiff  in  error  to  the  proposition  that 
two  entirely  separate  and  distinct  offenses  cannot  be  com- 
bined in  one  count  because  it  would  be  thereby  rendered 
double,  are  not  applicable. 

3.  Another  objection  is  that  neither  count  of  the  informa- 
tion charges  any  specific  offense  against  the  defendant  under 
the  law.  The  argument  in  support  of  the  contention  is  that 
the  particular  acts  of  lewdness  or  disorder  complained  of 
should  have  been  set  forth,  so  that  defendant  might  know 
in  advance  for  what  offense  she  was  placed  on  trial.  This, 
also,  is  a  misconception,  or  misstatement,  of  the  real  nature 
of  the  offense.    Both  counts  are  in  the  exact  language  of  the 
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statute,  and  ordinarily  that  is  a  sufficient  compliance  as  to 
definiteness  and  precision  of  statement.  Manifestly,  neither 
count  is  subject  to  the  criticism,  for  in  the  first  the  defend- 
ant is  charged  with  unlawfully  maintaining  and  keeping  a 
lewd  house  at  a  certain  time  and  a  certain  place,  and  in  the 
second  count  with  keeping  a  disorderly  house  to  the  encour- 
agement of  idleness,  gaming,  drinking,  etc.,  and  it  is  not  es- 
sential that  the  particular  acts  of  idleness,  gaming  or  drink- 
ing should  be  set  out  in  the  information,  because  the  charge 
is  that  the  disorderly  house  was  kept  to  the  encouragement 
of  those  things,  and  not  that  the  defendant  was  guilty  of  the 
things  themselves  which  the  keeping  of  the  house  encouraged. 
Leartfv.  State,  39  Ind.  544;  State  v.  ffayward,  83  Mo.  299; 
U.  S.  V.  Oruikehank  et  al.,  92  U.  S.  642. 

4.  The  court  refused  to  order  the  district  attorney,  at  the 
request  of  the  defendant,  to  furnish  her  with  a  bill  of  partic- 
ulars. As  a  general  proposition,  it  rests  in  the  sound  discre- 
tion of  the  trial  court  to  order,  or  refuse,  a  bill  of  particulars ; 
and  except  in  the  case  of  gross  abuse  of  discretion,  the  ruling 
of  the  court  below  will  not  be  disturbed.  Wharton's  Crim. 
PL  &  Pr.  (9th  ed.)  §§  157,  705. 

But  it  follows  from  our  holding  that  the  allegations  of  the 
information  were  sufficiently  specific  and  definite,  that  the  rul- 
ing denying  a  bill  of  particulars  was  also  right.  We  might 
affirm  this  particular  ruling  of  the  trial  court  upon  the  ground 
that  the  record  discloses  that  the  application  came  at  so  late 
a  time  that,  for  such  reason  alone,  the  court  might  properly 
have  refused  to  grant  it. 

5.  At  the  conclusion  of  the  trial  the  court  gave  to  the 
bailiff  to  be  taken  to  the  jury  room  along  with  the  instruc- 
tions the  information  and  the  affidavit  of  the  city  marshal 
upon  which  the  information  was  based,  and  it  seems  (at  least, 
it  is  claimed  to  have  been  shown  by  affidavits  produced  by 
counsel  in  support  of  the  motion  for  a  new  trial)  that  this 
information,  and  especially  the  accompanying  affidavit,  were 
read  by  the  jury,  and  that  they  mainly  relied  upon  their  con- 
tents in  rendering  their  verdict  of  gidlty.    Without  passing 
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upon  ihe  main  question  sought  to  be  raised,  it  is  sufficient 
for  the  purpose  of  this  opinion  merely  to  say  that  the  defend- 
ant is  not  in  a  position  to  be  heard  upon  it.  She  was  repre- 
sented at  the  trial  by  two  attorneys,  one  of  whom  only  makes 
an  affidavit  respecting  what  occurred  in  regard  to  the  send- 
ing of  this  affidavit  to  the  jury,  and  even  he  does  not  swear 
that  he  did  not  at  the  time  know  of  the  action  of  the  court, 
but  only  that  he  was  not  aware  at  the  time  he  filed  his  mo- 
tion for  a  new  trial  that  this  affidavit  was  ''  used  and  read  by 
the  jury  in  its  deliberations."  There  is  no  affidavit  by,  or 
claim  in  his  behalf  made  that,  the  other  attorney  for  the  de- 
fendant, who  was  present  at  the  time,  did  not  then  know 
that  the  affidavit  was  sent  to  the  jury.  In  other  words,  for 
aught  that  appears,  both  counsel  knew  of  this  action  of  the 
court  at  the  time  it  was  done,  and  neither  interposed  any 
objection.  We  do  not  say  in  this  case  that  counsel  permitted 
this  to  be  done  for  the  purpose  of  taking  advantage  of  it  in 
case  the  verdict  was  against  their  client,  but  we  do  say  that 
courts  will  not  tolerate  the  pi'actice  which  would  allow  coun- 
sel to  stand  quietly  by,  without  interposing  any  objection, 
and  see  the  court  do  an  improper  act  that  might  result  to  the 
injury  of  their  client,  and  then  seek  to  take  advantage  of  the 
error  in  case  of  an  adverse  verdict  State  v.  Nichols^  29  Minn. 
857. 

6.  Many  errors  have  been  assigned  and  argued  to  the  rul- 
ings of  the  trial  court  upon  the  admission  and  rejection  of 
testimony  and  to  the  instructions.  These  will  not  be  noticed 
in  detail,  as,  for  lack  of  proper  objections,  and  for  failure  of 
plaintiff  in  error  to  comply  with  our  rules  of  practice,  she  is 
not  in  a  position  as  to  some  of  them  to  ask  for  a  review. 
But  our  refusal,  in  this  matter,  is  to  be  taken  neither  as  an 
approval  or  disapproval  of  such  assignments. 

We  are,  however,  compelled  to  reverse  the  judgment.  We 
are  free  to  say  that  we  have  endeavored  to  affirm  it,  but  in 
several  particulars  the  trial  court  so  palpably  violated  well 
established  principles  of  criminal  law,  which  are  the  property 
of  every  defendant  accused  of  crime,  irrespective  of  the  na- 
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ture  of  the  offense  charged,  that  we  cannot  approve  of  its 
action  without  disregarding  previous  well  considered  deci- 
sions of  this  and  other  courts. 

We  do  not  set  aside  the  verdict  upon  the  ground  so  strenu- 
ously urged  that  the  evidence  is  not  sufficient  to  uphold  it ; 
for  the  jury  was  the  proper  tribunal  to  determine  that  ques- 
tion, and  there  was  sufficient  legal  evidence  to  sustain  the 
finding.  But  to  that  verdict  there  contributed  erroneous  rul- 
ings of  the  trial  court  which  make  it  necessary  to  overthrow 
it.  The  evidence  is  largely,  if  not  altogether,  circumstantial 
in  character,  as  in  the  nature  of  things  in  cases  of  this  kind 
it  must  be.  It  was  proper  to  introduce  competent  evidence 
as  to  the  reputation  of  the  plaintiff  in  error,  herself,  since 
she  was  an  inmate  of  the  house,  and  also  the  general  reputa- 
tion of  the  house  itself.  Likewise  was  it  proper  to  introduce 
legitimate  testimony  as  to  the  reputation  of  the  men  and 
women,  if  any,  who  resorted  to  the  house.  Evidence  of 
former  convictions  in  the  police  magistrate's  court  of  the 
defendant  for  previous  offenses  of  the  same  general  character 
as  that  included  in  this  information  was  proper,  if  for  no 
other  reason  than  that  it  tended  to  show  her  reputation  in 
the  community  where  she  lived  in  the  very  particular  which 
was  involved  in  this  charge. 

But  the  admission  of  evidence  that  a  petition  signed  by  a 
number  of  citizens  of  the  community  where  defendant  lived 
had  at  one  time  been  presented  to  the  city  council,  in  which 
she  was  referred  to  as  a  lewd  woman,  was  erroneous.  It  is 
an  improper  method  of  establishing  general  reputation.  So, 
aJbso,  was  there  error  in  admitting  the  testimony  of  the  wit- 
ness Keller  that  he  had  heard  another  person  say  that  the 
latter  had  drunk  a  glass  of  beer  in  defendant's  house.  It 
was  not  only  hearsay,  but  was  not  the  proper  way  in  which 
to  establish  the  general  reputation  of  the  house  as  one  in 
which  drinking  was  carried  on. 

Other  similiar  errors  in  the  admission  of  testimony  might 
be  enumerated,  but  the  foregoing  are  sufficient  to  indicate 
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the  objectionable  character  of  the  rulings  attacked,  and  in 
the  event  of  a  new  trial  they  should  be  avoided. 

The  errors  assigned  to  these  instructions  given  by  the  court 
of  its  own  motion  which  plaintiff  in  error  is  in  a  position  to 
press  we  do  not  consider  tenable,  and  our  attention  has  not 
been  called  to  any  substantial  objection  thereto.  The  in- 
structions given  by  the  court  at  the  instance  of  the  district 
attorney  ought  not  to  have  been  given  at  all ;  for  some  ot 
them  were  not  founded  on  any  evidence  in  the  case.  In  so 
far  as  they  enunciate  correct  principles  of  law,  under  the 
facts,  they  had  already  been  given  by  the  court  of  its  own 
motion ;  and  in  so  far  as  they  were  a  departure  from,  or  ad- 
dition thereto,  they  were  erroneous. 

Counsel  for  plaintiff  in  error  have  criticised  the  action  of 
the  trial  court  in  admitting  testimony  within  a  period  of 
eighteen  months  (the  statutory  period  of  limitation)  prior  to 
the  time  of  the  returning  of  the  information  which  charged  a 
continuing  offense.  They  say  that  under  the  Massachusetts 
rule  tliis  was  error,  and  that  the  evidence  should  have  been 
confined  to  the  period  between  the  first  and  last  date  men- 
tioned in  the  information.  This  rule  has  been  adopted  by 
the  Texas  court  of  appeals,  but  we  concur  in  the  opinion  of 
Mr.  Bishop,  who,  in  his  work  on  Criminal  Procedure  (2d  ed.), 
§  402,  declares  that  the  rule  is  not  based  upon  principle,  and 
should  not  be  followed.  See,  also,  1  Bishop  on  Crim.  Proc. 
(2d  ed.),  §  888,  and  State  v.  Nichoh,  68  N.  H.  41. 

From  what  has  already  been  said,  the  trial  court  will  not, 
in  the  event  of  a  new  trial,  fall  into  the  errors  contained  in 
this  record,  but  we  desire  to  say  further  that  in  its  instruc- 
tions the  court  did  not  observe  the  legal  distinction  between 
fornication  and  adultery ;  and  while  the  instructions  given 
as  to  the  degree  of  evidence  required  may  not  be  reversible 
error,  yet  the  jury  should  have  been  given  to  understand  more 
clearly  that  their  conclusion  must  be  upon  the  evidence  be- 
yond a  reasonable  doubt.  Other  instructions  given  may  be 
subject  to  the  criticism  of  incompleteness ;  but,  taken  as  a 
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whole,  we  do  not  think  they  are  subject  to  the  many  objec- 
tions urged. 

We  are  constrained  to  remark  that  the  prejudicial  errors 
committed  in  this  case  were  due  to  the  improper  insistence 
upon  the  part  of  the  district  attorney.  In  their  zeal  to  secure  a 
conviction,  prosecuting  officers  should  not,  as  they  sometimes 
do,  offer  Lacompetent  evidence  and  contend  for  instructions 
which  are  of  doubtful  soundness,  particularly  where  a  jury 
may  safely  be  trusted  to  do  substantial  justice  under  legiti- 
mate evidence  and  instructions  which  have  stood  the  test  of 
searching  criticism  in  appellate  tribunals. 

Because  of  the  errors  pointed  out,  the  judgment  must  be 
reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Beversed. 


[No.  4175.] 
The  People  ex  rel.  Green  v.  The  Coxirt  of  Appeals. 

1.  JUBISDIOriON— SUPBBMK   CoUBT— SuPEBINTENDINe  CONTBOL  OVSR 

INFERIOB  COUBTS. 

The  supreme  court's  constitutional  power  of  "  superintending  control 
OYer  all  inferior  courts  *'  was  not  designed  to  secure  the  review  of 
judgments  in  connection  with  ordinary  appellate  jurisdiction,  but 
should  be  exercised  only  in  special  or  extreme  cases,  whose  peculiar 
circumstances  as  to  the  facts  or  the  law  governing  the  same  justify 
a  resort  to  it. 

2.  Same— Superintending  Control  over  Court  of  Appeals. 

The  supreme  court  may  exercise  its  power  of  **  superintending  control '* 
over  the  court  of  appeals  when  the  court  of  appeals  is  without  ju- 
risdiction to  review  the  judgment  in  question.  And  when  in  a  clear 
case  the  court  of  appeals  refuses  to  be  guided  or  controlled  by  the 
law  as  laid  down  in  prior  decisions  of  the  supreme  court,  it  would 
become  the  imperative  duty  of  the  supreme  court  to  resort  to  its 
power  of  *'  superintending  control ''  in  order  to  enforce  uniformity 
of  decisions  in  the  appellate  courts  of  the  state. 

3.  Same. 

When  the  court  of  appeals  has  jurisdiction  to  review  a  case,  its  jurisdic- 
tion is  not  affected  by  the  correctness  or  incorrectness  of  its  deci- 
sion, and  if  Its  decision  is  not  contrary  to  any  prior  decision  of  the 
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sapreme  court,  it  cannot  be  reviewed  by  the  Bupreme  court  under 
its  power  of  **  superintending  control "  on  the  ground  that  it  is  at 
Tftriance  with  the  settled  doctrine  upon  the  subject  under  consider- 
ation. 

4.  JuBiSDicnoN— Habbas  Cobpus — Custody  of  Infants. 

The  court  of  appeals  has  jurisdiction  to  reyiew  the  judgment  of  a  dis- 
trict court  in  a  habeas  corpus  proceeding  to  determine  the  right  to 
the  custody  of  an  infant,  and  the  supreme  court  will  not  issue  a  writ 
of  certiorari  to  reyiew  the  judgment  of  the  court  of  appeals  in  such 
case. 

Petition  for  a  Writ  of  Certiorari. 

Mr.  Henry  T.  Sale  and  Mr.  Morgan  Edgar,  for  peti- 
tioner. 

Messrs.  Pattebsok,  Richardson  &  Hawkins,  for  le- 
spondent. 

Per  Curiam.  This  is  a  petition  for  a  writ  of  certiorari  to 
review  a  judgment  of  the  court  of  appeals  in  the  case  of  Eliza 
J.  McKercher  et  al,  v,  Frederick  L  Qreen^  brought  to  that 
court  on  a  writ  of  error  to  a  judgment  of  the  district  court 
of  Arapahoe  county.  A  proceeding  in  habeas  corpus  was  in- 
stituted in  the  district  court  to  determine  the  right  to  the 
custody  of  an  infant  child,  as  between  the  father  and  the  im- 
mediate family  of  the  deceased  mother.  The  district  court 
awarded  the  custody  of  the  child  to  the  father.  The  court 
of  appeals  reversed  this  judgment,  and  remanded  the  case  to 
the  district  court,  with  instructions  that  a  decree  be  entered 
dismissing  the  writ  and  awarding  the  custody  of  the  child  to 
respondents,  upon  the  ground  that  the  best  interests  of  the 
child  would  be  thereby  subserved.  McKercher  v.  Qreen^  13 
Colo.  App.  270. 

The  grounds  upon  which  the  right  to  the  writ  is  predicated 
are,  first,  that  the  court  of  appeals  had  no  jurisdiction  to  re- 
view the  judgment  of  the  district  court ;  second,  that  if  it 
should  be  held  that  it  had  jurisdiction  to  review  the  judgment, 
it  exceeded  its  jurisdiction  and  greatiy  abused  its  discretion, 
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in  rendering  the  particular  judgment  it  did  render.  It  is  con- 
ceded that  no  appeal  to  or  writ  of  error  from  this  court  would 
lie  to  review  the  judgment  rendered  by  the  district  court  in 
the  first  instance ;  and  that  if  reviewable  at  all,  on  appeal  or 
error,  it  was  within  the  exclusive  and  final  jurisdiction  of  the 
court  of  appeals  ;  and  the  review  now  asked  can  only  be  had 
in  the  exercise  of  our  "  general  superintending  control  over 
all  inferior  courts/'  lodged  in  the  supreme  court  by  section  2, 
article  6  of  the  constitution,  which  reads  as  follows : 

**  The  supreme  court,  except  as  otherwise  provided  in  this 
constitution,  shall  have  appellate  jurisdiction  only,  which 
shall  be  coextensive  with  the  state,  and  shall  have  a  general 
superintending  control  over  all  inferior  courts,  under  such 
regulations  and  limitations  as  may  be  prescribed  by  law.*' 

We  are  directly  called  upon,  in  this  and  three  other  cases 
now  pending,  to  lay  down  the  rule  which  should  govern  us 
in  the  exercise  of  the  power  of  "  superintending  control "  con- 
ferred upon  us  by  the  foregoing  provision,  in  reference  to  the 
action  and  decisions  of  the  court  of  appeals.  It  is  strenuously 
insisted  by  some  of  the  petitioners  in  these  cases  that  it 
should  be  exercised  in  all  cases  where  the  court  of  appeals 
ignores  or  misconceives  any  well  settled  rule  of  law  upon  any 
given  subject,  or  fails  to  regfularly  pursue  the  authority  con- 
ferred upon  it.  We  do  not  think  that  this  is  the  intendment 
of  this  provision.  As  was  said  in  People  v.  Richmond^  16 
Colo.  278 : 

'*  It  was  not  designed  to  secure  the  review  of  judgments 
in  connection  with  ordinary  appellate  jurisdiction ; "  but, 

"  It  was,  rather,  intended  that  the  power  thus  lodged  in 
the  supreme  court  should  be  exercised  only  in  special  or  ex- 
treme cases,  whose  peculiar  circumstances  as  to  the  facts  or 
the  law  governing  the  same  justify,  in  the  opinion  of  this 
court,  a  resort  to  it."     In  re  Ingersoll^  60  La.  Ann.  748. 

Without  attempting  to  specify  the  reasons  that  may  be 
sufficient  to  justify  us  in  exercising  the  power  in  other  cases, 
we  are  of  the  opinion  that  it  may  be  resorted  to  in  the  follow- 
ing instances: 
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FlrBt.  When  the  court  of  appeals  is  without  jurisdiction 
to  review  the  judgment  in  question. 

Second.  When  in  a  clear  case  it  refuses  to  be  guided  or 
controlled  by  the  law  as  laid  down  in  the  prior  decisions  of 
this  court. 

In  this  event,  it  would  become  our  imperative  duty  to  re- 
sort to  it,  in  order  to  enforce  uniformity  of  decision  in  the 
appellate  courts  of  the  state. 

In  the  present  case  it  is  not  claimed  that  the  judgment  of 
the  court  of  appeals  is  contrary  to  any  prior  decision  of  this 
court ;  but  that  in  rendering  the  particular  judgment  com- 
plained of,  it  applied  to  the  undisputed  facts  of  the  case  a 
rule  of  law  at  variance  with  the  settled  doctrine  upon  the  sub- 
ject under  consideration ;  and  that  if  its  jurisdiction  to  review 
the  judgment  of  the  district  court  be  conceded,  it  neverthe- 
less had  no  authority  to  render  the  judgment  it  did.  In  other 
words,  it  appearing  from  the  testimony  that  no  moral  disqual- 
ification prevented  the  father  from  receiving  the  custody  of 
the  child,  and  that  he  was  financially  able  to  provide  for  all 
its  wants,  and  raise  it  in  the  station  of  life  in  which  it  was 
bom,  the  court  had  no  power  to  deprive  him  of  its  custody, 
notwithstanding,  under  all  circumstances,  the  best  interests 
of  the  child  would  be  subserved  by  its  remaining  with  re- 
spondents. It  is  said  that  no  court  has  the  authority,  for 
such  reason,  to  deprive  the  father  of  his  natural  and  statu- 
tory right  to  the  guardianship  of  his  infant  child  ;  and  in  so 
doing,  the  court  of  appeals  exceeded  its  lawful  authority  in 
the  premises.  If  the  court  of  appeals  had  jurisdiction  to  re- 
view the  case  before  it,  it  is  clear  that  such  jurisdiction  was 
not  affected  by  the  manner  in  which  it  decided.  While  it  is 
true  that  jurisdiction  includes  not  only  the  power  to  hear  and 
determine,  but  also  the  power  of  the  court  to^render  the  par- 
ticular judgment  in  the  particular  case — ^that  is,  it  may  not  ren- 
der a  judgment  not  within  the  issues,  but  must  have  properly 
before  it  the  particular  question  it  assumes  to  decide — yet 
from  this  it  by  no  means  follows  that  if  it  wrongly  decides  a 
question  within  the  issues,  it  thereby  exceeds  its  jurisdiction. 
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In  other  words,  its  jurisdiction  is  not  affected  by  the  cor- 
rectness or  incorrectness  of  its  decision.  In  this  case  the 
court  of  appeals  was  called  upon  to  determine  whether,  under 
the  facts  and  circumstances  of  the  case  as  presented  by  the 
record  before  it,  the  district  court  had  correctly  adjudged  the 
right  to  the  custody  of  the  child.  It  was  therefore  within 
its  jurisdiction  to  determine  that  question ;  and  whether  it 
correctly  or  incorrectly  applied  the  rule  of  law  to  the  facts 
thus  presented,  is  not  open  to  inquiry  in  this  proceeding.  If 
it  is,  as  contended  by  counsel,  a  proper  exercise  of  our  super- 
intending control  to  determine  this  question,  theii  every  case 
within  the  final  jurisdiction  of  the  court  of  appeals  might  be 
brought  before  tiiis  court  for  review. 

The  remaining  question  is,  whether  the  court  of  appeals 
had  jarisdiction  to  review  the  judgment  of  the  district  court, 
it  being  a  judgment  in  a  habeas  corpus  proceeding.  Counsel 
for  petitioner  contend  that  no  review  of  such  judgment  can 
be  had  on  appeal  or  error  unless  the  same  is  expressly  pro- 
vided for  by  statute.  Whatever  may  be  the  rule  in  this  re- 
gard applicable  to  the  usual  judgment  in  habeas  corpua 
discharging  a  party  from  illegal  imprisonment,  we  think  tiiat 
in  a  case  where  the  controversy  involves  the  right  to  the  cus- 
tody of  an  infant^  although  the  writ  of  habeas  corpus  is  used 
to  determine  that  right,  it  is  nevertheless  a  civil  suit,  and 
the  judgment  rendered  being  a  final  adjudication  in  regard 
to  such  custody,  it  is  clearly  reviewable  by  the  court  of  ap- 
peals, under  the  statute  creating  that  court. 

Our  conclusion  is  that  the  petition  presented  is  insufficient 
to  justify  the  issuance  of  the  writ  prayed  for ;  and  the  demur- 
rer thereto  should  be  sustained,  and  the  petition  dismissed, 
which  is  accordingly  done. 

Petition  dismissed. 
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[No.  4182.] 

Ikgebsoll  y.  The  Coubt  of  Appeals  et  al. 

JUBISDIOnON— SUPEBIHTENDING  CONTROL  OF  SUPBBMS  CotJBT  OYBB 

CouBT  OF  Appeals. 
The  sapreme  court  will  not  in  the  exercise  of  its  power  of  superintend- 
ing control  review  by  certiorari  a  judgment  of  the  court  of  appeals, 
in  a  case  in  which  that  court  has  final  appellate  jurisdiction,  on  the 
ground  that  the  court  of  appeals,  in  considering  the  case,  disregarded 
its  own  rules  and  refused  to  follow  the  practice  therein  prescribed. 

Petition  for  Writ  of  Certiorari. 

Mr.  Hekby  Tbowbbidge,  for  petitioner. 

Messrs.  Pattebsok,  Richabdsok  &  Hawkins,  for  re- 
spondents. 

Per  Gublam.  This  is  one  of  the  cases  referred  to  in  Hie 
People  ex  rel.  Oreen  v.  Court  of  Appeals^  ante^  405 ;  and  is  in- 
stituted for  the  purpose  of  bringing  here  for  review  a  judg- 
ment of  the  court  of  appeals  in  the  case  of  The  Little  Valeria 
Gold  Mining  ^  Milling  Company  v.  Ingersoll^  reversing  a  judg^ 
ment  of  the  district  court  of  El  Paso  county.  The  facts  re- 
lied on  as  entitling  petitioner  to  this  relief  are  in  brief  as  fol- 
lows: 

The  petitioner  obtained  a  decree  establishing  a  lien  for  the 
sum  of  $2,129.25,  together  with  attorney's  fees  and  costs, 
amounting  in  the  aggregate  to  less  than  $2,500,  against  the 
property  of  the  Little  Valeria  Gold  Mining  &  Milling  Com- 
pany. On  error  to  the  court  of  appeals  this  decree  was  re- 
versed and  the  cause  remanded,  with  instructions  to  dismiss 
the  action.  The  jurisdiction  of  the  court  of  appeals  to  review 
this  decree,  if  properly  before  it,  is  admitted ;  but  it  is  alleged 
that  the  record  filed  in  the  court  of  appeals  did  not  contain 
an  authenticated  copy  of  the  judgment  sought  to  be  reviewed, 
and  was  in  other  respects  incomplete ;  that  the  bill  of  excep- 
tions was  not  signed  in  time  to  entitle  it  to  be  considered  in 


Digitized  by 


Google 


1900.]        The  People  v.  Court  of  Appeals.  411 

the  court  of  appeals,  and  that  the  assignment  of  errors  did 
not  contain  the  specific  error  upon  which  the  court  of  appeals 
reversed  the  judgment.  By  reference  to  the  opinion  of  the 
court  of  appeals,  a  copy  of  which  should  have  been  annexed 
to  this  petition  (reported  in  69  Pac.  Rep.  970 ;  14  Colo.  App. 
240),  it  will  be  seen  that  these  same  objections  were  urged, 
and  it  was  held  that  their  discussion  was  foreclosed  by  a  stip- 
ulation entered  into  by  the  parties,  whereby  the  cause  was 
submitted  for  final  hearing  on  the  amended  abstract,  which 
was  found  to  contain  facts  sufficient  to  entitle  the  court  to 
hear  and  determine  the  cause.  The  present  application,  there- 
fore, amounts  to  this :  that  because,  as  it  is  averred,  the  court 
of  appeals  disregarded  its  own  rules  and  refused  to  follow  the 
practice  therein  prescribed,  we  should,  in  the  exercise  of  our 
superintending  control,  review  its  action  and  determine 
whether  or  not  it  committed  an  error  in  passing  upon  the  suf- 
ficiency of  the  -record  before  it.  It  is  manifest  that  such  a 
case  does  not  come  within  either  of  the  instances  in  which 
our  power  should  be  exercised.  People  ex  rel.  Green  v.  Court 
of  Appeals^  supra. 

The  demurrer  to  the  petition  is  therefore  sustained,  and  the 
application  denied. 

Petition  denied. 


27    411 
I  33    151 

[No.  4079.]  "^  ^ 

The  People  ex  bel.  Livinqston  bt  al.  v.  The  Coubt 
OF  Appeals. 

JUBISOICTION— SUPEBIHTBNDING   CoNTBOL  OF  SUPBBMB  COUBT  OVBB 

CouBT  OF  Appeals. 
The  Bitpreme  court  will  not  in  the  exercise  of  its  power  of  superintend- 
ing control,  review,  by  certiorari^  a  judgment  of  the  court  of  ap- 
peals in  a  case  in  which  that  court  has  final  appellate  jurisdiction, 
on  the  ground  that  the  court  of  appeals  in  its  decision  ignored  de- 
cisions of  the  supreme  court  and  disregarded  the  law  therein  an- 
nounced, where  the  opinion  of  the  court  of  appeals  discloses  that  it 
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did  not  Sgnore  the  decisioiiB  of  the  supreme  court  but  considered 
tliem,  and  ftooepted  the  law  as  therein  laid  down  as  correct  and  con- 
toolling  as  a  general  proposition,  but  decided  that  in  the  particular 
case  before  the  court  the  peculiar  facts  and  circumstances  took  the 
case  out  of  the  general  rule  laid  down  in  the  supreme  conrt  cases 
and  brought  it  within  certain  well  recognized  exceptions. 

Petition  far  Writ  of  Certiorari. 

Mr.  G.  S.  Essex,  for  relators. 

Mr.  E.  C.  Glbnk,  Mr.  W.  B.  Vates,  Mr.  W.  B.  McNbbl 
and  Messrs.  Biokslbb,  McLean  &  BENiorrr,  for  respondent 

Peb  Cxtbiam.  This  is  also  one  of  the  cases  referred  to  in 
People  ex  rel.  Green  r.  Court  of  Appeals^  ante^  p.  406,  and  is 
an  application  for  a  writ  of  certiorari  to  review  a  judgment  of 
the  court  of  appeals  in  the  case  of  Livingston  v.  Dry  Goods  Co,^ 
affirming  a  judgment  of  the  district  court  of*  Pueblo  county. 
The  facts  out  of  which  the  controversy  arose  are  fully  set  forUi 
in  the  opinion  of  the  court  of  appeals,  reported  in  12  Colo.  App. 
820,  and  are  in  brief  as  follows : 

One  I.  S.  Glass,  a  merchant  of  Pueblo,  while  indebted  to 
plaintiffs  and  others  for  the  purchase  price  of  goods  in  the 
sum  of  about  $5,000,  gave  certain  chattel  mortgages  upon 
his  stock  of  goods  to  relators,  and  turned  over  the  mortgaged 
property  to  Livingston,  who  was  his  brother-in-law,  to  hold 
and  dispose  of  the  same ;  and  shortly  after,  absconded  from 
the  country,  going  to  Europe,  where  he  has  since  remained. 
The  plaintiffs,  some  of  whom  had  commenced  suits  by  attach- 
ment and  had  seized  and  taken  from  Livingston's  possession 
goods  amounting  to  about  $2,000,  commenced  this  action 
to  set  aside  the  chattel  mortgages,  upon  the  ground  that  they 
were  fraudulent  and  were  given  and  received  with  intent  to 
hinder  and  delay  plaintiffs  in  the  collection  of  their  claims. 
A  receiver  was  appointed  by  the  district  court,  who  took  pos- 
session of  the  property  for  the  purpose  of  discharging  the 
claims  of  plaintiffs  and  other  creditors  of  Glass,  and  wound 
up  the  insolvent  estate. 
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On  error  to  the  court  of  appeals  the  judgement  of  the  dis- 
trict court  granting  the  relief  prayed  for  was  affirmed.  It  is 
insisted  that  in  upholding  the  right  of  simple  contract  cred- 
itors to  maintain  an  action  in  the  nature  of  a  creditor's  bill, 
the  court  of  appeals  ignored  several  decisions  of  this  court 
and  disregarded  the  law  as  therein  announced.  By  referring 
to  the  opinion  of  the  court  of  appeals,  it  will  be  seen  that  this 
claim  is  unfounded.  Instead  of  ignoring  the  former  decisions 
of  this  court  upon  the  subject,  the  learned  writer  of  that  opin- 
ion specifically  referred  to,  and  carefully  considered  them,  and 
accepted  the  law  as  therein  laid  down  as  correct  and  control- 
ling as  a  general  proposition ;  but  sustained  the  right  of  the 
pkdntiffs  to  maintain  this  action,  although  their  claims  had  not 
been  previously  reduced  to  judgment,  upon  the  sole  ground 
that  the  facts  and  circumstances  surrounding  the  transactions 
in  question  took  this  case  out  of  the  general  rule  laid  down 
in  those  cases,  and  brought  it  within  certain  well  recognized 
exceptions.  We  can  find  nothing  in  the  reasoning  or  conclu- 
sions of  the  court  of  appeals  that  shows  any  disposition  to  dis- 
regard the  law  upon  this  subject,  as  laid  down  by  this  court, 
or  any  attempt  to  announce  a  doctrine  that  in  any  manner 
conflicts  therewith.  It  has  simply,  in  the  exercise  of  its  juris- 
diction, decided  that  the  peculiar  facts  of  this  particular  case 
do  not  bring  it  within  the  general  rule  that  controls  the  right 
to  maintain  an  action  in  the  nature  of  a  creditor's  bill. 

Our  conclusion  is  that  the  opinion  of  the  court  of  appeals 
is  not  obnoxious  to  this  objection ;  and  the  other  objections 
urged  do  not  bring  the  case  within  any  rule  that  would  justify 
our  interference  in  this  proceeding.  The  demurrer  is  there- 
fore sustained,  and  the  petition  dismissed. 

PeUtum  demed* 
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[No.  8928.] 
Db  St.  Aubik  y.  Mabshall  Field  &  Co. 

1.  Contbaots—Salks— Parol  Eyidbnob— Written  Instrumbhtb. 
The  rale  that  parol  eyidence  is  inadmissible  to  contradict  or  vary  the 

terms  of  a  valid  written  instrument  does  not  apply  to  written  in- 
struments introduced  to  establish  an  agreement,  which  are  merely 
in  execution  of  a  contract  which  they  do  not  profess  to  show  or 
which  are  but  incidents  or  results  of  such  contract  Wheraby  an 
oral  agreement  two  separate  stocks  of  goods  were  transferred  and 
afterwards  a  bill  of  sale  was  made  and  deliyered  including  only  one 
of  the  stocks,  parol  evidence  was  admissible  to  prove  the  contract 
and  to  show  that  it  included  both  stocks. 

2.  CoNTBAOTs— Sales— Replevin. 

Where  a  firm  transferred  two  stocks  of  goods  the  vendee  entering  into 
possession,  and  afterwards  by  a  tripartite  agreement  between  the 
vendee,  a  member  of  the  vendor  firm  and  a  creditor  of  the  firm,  the 
vendee  transferred  both  stocks  back  to  the  vendor  who  transferred 
them  to  the  creditor,  but  the  bills  of  sale  afterwards  executed  in- 
cluded only  one  of  the  stocks  which  the  creditor  took  possession  of, 
the  contract  for  both  stocks  was  an  executed  one  and  the  purchas- 
ing creditor  might  maintain  a  suit  in  replevin  to  recover  possession 
of  the  other  stock  of  goods,  and  the  fact  that  the  party  directly  trana* 
fencing  the  goods  to  him  was  not  in  possession  at  the  time  could  not 
affect  his  right  to  maintain  his  action,  since  he  claimed  the  transfer 
of  both  stocks  to  him  by  the  tripartite  agreement  between  the  three 
parties  and  he  was  entitled  to  maintain  the  action  independent  of 
the  subsequent  transfer  of  the  member  of  the  debtor  firm. 

8.  Practice— Motion  for  Nonsuit. 

A  motion  for  a  nonsuit  cannot  be  sustained  when  there  Is  evidence  tend- 
ing to  prove  a  contrary  state  of  facts  from  those  relied  upon  In  sup- 
port of  the  motion,  if  such  evidence  is  sufficient  to  support  a  state 
of  facts  entitling  the  party  against  whom  the  motion  is  made  to 
maintsdn  his  action. 

4.  Sales — Consideration— Waiyer—Repleyin. 

In  an  action  of  replevin  for  possession  of  a  stock  of  goods  claimed  un- 
der a  tripartite  agreement  whereby  defendant  transferred  the  stock 
to  a  third  party  and  that  party  to  plaintiff,  it  was  not  error  to  re- 
fuse to  permit  defendant  to  show  that  property  upon  which  he  ac- 
cepted a  deed  of  trust,  from  the  third  party,  as  part  consideratton 
for  the  transfer,  was  incumbered  by  an  attachment  at  the  time  he 
accepted  it,  where  he  did  not  offer  to  show  that  he  accepted  it  in 
ignorance  of  the  attachment,  or  that  upon  discovery  of  its  existenoo 
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he  liad  offered  to  reconvey  the  property  coyered  by  the  deed  of 
trust,  but  at  the  time  of  the  trial  it  appeared  he  still  claimed  under 
the  deed  of  trust.  Having  accepted  the  deed  of  trust,  and  continued 
to  claim  thereunder  after  knowledge  of  the  incumbrance,  which  he 
might  have  objected  to  at  the  time  he  received  it,  he  waived  his 
right  to  object  on  that  account. 

5.  Sales— CONSIDBRATION—EVIDBNCB. 

In  an  action  of  replevin  by  the  purchaser  of  a  stock  of  goods  against  the 
seller  it  was  not  error  to  refuse  defendants  offer  of  evidence  which 
he  claimed  would  show  that  the  consideration  which  he  was  to  re* 
ceive  had  never  been  paid,  where  the  offer  did  not  specify  what  the 
testimony  would  be  tending  to  prove  that  conclusion  nor  the  ulti* 
mate  fact  upon  which  he  relied  to  support  his  contention  upon  that 
point 

6.  Instbuctions. 

It  is  not  error  to  refuse  to  give  an  instruction  asked  if  the  substance  of 
the  instruction  has  already  been  given  in  other  instructions. 

7.  Instbuctioits — Pbbpondebancb  of  Evidbncb. 

An  instruction  that  advises  the  jury  that  plaintiff  is  required  to  estab- 
lish the  facts  entitling  him  to  a  recovery  by  a  fair  preponderance  of 
the  evidence,  is  not  subject  to  objection  by  defendant  because  it  re- 
quired the  facts  to  be  established  by  a  **  fair  preponderance  '*  instead 
of  a  preponderance,  as  it  was  more  favorable  to  defendant  as  given. 

8.  iHSTBUCTioNs— Assumption  of  Truth  of  Plbadikg. 

An  instruction  that  told  the  jury  that  plaintiffs  in  their  replication  gave 
a  history  of  the  transaction,  giving  in  substance  the  statements  of 
the  replication,  was  not  objectionable  as  assuming  the  truth  of  the 
statements  of  the  replication. 

0.  Saxb— Pabtt  at  whosb  Kbquest  Given  Bound  by  Thboby  of. 

Where  a  cause  is  submitted  to  a  jury  upon  a  theoiy  adopted  by  one  of 
the  parties  to  the  action  through  instructions  given  at  bis  request, 
he  cannot  be  heard  to  complain  that  such  theory  was  erroneous. 

Appeal  from  the  District  Caiirt  of  Q-arfield  Oaunttf. 

Action  in  replevin  by  appellees,  as  plaintiffs,  to  recover 
from  appellant,  as  defendant,  certain  personal  property. 
From  a  verdict  and  judgment  in  favor  of  plaintiffs,  the  de- 
fendant appeals. 

Mr.  John  T.  Shumate  and  Mr.  Ebnbst  A.  Mabtin,  for 
appellant. 

Messrs.  Rogers,  Guthbebt  &  Elus,  for  appellees. 
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Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court 

The  subject-matter  of  controversy  in  this  action  is  the 
ownership  and  right  of  possession  of  a  stock  of  merchandise 
at  Glenwood  Springs.  Up  to  July  18, 1896,  Magnan  &  Com- 
pany owned  this  stock,  as,  also,  another  at  Aspen.  On  this 
date  they  sold  both  stocks  to  appellant,  who  thereupon  took 
possession.  At  this  time  Magnan  &  Company  were  indebted 
to  appellees.  For  the  purpose  of  paying  this  indebtedness, 
the  latter  claimed  the  following  mutual  arrangement  was 
effected :  The  transaction  between  appellant  and  Magnan  & 
Company  was  rescinded,  and  the  stocks  of  merchandise  re- 
turned to  A.  U.  Magnan,  of  Magnan  &  Company,  who,  in 
turn,  transferred  the  same  to  the  appellees.  On  behalf  of 
appellant  it  is  claimed  that  the  subsequent  arrangement  upon 
which  appellees  rely,  so  far  as  they  were  concerned,  only  in- 
cluded Uie  Aspen  stock,  and  as  to  the  Glenwood  stock,  the 
arrangement  was  that  appellant  agreed  to  sell  the  same  to 
A.  U.  Magnan  upon  certain  terms  and  conditions,  which  he 
has  not  fulfilled.  What  the  arrangement  was  with  respect 
to  the  Glenwood  stock  is  the  controverted  question  of  fact 
The  evidence  on  behalf  of  appellees,  if  competent,  tended  to 
prove  that  the  transaction  by  which  they  became  vested  with 
the  title  to  the  stock  in  controversy  was  substantially  as  they 
claimed,  and  that  they  have  complied  with  their  agreement 
On  behalf  of  appellant  the  testimony  tended  to  establish  his 
version  of  the  arrangement,  and  that  A.  U.  Magnan  has  not 
performed  his  agreement  with  him,  under  which  he  was  to 
purchase  the  Glenwood  stock.  Numerous  errors  are  assigned, 
based  upon  the  ruling  of  the  court  in  giving  and  refusing  in- 
structions, and  the  admission  and  rejection  of  testimony, 
which  makes  it  necessary  to  give  a  brief  synopsis  of  the  tes- 
timony received,  the  offers  rejected,  and  the  substance  of  some 
of  the  instructions  given  and  refused. 

At  the  time  the  alleged  tripartite  agreement  was  made, 
upon  which  appellees  base  their  right  to  the  Glenwood  stock, 
a  bill  of  sale  was  executed  by  appellant  to  Magnan  for  the 
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Aspen  stock,  who  thereupon  transferred  this  stock  to  appellees 
faj  bill  of  sale.  Over  the  objection  of  appellant,  the  court 
admitted  oral  testimony  which  tended  to  prove  that  by  the 
tripartite  agreement,  the  Glenwood  stock  was  included  and 
transferred  to  the  appellees.  It  was  to  the  effect  that  it  em- 
braced the  stock  theretofore  transferred  by  Magnan  &  Com- 
pany to  appellant.  They  did  not  plead  either  fraud  or  mis- 
take, with  respect  to  these  bills  of  sale,  or  any  part  of  the 
transaction.  Magnan  was  permitted  to  state,  over  the  ob- 
jection of  appellant,  that  he  noticed  the  bills  of  sale  did  not 
include  the  Glenwood  stock ;  that  he  called  appellant's  atten- 
tion to  that  fact,  and  that  they  then  agreed,  without  the  knowl- 
edge of  appellees,  that  they  would  close  the  deal,  and  that 
he  (witness)  would  consent  to  appellant  holding  the  Glen- 
wood stock  until  the  conditions  which  witness  and  appellees 
were  to  comply  with,  in  consideration  whereof  appellant  was 
to  transfer  both  stocks,  were  executed ;  that  this  arrangement 
was  made  with  intent  to  deceive  appellees,  and  enable  wit- 
ness to  withhold  the  Glenwood  stock.  The  considerations 
which  appellant  was  to  receive  for  his  transfer  of  these  stocks, 
as  stated  by  Magnan,  were  a  deed  to  certain  property,  a  deed 
of  trust  upon  other  real  estate,  and  a  transfer  of  certain  life 
policies.  These  considerations  have  passed  to  him,  but,  it  is 
claimed,  that  the  property  included  in  the  deed  of  trust  was 
incumbered  by  an  attachment,  which  should  have  been  ror 
leased.  He  did  not  offer  to  prove  that  he  had  accepted  this 
deed  of  trust  without  knowledge  of  the  existence  of  the  at- 
tachment, or  that  on  learning  of  this  incumbrance,  he  had 
offered  to  release  this  security.  Magnan  thereafter  executed 
a  bill  of  sale  transferring  the  Glenwood  stock  to  the  appellees. 
Upon  this  evidence  of  the  transfer  of  the  stock  in  dispute, 
as,  also,  upon  the  alleged  tripartite  agreement,  appellees  rely 
to  maintain  this  action. 

At  the  conclusion  of  the  testimony  on  their  behalf,  ap- 
pellant moved  for  a  nonsuit,  grounds  for  which,  so  far  as 
necessary  to  notice,  were  to  the  effect  that  the  vendee  of 
personal  property  in  the  actual  possession  of  another  claim- 
VoL.  xxvn— 27 
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ing  title,  cannot  maintain  an  action  of  replevin  therefor,  and 
that  under  the  evidence  they  have  misconceived  their  remedy, 
in  that  they  should  have  brought  action  for  damages,  and 
not  for  replevin.  This  motion  was  denied.  It  is  claimed 
that  the  court  erred  in  giving  and  refusing  instructions  num-  ' 
bered  as  follows,  which  are,  in  substance,  (2)  the  burden  of 
proof  was  upon  the  appellees  to  establish  the  facts  entitling 
them  to  a  verdict  by  a  fair  preponderance  of  the  evidence. 

By  instruction  No.  21,  tendered  by  appellant  and  refused, 
a  request  was  made  to  instruct  the  jury  to  the  effect  that  the 
burden  rested  with  appellees  to  establish  their  right  to  the 
possession  of  the  property  in  dispute,  at  the  time  of  the  com- 
mencement of  the  action,  by  a  preponderance  of  the  evidence. 

By  another  instruction,  given  at  the  request  of  appellant^ 
the  jury  was  advised  that  appellees  could  not  maintain  this 
action  unless  they  were  entitled  to  tlie  immediate  possession 
of  the  goods  in  controversy  at  the  time  it  was  commenced. 

By  No.  4,  the  court  advised  the  jury  the  grounds  upon 
which  appellees  rely  for  a  recovery,  as  stated  in  substance  in 
the  replication,  prefacing  it  with  this  statement :  ^^  Plaintiffs, 
by  their  reply,  give  us  a  history  of  the  transaction  and  claim." 

The  first  point  made  by  counsel  for  appellant  is,  that  parol 
evidence  was  not  admissible  to  prove  that  the  mutual  arrange- 
ment claimed  by  appellees  to  have  been  entered  into  included 
a  transfer  to  them  of  the  stock  in  question,  for  the  reason 
that  the  bills  of  sale  executed  at  that  time  only  described 
the  Aspen  stock,  and  their  terms  could  not  be  contradicted 
by  parol  contemporaneous  evidence  in  the  absence  of  an  aver- 
ment of  fraud  or  mistake  in  their  execution.  The  rule  that 
**  parol  contemporaneous  evidence  is  inadmissible  to  contra- 
dict or  vary  the  terms  of  a  valid  written  instrument,"  which 
is  invoked  in  support  of  this  proposition,  is  not  applicable. 
The  transfer  of  personal  property  by  sale,  need  not  be  evi- 
denced in  writing.  Neither  bill  of  sale  purported  to  be  a 
settlement  between  the  parties  to  the  tripartite  agreement,  or 
as  evidencing  its  terms  and  conditions.  Appellees  claimed 
that  by  this  agreement  both  stocks  were  transferred  to  them* 


Digitized  by 


Google 


1900.]    Db  St.  Aubin  v.  Marshall  Field  &  Co.        419 

A  bill  of  sale  of  the  Aspen  stock  was  executed  and  delivered ; 
they  did  not  claim  that  the  Glenwood  stock  was  omitted 
therefrom  through  mistake  or  fraud  practiced  by  either  ap- 
pellant or  Magnan ;  they  were  simply  attempting  to  prove 
that  the  tripartite  agreement  embraced  both  stocks.  By  the 
introduction  of  parol  evidence  tending  to  establish  this  con- 
tention upon  their  part,  in  connection  with  the  bills  of  sale, 
they  were  not  seeking  to  vary  the  terms  of  the  latter ;  but 
to  prove  the  agreement  upon  which  they  relied  to  establish 
their  cause  of  action  by  evidence,  part  of  which  was  written 
and  part  oral.  By  being  permitted  to  do  so,  the  rule  that 
parol  contemporaneous  evidence  is  not  admissible  to  vary  the 
terms  of  a  valid  written  instrument  was  not  violated,  because 
it  does  not  apply  to  written  contracts  introduced  to  establish 
an  agreement,  which  are  merely  in  execution  of  a  contract 
which  they  do  not  profess  to  show,  or  which  are  but  inci- 
dents or  results  of  such  contract.  Taylor  v.  Oallandy  8  G. 
Greene  (Iowa),  17 ;  ffahn  v.  DoolitUe^  86  Am.  Dec.  757 ;  18 
Wis.  196 ;  WentwoTth  v.  Butler,  3  E.  D.  Smith  (N.  Y.),  805. 
Counsel  for  appellant  contend  that  the  motion  for  nonsuit 
interposed  at  the  conclusion  of  the  evidence  in  chief  for  ap- 
pellees, should  have  been  sustained,  for  the  reason  that  by  the 
terms  of  the  tripartite  agreement,  the  contract  with  respect 
to  the  Glenwood  stock  was  merely  executory,  and  that  the 
&ilure  of  appellant  to  deliver  possession  of  this  stock  would 
not  make  it  the  subject  of  replevin ;  in  other  words,  that  for 
a  breach  of  contract  of  this  kind,  the  remedy  of  appellees 
would  be  an  action  for  damages,  instead  of  one  for  the  recov- 
ery of  the  specific  chattels  claimed  to  have  been  purchased. 
When  this  motion  was  interposed,  the  testimony  tended  to 
establish  that  the  contract  on  behalf  of  appellees  had  been 
fully  performed ;  that  appellant  had  accepted  the  considera- 
tions for  which  he  was  to  make  the  transfer  of  the  Glenwood 
stock ;  therefore,  the  contract  was  no  longer  executory,  but 
fully  completed.  If  the  testimony  introduced  on  behalf  of 
appellees  on  this  subject  was  true,  they  were  the  absolute 
owners  of  this  stock,  and  entitled  to  its  possession,  and  could. 
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theiefore,  maintain  replevin.  20  Enc.  Law,  1064;  Sandler 
V.  Bremaham^  53  Mich.  567 ;  Hatch  v.  Fowler,  28  Mich.  205 ; 
Lingham  v.  EggleBton,  27  Mich.  824. 

In  support  of  this  motion  it  is  also  claimed  by  counsel  for 
appellant,  that  appellees  cannot  maintain  this  action  upon  the 
strength  of  a  transfer  of  the  stock  from  Magnan  to  them,  be- 
cause the  owner  of  personal  property  cannot  sell  his  right  or 
title  in  it  to  another  while  it  is  in  the  actual  adverse  posses- 
sion of  one  who  claims  title  to  it.  If  appellees  had  estab- 
lished no  right  to  the  ownership  and  possession  of  the  stock 
in  question,  except  that  based  upon  the  bill  of  sale  from  Mag- 
nan  to  them,  and  the  alleged  execution  of  the  agreement 
with  respect  to  this  stock  between  Magnan  and  appellant,  the 
question  raised  would  be  fairly  presented  for  consideration. 
They  do  not,  however,  rely  upon  those  matters  alone.  Their 
contention  was,  that  by  the  terms  of  the  tripartite  agreement, 
the  stock  had  been  transferred  to  them.  The  evidence 
tended  to  establish  that  they  had  fulfilled  their  part  of  the 
agreement,  and  under  the  authorities  last  above  cited,  they 
were  entitled  to  maintain  this  action  independent  of  any 
rights  which  they  may  have  acquired  by  the  subsequent  trans- 
fer of  Magnan  to  them  of  this  stock.  A  motion  for  nonsuit 
cannot  be  sustained  when  the  evidence  tends  to  prove  a  con- 
trary state  of  facts  from  those  relied  upon  in  support  of  such 
motion,  when  such  evidence  is  sufficient  to  support  a  state 
of  facts  entitling  the  party  against  whom  the  motion  is  made 
to  maintain  his  action. 

Appellant  complains  because  he  was  not  permitted  to  show 
that  the  property  upon  which  he  accepted  a  deed  of  trust  from 
Magnan  as  one  of  the  considerations  which  he  was  to  receive 
for  the  transfer  of  the  stock  in  dispute,  was  incumbered  by 
an  attachment  at  the  time  he  accepted  the  instrument  in  ques- 
tion. It  appeal's  that  this  deed  of  trust  had  been  accepted  by 
him,  but  he  did  not  offer  to  show  that  he  had  accepted  it  in 
ignorance  of  the  attachment,  or  that  upon  discovery  of  its  ex- 
istence, he  had  offered  to  reconvey  the  property  covered  by 
the  deed  of  trust.    It  also  appears  that  at  the  time  of  the  trial 
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he  still  claimed  under  the  latter.  Having  accepted  the  deed 
of  trust,  and  continued  to  claim  thereunder  after  knowledge  of 
the  fact  that  it  was  subject  to  an  attachment,  which  he  might 
properly  have  objected  to  at  the  time  he  received  the  deed  of 
trust,  he  must  be  held  to  have  waived  his  right  to  make  an 
objection  on  this  account. 

He  also  assigns  error  upon  the  refusal  of  the  court  to  per^ 
mit  him  to  offer  what  he  claims  was  competent  testimony. 
The  offers  in  this  respect  were  to  the  effect  that  the  considera- 
tion which  he  was  to  receive  for  a  transfer  of  the  Glenwood 
stock  had  never  been  paid,  without  specifying  what  the  tes- 
timony would  be  tending  to  prove  this  conclusion,  or  the  ul- 
timate fact  upon  which  he  relied  to  support  his  contention 
upon  this  point.     Tliis  offer  was,  therefore,  properly  rejected. 

It  is  urged  that  instruction  No.  2,  given  by  the  court  of  its 
own  motion,  is  erroneous,  because  it  required  the  appellees  to 
establish  the  facts  entitling  them  to  a  recovery  by  a  fair  pre- 
ponderance of  the  evidence,  and  failed  to  state  that  their  right 
to  a  recovery  must  be  limited  to  the  facts  established  and  ex- 
isting at  the  time  the  action  was  commenced.  For  these  rea- 
sons, it  is  urged  that  instruction  No.  21,  tendered  by  appel- 
lant, should  have  been  given,  because  it  limited  the  testimony 
to  a  preponderance,  and  further  stated  that  the  rights  of  ap- 
pellees must  be  determined  by  those  existing  at  the  time  when 
they  commenced  the  action.  Regarding  the  latter  criticism, 
it  is  sufficient  to  say  that  by  another  instruction,  requested 
on  behalf  of  appellant,  and  given,  the  court  did,  in  effect,  di- 
rect the  juiy  that  the  rights  of  appellees  to  the  possession  of 
the  property  in  dispute  were  those  which  the  testimony  es- 
tablished as  existing  when  the  action  was  begun.  So  that 
appellant  cannot  complain  of  either  of  the  instructions  noticed 
in  this  respect. 

Regarding  the  criticism  that  the  weight  of  the  testimony 
by  which  appellees  were  required  to  establish  the  burden  of 
proof  cast  upon  them  should  not  have  designated  that  they 
must  establish  the  facts  upon  which  they  relied  for  a  re- 
covery by  a  fair  preponderance  of  the  evidence,  it  is  sufficient 
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to  say  that  this  instruction  is  more  favorable  to  appellant 
than  the  one  tendered  by  him  and  refused.  '^  Fair  "  means 
**  free  from  clouds,"  "  not  obscure."  The  use  of  this  adjec- 
tive, in  connection  with  the  word  "  preponderance,"  placed  a 
greater  burden  upon  the  appellees  than  the  latter,  or  made 
it  necessary  for  them  to  establish  the  facts  upon  which  they 
relied  by  more  than  a  simple  preponderance  of  the  testimony. 
Therefore,  appellant  cannot  complain. 

Objection  is  made  to  instruction  No.  4,  because  it  gave,  in 
substance,  the  statements  of  the  replication  upon  which  ap- 
pellees relied  for  a  recovery  as  against  the  affirmative  aver- 
ments of  the  answer  of  appellant,  without  stating  that  this 
was  what  they  claimed  to  be  the  facts.  It  is  claimed  that 
the  court,  by  stating  that  in  this  reply  appellees  gave  a  his- 
tory of  the  transaction,  was,  in  effect,  assuming  that  this 
history  was  true.  We  do  not  tliink  the  instruction  com- 
plained of  is  susceptible  of  this  construction. 

Other  instructions  given  by  the  court  which,  it  is  claimed, 
were  erroneous,  and  also  instructions  refused,  which  counsel 
for  appellant  claimed  should  have  been  given,  we  will  not 
undertake  to  notice  in  detail,  for  two  reasons:  (1)  from  what 
has  been  said  it  is  apparent  those  given  by  the  court  were  cor- 
rect ;  and  (2)  those  refused  were  embodied  in  the  ones  given* 

In  conclusion,  and  in  answer  to  the  proposition  earnestly 
urged  by  counsel  for  appellant,  that  replevin  could  not  be 
maintained  for  the  goods  in  dispute,  it  is  sufficient  to  say, 
that  by  instructions  requested  upon  his  behalf  and  given, 
the  case  was  submitted  to  the  jury  upon  the  theory  that  if 
certain  facts  were  established,  the  verdict  must  be  in  his 
favor.  The  findings  thereon  were  adverse  to  his  contention. 
The  evidence  fully  sustains  the  findings  made  by  the  jury  on 
the  questions  of  fact  submitted  for  their  determination  under 
these  instructions.  It  therefore  becomes  unnecessary  for  us 
to  pass  upon  the  question  of  whether,  if  certain  conditions 
existed,  the  action  could  not  be  maintained,  because  the  trial 
court  appears  to  have  adopted  appellant's  theory  regarding 
his  defense.    Whether  this  was  a  correct  one  or  not,  is  im- 
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material.  The  joiy  having  found  the  facts  against  him  upon 
which  he  relied  to  establish  this  defense,  he  is  not  in  a 
position  to  complain.  The  judgment  of  the  district  court 
is  affirmed* 

Affirmed. 


[No.  4160.] 
Jain  v.  Bossbn. 


1.  DOMIOILB— RBSIDBNCE.  \  90    891 

The  distinctioD  between  a  mere  i-esidence  and  a  domicile  is  that  a  resi- 
dence in  law  is  nsed  to  designate  the  place  where  a  person  dwells, 
while  the  domicile  is  the  legal  home  of  a  person,  or  that  place 
where  the  law  presumes  that  he  has  the  intention  of  permanently 
residing  although  he  may  be  temporarily  absent. 

2.  DoMioHiB — Abandonment — Intention. 

When  one  has  acquired  a  domicile,  he  must  abandon  it  before  he  can 
gain  another.  To  effect  such  a  change  there  must  be  a  severance 
from  the  old  place  with  the  intention  of  uniting  with  the  new,  and 
these  must  concur.  A  mere  change  of  residence  is  not  sufficient  to 
acquire  a  domicile  elsewhere  unless  it  is  intended  to  be  permanent. 
Absence  for  a  temporary  purpose  does  not  result  in  an  abandonment 
of  a  domicile. 

3.  Same — Tempobaby  Absence — Elections. 

Where  a  man  and  his  wife  had  acquired  a  domicile  in  a  town  and  a 
short  while  before  election  they  removed  to  another  place,  where 
the  man  had  a  contract  to  work  on  a  mine,  with  the  intention  of  re- 
siding there  till  the  contract  was  finished,  and  during  the  time  left 
their  home  in  the  town  with  part  of  their  furniture  in  the  care  of 
another,  they  had  not  abandoned  their  domicile  and  were  legally 
entitled  to  vote  at  an  election  in  the  town  of  their  domicile  occur- 
ring during  the  time  of  their  residence  at  the  place  of  the  contract. 

4.  Elections— Qualification  op  Votebs— Law  Mandatory. 

The  requirements  of  the  law  on  the  qualification  of  electors  are  manda- 
tory and  must  be  strictly  observed. 

6.  Same— Domicile. 

The  mere  personal  presence  of  a  person,  otherwise  qualified,  in  a  voting 
precinct  for  the  period  required  by  law,  does  not  constitute  such 
person  a  legal  voter  in  the  precinct,  unless  he  has  moved  In  with  the 
honest  and  settled  intention  of  acquiring  a  domicile  in  the  precinct 
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A.  E1.BCTOB8— EliiaiBIUTT  TO  HOLD  OfFIOB. 

One  who  is  not  a  qualified  elector  of  a  town  is  ineligible  to  hold  the  office 
of  trustee  of  the  town. 

7.  Elsgtions—Ohangb  of  Domicilb. 

Wheie  a  man  living  with  his  wife  on  a  ranch  in  the  country  accepted 
employment  as  manager  of  a  mine  outside  but  near  a  town,  and 
took  a  room  at  a  hotel  which  he  testifies  he  intended  as  his  home 
until  he  could  secure  a  home  for  himself  and  wife  In  the  town,  al- 
though he  sometimes  slept  at  a  cabin  at  the  mine,  and  in  the  mean 
time  he  occasionally  visited  his  wife  at  the  ranch  where  he  had 
arranged  for  her  to  remain  until  they  could  dispose  of  their  place 
and  stock  when  they  intended  she  should  join  him  and  make  the 
town  their  permanent  residence,  he  acquired  a  new  domicile  at  the 
hotel  and  was  a  qualified  elector  and  eligible  to  the  office  of  town 
trustee  at  an  election  occun*ing  long  enough  after  his  removal  to 
the  hotel  to  qualify  him  under  the  statute  but  before  the  removal 
ol  his  wife. 

Error  to  the  County  Court  of  Botdder  County. 

Mr.  James  D.  Mbrwin  and  Mr.  Guy  D.  Duncan,  for 
plaintiff  in  error. 

Mr.  John  W.  Helbio,  for  defendant  in  error. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court 
The  contest  in  this  case  is  over  the  oflSce  of  trustee  for  the 
town  of  Ward.  The  canvassing  board  determined  that  de- 
fendant in  error  received  167,  and  plaintiff  in  error  131  votes. 
The  latter  brought  this  action  to  contest  the  election  of  his 
opponent.  From  a  judgment  in  favor  of  contestee,  contestor 
brings  the  case  here  for  review  on  error.  In  his  statement 
he  charges  that  fifty  persons,  whom  he  names  (including  con- 
testee), and  who  cast  their  votes  for  the  latter,  were  illegal 
voters.  On  the  trial  it  was  admitted  that  eleven  of  the  per- 
sons so  named  were  qualified  to  vote.  Of  those  remaining, 
(exclusive  of  contestee),  the  court  found  that  twenty-^ix 
were  qualified  electors,  which  gave  contestee  a  majority  of 
twenty-three  votes.  The  court  also  found  that  contestee 
was  a  legal  voter,  and  as  he  voted  for  himself,  his  majority  was 
increased  to  twenty-four.     The  two  important  questions  pre- 
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sented  are,  (1)  were  a  suflScient  number  of  the  twenty-six 
persons  whom  the  court  found  to  be  legal  voters  in  fact  qual- 
ified electors,  so  as  to  give  contestee  a  majority  over  his  op- 
ponent ;  and  (2)  was  contestee  himself  a  qualified  elector  of 
the  town  of  Ward  ? 

On  behalf  of  plaintiff  in  error,  it  is  contended  that  each 
of  these  questions  should  be  answered  in  the  negative.  If 
three  of  the  twenty-six  were  legal  voters,  it  would  result  in 
giving  contestee  a  majority  of  one.  Two  of  the  persons 
charged  in  the  statement  as  having  voted  for  contestee,  and 
whom  it  was  claimed  were  not  qualified  electors,  were  L.  L. 
Grover  and  wife.  The  court  found  that  they  were  qualified 
to  vote,  and  included  them  in  the  list  of  twenty-six.  The 
evidence  regarding  the  qualifications  of  these  persons  was  to 
the  effect  that  within  about  two  months  prior  to  the  election, 
they  had  lived  in  the  town  of  Ward  continuously  for  upwards 
of  five  years  ;  that  Mr.  Grover  had  a  residence  there  which 
they  occupied ;  that  about  two  months  before  the  election,  he 
had  taken  a  contract  on  a  mining  property  at  a  place  known 
as  Wall  Street;  that  his  wife  accompanied  him  to  that  place; 
that  he  did  not  rent  his  house  in  Ward,  but  left  it  and  part  of 
his  furniture  there  in  charge  of  a  Mr.  Blakely  ;  that  when  this 
contract  was  completed,  which  was  about  the  first  of  May 
succeeding  the  election,  they  both  returned  to  Ward  and  oc- 
cupied their  residence  at  that  place.  On  this  evidence  the 
trial  court  was  clearly  right  in  concluding  that  these  parties 
were  qualified  electors  in  the  town  of  Ward.  Their  domicile 
was  at  that  place.  The  distinction  between  mere  residence 
and  domicile  must  be  borne  in  mind.  The  foimer  is  used  in 
law  to  denote  that  a  person  dwells  in  a  given  place  ;  the  lat- 
ter is  the  legal  home  of  a  person,  or  that  place  where  the  law 
presumes  that  he  has  the  intention  of  permanently  residing, 
although  he  may  be  absent  from  it.  Rapaljae  &  Lawrence's 
Dictionary. 

When  one  has  acquired  a  domicile,  he  must  abandon  it 
before  he  can  gain  another.  To  effect  such  a  change,  there 
must  be  both  act  and  intention ;  in  other  words,  there  must 
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be  a  severance  from  the  old  place  with  the  intention  of  unit- 
ing with  the  new  one,  and  these  must  concur.  Kellogg  v. 
Hickman,  12  Colo.  266. 

A  mei-e  change  of  residence  is  not  sufficient  to  acquire  a 
domicile  elsewhere,  unless  it  is  intended  to  be  permanent. 
In  all  such  cases  it  is  the  intention  which  is  to  control,  so 
that  a  mere  temporary  absence  for  a  temporary  purpose  does 
not  result  in  an  abandonment  of  a  domicile.  Kellogg  v.  Hxeh- 
man^  supra  ;  10  Ency.  of  Law  (2d  ed.),  600. 

Grover  and  wife  had  only  left  Ward  for  a  special  pur- 
pose ;  there  was  no  evidence  whatever  from  which  it  could 
be  inferred  that  they  intended  to  abandon  their  residence  in 
that  town;  on  the  contrary,  the  evidence  was  conclusive 
that  they  expected  to  return  as  soon  as  the  object  for  which 
they  left  was  accomplished.  Under  such  a  state  of  facts, 
they  had  not  acquired  a  domicile  at  Wall  Street,  and  there- 
fore could  not  have  lost  the  one  at  Ward. 

The  court  also  found  that  John  Crimmins  and  wife  were 
legal  voters,  and  they  are  included  in  the  list  of  twenty-six. 
The  evidence  of  Crimmins  is  to  the  effect  that  he  and  his 
wife  went  to  Wall  Street  about  the  same  time  that  the  Grovera 
did,  Mr.  Crimmins  going  there  to  do  contract  work.  They  had 
both  resided  in  Ward  a  year  and  nine  months  prior  to  this  time. 
They  took  part  of  their  furniture  to  Wall  Street,  and  left  the 
remainder  at  Ward,  because  they  intended  to  return  to  that 
place  as  soon  as  the  contract  was  finished,  which,  after  the 
election,  they  did.  There  is  some  evidence  to  contradict 
that  given  by  Crimmins,  but  as  the  trial  court  found  that 
these  pai*ties  were  qualified  electors,  on  testimony  which,  in 
some  respects,  was  contradictory,  we  are  not  at  liberty  to 
disturb  the  findings  of  fact  necessarily  made.  Under  the 
authorities  and  the  reasons  given  in  holding  that  Grover 
and  wife  were  qualified  electors,  it  is  unnecessary  to  redis- 
cuss  this  question  on  the  evidence  submitted  below,  as  it  is 
sufficient  to  sustain  the  conclusion  of  the  trial  court,  that 
Crimmins  and  his  wife  were  legal  voters.  The  conclusion 
that  Grover  and  wife  and  Crimmins  and  wife  were  legal 
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voteis  gave  contestee  a  majority  of  two  over  contestor,  and 
it  therefore  becomes  unnecessary  to  determine  whether  all 
or  part  of  the  remainder  in  the  list  of  twenty-six  were  qual- 
ified electors,  as,  whatever  our  conclusion  might  be  on  this 
subject,  would  not  change  the  result.  We  notice,  however, 
in  this  connection,  that  the  record  discloses  circumstances 
well  calculated  to  cast  a  doubt  upon  the  good  faith  of  some  of 
these  parties,  who  moved  to  Ward  barely  a  sufficient  length  of 
time  before  election  to  comply  with  the  provisions  of  the  law 
relative  to  residence.  The  requirements  of  the  law  on  the 
qualifications  of  electors  are  mandatory,  and  must  be  strictly 
observed.  They  are  intended  to  prevent  the  colonization  of 
voters  within  any  particular  political  division.  Election  offi- 
cers should  strictly  enforce  the  law  which  is  intended  to 
prevent  illegal  voting.  The  mere  personal  presence  of  a  per- 
son otherwise  qualified  in  a  voting  precinct  for  the  period 
required  by  law,  does  not  necessarily  constitute  such  person 
an  elector,  unless  he  has  moved  in  with  the  honest  and  set- 
tled intention  of  acquiring  a  new  domicile. 

The  next  question  presented  is,  whether  or  not  contestee 
was  a  qualified  elector.  It  is  necessary  to  determine  this,  for 
the  reason  that  if  he  was  not,  he  could  not  hold  the  office  of 
trustee.  The  determination  of  this  question  depends  upon 
the  evidence  bearing  on  the  subject  of  his  residence  in  the 
town  of  Ward.  Prior  to  September  12,  preceeding  the  elec- 
tion, he  had  resided  with  his  wife  on  the  St.  Vrain,  where  he 
appears  to  have  established  a  home.  On  September  12,  he 
came  to  Ward,  and  accepted  employment  as  foreman  on  a 
mine  situate  partly  within  the  limits  of  the  town.  He  claims 
to  have  taken  up  his  residence  at  the  Utica  Hotel,  located  in 
Ward.  In  support  of  this  claim,  he  introduced  evidence  to 
the  effect  that  he  maintained  a  room  there  and  took  part 
of  his  meals  at  that  place.  Part  of  the  time  he  appears  to 
have  slept  at  a  cabin  at  the  mine  outside  of  the  corporate 
limits,  and  took  some  of  his  meals  at  the  mine.  He  left  his 
wife  on  the  St.  Vrain,  to  care  for  the  stock,  but  states  that 
it  was  arranged  that  as  soon  as  they  disposed  of  their  place 
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and  stock  it  was  their  intention  that  she  should  also  more  to 
Ward.  She  did  not,  in  fact,  make  the  move,  being  prevented, 
as  he  claims,  by  bad  roads,  and  on  account  of  their  failure  to 
make  the  disposition  of  their  property  on  the  St-Vrain  as  an- 
ticipated. He  visited  her  from  time  to  time  at  this  place. 
He  disposed  of  some  stock  and  made  inquiries  about  getting 
a  home  in  Ward  as  a  residence  for  himself  and  wife,  and  states 
that  prior  to  his  nomination  it  was  his  bona  fide  intention  to 
make  Ward  his  permanent  residence.  This  evidence  is  prac- 
tically undisputed,  except  in  some  minor  particulars ;  but  con- 
ceding that  it  is  controverted,  the  question  for  us  to  determine, 
is,  whether  or  not  it  is  sufficient  to  support  the  judgment  of 
the  trial  court,  that  contestee  was  a  qualified  elector  of  the 
town  of  Ward  at  the  time  of  the  election. 

This  question  presents  two  propositions :  (1)  did  contestee 
acquire  a  new  domicile ;  and  (2)  if  so,  where?  According 
to  his  testimony  he  had  actually  removed  from  his  residence 
on  the  St.  Vrain,  with  the  intention  of  abandoning  it,  and  ac- 
quiring one  at  Ward,  so  there  had  been  a  concurrence  of 
the  act  of  severance  from  the  old  place  and  the  intention 
of  uniting  with  the  new  one,  which,  under  the  authorities 
above  cited,  constitutes  and  is  the  test  to  apply  for  the  pur- 
pose of  determining  the  question  of  a  change  of  domicile.  It 
is  urged  that  because  of  the  fact  that  the  wife  remained  on 
the  St.  Vrain,  and  that  contestee  had  removed  none  of  his 
property  to  Ward,  except  necessary  wearing  apparel,  that 
he  cannot  in  law  be  heard  to  say  that  he  had  changed  his  dom- 
icile. These  circumstances  are  persuasive,  but  not  conclusive. 
Every  case  of  this  character  must  depend  upon  its  own  pecu- 
liar circumstances.  What  constitutes  a  change  of  domicile 
in  the  abstract  is  a  question  of  law,  but  whether  it  has  been 
effected  in  a  given  case  must  depend  upon  the  facts.  The 
evidence  considered  by  the  trial  court  is  sufficient  to  support 
the  findings  of  fact  from  which  the  trial  court  deduced  the 
conclusion  that  contestee  had  actually  changed  his  residence 
from  the  St.  Vrain,  and  these  findings  will  not  be  disturbed. 
He  states  that  as  between  the  cabin  at  the  mine  and  his  room 
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at  the  hotel,  he  made  the  latter  his  headquarters,  and  regarded 
that  as  his  home.  Which  of  these  places  was  his  domicile  was 
within  his  power  to  elect.  He  was  actually  present  at  the 
hotel  much  of  the  time  when  not  engaged  on  the  mine,  and 
being  there  with  the  intention  of  making  it  his  domicile,  would 
constitute  it  such  in  law.  We  conclude,  therefore,  that  he 
was  a  qualified  elector  of  the  town  of  Ward,  on  the  date  he 
was  elected  a  trustee  of  that  municipality. 

Many  errors  are  assigned  and  argued  on  the  rulings  of  the 
court  with  respect  to  the  admission  and  rejection  of  testimony, 
which  we  do  not  think  it  is  necessary  to  notice  in  detail.  So 
far  as  these  rulings  related  to  evidence  received  or  rejected, 
bearing  upon  the  legal  qualifications  of  the  four  persons  whom 
we  have  found  were  qualified  electors,  there  was  no  prejudi- 
cial error,  and  as  to  others,  it  is  immaterial,  for  whether  these 
rulings  are  right  or  wrong,  they  only  affected  the  status  ot 
those  voters  whose  qualifications  it  is  unnecessary  to  consider. 

It  being  clear  that  contestee  was  elected  by  a  sufficient  num- 
ber of  legal  votes  to  give  him  a  majority,  the  judgment  of  the 
trial  court  must  be  affirmed.  The  costs  in  this  court  will  be 
taxed  to  the  plaintiff  in  error. 

Judgment  a^fflrmed. 


[No.  4176.] 

FiCK  V.  Crook. 


1.  Appbllatb  Pbactice^Bills  of  Exceptions — ^Amendment. 

An  amendment  or  supplemental  bill  of  exceptions  contemplates  that  it 
contains  something  to  supply  defects  in,  or  in  aid  of  the  original, 
and  its  office  is  to  perfect  that  which  is  imperfectly  done  in  the 
original  and  not  to  originate  something  entirely  new.  Where  a  pre- 
tended amendment  or  supplemental  bill  of  exceptions  contains  en- 
tirely new  matters  none  of  which  were  contained  in  the  origrinal  and 
which  were  not  omitted  from  the  original  by  mistake,  it  is  ineffectii 
new  bill  and  if  presented  after  the  time  has  expired  for  tendering 
and  filing  a  new  bill,  it  cannot  be  received. 

2.  Same. 

Except  for  the  purpose  of  permitting  admissible  amendments  the  court 
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or  judge  has  no  authority  or  jurisdiction  to  add  to  or  change  a  bill 
of  exceptions  after  the  time  has  elapsed  within  which  it  must  be 
tendered. 

Appeal  from  the  County  Court  of  CMpin  County. 

This  action  was  commenced  by  appellee,  as  contestor,  in 
the  court  below,  against  appellant,  as  contestee,  to  contest 
the  election  of  the  latter  to  the  office  of  county  commissioner 
for  the  third  commissioners'  district,  of  Gilpin  county.  From 
a  judgment  in  favor  of  contestor,  the  contestee  appeals. 

The  condition  of  the  original  bill  of  exceptions  was  such, 
that  none  of  the  questions  which  appellant  sought  to  raise  could 
be  reviewed  in  tliis  court.  Thereupon,  through  his  counsel, 
he  obtained  leave  to  withdraw  the  same  for  the  purpose  of 
correction  or  amendment.  Thereafter  he  filed  what  is  desig- 
nated a  supplemental  bill  of  exceptions,  which  purports  to 
contain  his  petition,  presented  to  the  trial  court  for  a  change 
of  judges  to  try  the  cause,  the  affidavits  in  support  thereof, 
and  the  action  of  the  court  denying  the  petition.  These 
matters  were  also  incorporated  in  what  has  been  lodged  in 
this  court  as  the  record  proper.  When  the  supplemental 
bill  was  presented  below,  the  time  within  which  the  original 
bill  was  to  be  tendered  and  filed  had  expired.  The  term  at 
which  judgment  was  rendered  in  the  cause  had,  also,  lapsed 
by  operation  of  law.  Nothing  contained  in  the  supplemental 
biU  was  incorporated  in  the  original,  nor  did  the  latter  purport 
to  exhibit  anything  concerning  the  action  of  the  court  on  the 
petition  for  change  of  judges ;  neither  were  these  matteis 
omitted  from  the  original  by  mistake.  Appellee  moved  to 
strike  the  supplemental  bill  from  the  files,  which  was  denied 
without  prejudice.  Upon  submission  on  the  merits,  this 
motion  is  renewed.  The  only  questions  presented  by  ap- 
pellant are  those  arising  on  the  matters  set  out  in  the  supple- 
mental bill. 

Mr.  H.  G.  Thurman,  Mr.  H.  A.  Hicks  and  Mr.  Habvey 
BiDDELL,  for  appellant. 
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Mr.  Chase  Withrow  and  Mr.  Geo.  W.  Fobman,  for 
appellee. 

Mb.  Jttstigb  Gabbebt  delivered  the  opinion  of  the  court 

The  matters  incorporated  in  the  supplemental  bill  of  excep- 
tions are  not  part  of  the  record  proper ;  therefore,  unless  pre- 
served by  the  former,  there  is  nothing  before  us  to  consider. 
An  amended  or  supplemental  bill  contemplates  that  it  contains 
something  to  supply  defects  in,  or  in  aid  of,  the  original. 
Its  proper  ofiSce  is  to  perfect  that  which  is  imperfectly  done, 
but  not  to  originate  something  entirely  new.  The  original 
bill  contained  none  of  the  matteis  in  the  supplemental  one, 
either  in  whole  or  in  part,  hence,  they  do  not  amend  or  com- 
plete anything  in  the  original  bill,  but  partially  stated  therein. 
They  were  not  omitted  from  the  original  by  mistake,  or  in- 
tended to  be  incorporated  therein.  In  the  present  state  of 
the  record,  the  supplemental  bill  is,  in  effect,  a  new  one.  If 
appellant  had  never  attempted  to  obtain  a  bill  of  exceptions, 
he  would  be  in  no  different  position  with  respect  to  the  sup- 
plemental one  from  what  he  now  is.  We  are,  therefore,  of 
the  opinion  that  what  is  contained  in  the  supplemental  bill  can- 
not be  considered  as  an  admissible  amendment  of  the  original. 
The  time  for  tendering  and  filing  the  latter  has  expired,  and 
the  motion  to  strike  must  be  sustained.  Hayne's  New  Trial 
and  Appeal,  §  160,  p.  477 ;  Martin  v.  St.  Lauisy  L  M.  ^  S.  Co.^ 
63  Ark.  250. 

There  being  nothing  presented  for  determination  by  the 
appeal,  the  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 

On  Petition  for  Rehearing. 

Feb  Cubiam.  On  petition  for  rehearing  coimsel  for  ap- 
pellant strenuously  urge  that  the  system  of  shorthand  now 
employed  in*making  notes  of  the  proceedings  in  court  renders 
it  unnecessary  to  rely  upon  the  fugitive  recollection  of  the 
parties  to  an  action,  as  to  what  may  actually  have  occurred 
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at  a  trial  with  respect  to  those  matters  which  only  become  a 
part  of  the  record  by  virtue  of  being  incorporated  in  a  bill  of 
exceptions,  and  therefore  the  reason  for  a  strict  rule  regard- 
ing amendments  of  the  character  under  consideration  no 
longer  exists. 

The  difference  in  the  method  of  keeping  notes  of  court 
proceedings  from  that  formerly  in  vogue  has  not  changed  the 
principle  controlling  the  determination  of  the  question  pre- 
sented. Except  for  the  purpose  of  permitting  admissible 
amendments,  the  court  or  judge  loses  authority  or  jurisdic- 
tion to  add  to,  or  change,  a  bill  of  exceptions  after  the  time 
has  elapsed  within  which  it  must  be  tendered.  First  Nat. 
Bank  v.  Wilder,  100  Fed.  Rep.  223 ;  Mich.  Bank  v.  Eldred^ 
143  U.  S.  293 ;  Hmey  v.  Chicago  Ry.  Co.,  82  Fed.  Rep.  773; 
Bollins  V.  Board  of  Gunnison  Co.,  78  Fed.  741;  Case  v.  Hattj 
94  Fed.  Rep.  300. 

Petition/or  rehearing  denied. 


[No.  4184.] 

NiGHOLLS  V.  BaBBIGK. 

1.  EuBonoN  GoNTBST— Gost  Bond— Pbactiob. 

In  election  contests  the  cost  bond  required  of  the  contestor  is  for  the 
benefit  of  the  contestee  and  whether  it  be  given  or  not  in  the  first 
instance  does  not  affect  the  jurisdiction  of  the  court  If  no  cost 
bond  be  given  at  the  commencement  of  the  action,  or  if  an  insoffi- 
cient  one  be  accepted  by  the  court,  it  is  incumbent  on  the  contestee 
to  object  at  the  earliest  opportunity,  otherwise  he  waives  his  right 
to  object.  An  objection  is  too  late  after  issues  are  joined  and  the 
cause  set  for  trial. 

2.  Same. 

In  election  contests  the  cost  bond  should  not  be  in  any  specified  penalty, 
but  should  be  conditioned  for  the  payment  of  all  costs.  But  the 
contestee  cannot  object  to  the  bond  because  a  penalty  is  specified, 
in  the  absence  of  a  showing  that  the  penalty  fixed  is  .insufficient  to 
cover  the  probable  costs  which  he  may  incur  in  the  case. 

3.  Election  Gontbsts— Pbbjudioe  of  Judge— Ghanoe  of  Judge — 

Waives. 


Digitized  by 


Qoo^z 


1900.]  NiCHOLLS  V-  Babbigk.  488 

In  an  election  contest  case,  an  application  for  change  of  judge  before 
whom  the  trial  was  to  be  had  on  the  ground  of  prejudice  because 
the  judge  had  said  that  the  ballots  upon  which  the  contest  was 
made  should  be  counted  for  the  contestor,  when  presented  on  the 
day  the  case  was  set  for  trial  and  thirty  days  after  the  time  the 
prejudicial  statement  is  alleged  to  have  been  made,  and  does  not 
show  when  oontestee  first  obtained  knowledge  that  the  statement 
had  been  made  came  too  late  and  was  properly  denied. 

4.  EUBCTION  CJONTKSTB— TiMIB  FOB  TbIAL— WaIVKB. 

The  statute  requiring  a  judge,  in  an  election  contest  case,  to  fix  a  day 
for  trial  not  more  than  twenty  days  after  the  issue  is  joined  is  for 
the  purpose  of  enabling  a  speedy  trial  and  is  for  the  benefit  of  both 
parties,  and  may  be  waived  by  both  pai-ties  consenting  to  fixing  the 
date  of  trial  at  a  later  date. 

5.  EiOECTioN  CoirrBST^— Statement  of  Contest— QuAiiiFicATiON  of 

COMTBSTOB. 

In  an  election  contest  a  statement  of  contest  which  contains  the  aver- 
ments and  matters  required  by  statute  is  sufficient  to  state  a  cause 
of  action,  and  sufficiently  alleges  the  qualifications  of  the  contestor 
to  hold  the  office. 

6.  Election  Contests— Canvabsino  the  Votes. 

An  election  contest  canuot  be  maintained  until  after  the  votes  have  been 
canvassed  by  the  canvassing  board. 

7.  Election  Contest— Tie  Vote— Dbtebmination  by  Lot. 

The  determination,  by  lot,  by  the  canvassing  board  of  which  candidate 
shall  have  the  certificate  of  election  where  two  candidates  having 
the  highest  number  of  votes  have  an  equal  number,  is  not  such  set- 
tlement of  the  matter  as  will  prevent  the  defeated  party  from  con- 
testing the  election  on  the  ground  that  legal  votes  for  him  were  not 
counted  or  that  illegal  votes  were  counted  for  his  opponent. 

8.  Elections — Mabkino  Ballots — Fusion  Tickets. 

In  an  election  where  several  political  parties  under  their  distinctive 
party  names  unite  upon  one  ticket,  ballots  cast  with  the  words,  *'  I 
hereby  vote  a  straight  *  fusion*  ticket,**  were  not  invalid  as  being 
marked  in  such  manner  as  to  distinguish  them  from  other  ballots 
cast. 

9.  Elections — Mabkino  Ballots— Intention  of  Voteb. 

A  ballot  substantially  marked  as  the  law  requires  and  from  which  marks 
the  intention  of  the  voter  can  be  ascertained  is  a  legal  ballot,  and 
should  be  counted. 

10.  Same — Fusion  Tickets. 

Where  several  political  parties  united  upon  one  and  the  same  ticket,  each 
party  filing  the  ticket  under  its  distinctive  party  name,  and  the 
ticket  was  generally  spoken  of  by  newspapers  and  the  people  as  the 
**  fusion  **  ticket,  and  the  only  opposition  ticket  was  nominated  and 
filed  by  one  political  party,  ballots  cast  with  the  words,  *'  I  hereby 
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Tote  a  straight  'fusion'  ticket"  clearly  show  the  intentioQ  of  the 
TOters,  and  should  be  counted  for  the  candidates  on  the  combined 
ticket  of  the  several  parties. 

Appeal  from  the  County  Court  of  Jeff er eon  County. 

At  the  last  general  election  held  in  the  county  of  Jefferson, 
the  parties  to  this  action  were  candidates  for  the  office  of 
sheriff  of  that  county.  Appellant  was  the  candidate  of  the 
Republican  party,  and  appellee  the  candidate  of  the  People's, 
Silver  Republican,  Teller  Silver  Republican,  Democrat  and 
Populist  parties.  The  canviissing  board  found  that  each  had 
received  an  equal  number  of  votes,  whereupon  it  determined 
by  lot  which  was  elected,  which  determination  resulted  in  fa- 
vor of  the  appellant,  to  whom  was  issued  a  certificate  of  elec- 
tion. Appellee,  as  contestor  in  the  court  below,  brought  his 
action  to  contest  the  election  of  appellant,  as  coutestee.  In 
his  statement  filed  for  this  purpose,  appellee  set  forth  his  in- 
tention to  contest  the  election  of  appellant  to  the  office  of 
sheriff,  and  stated  therein  that  he,  appellee,  claimed  to  be 
elected  to  that  office ;  the  time  the  election  was  held  for  such 
office  ;  that  he  was  an  elector  of  Jefferson  county,  and  also 
the  causes  upon  which  he  based  such  contest.  The  form  of 
the  official  ballot,  so  far  as  it  refeiTed  to  the  office  of  sheriff, 
was  as  follows :  "  I  hereby  vote  a  straight ticket,  ex- 
cept where  I  have  marked  opposite  the  name  of  some  other 
candidate." 


FOB  COUNTY  SHERIFF.  |        (VOTE  FOB  ONE)         |maBK  IN  THIS  COLUMN. 

WliUAM  H.  BABBIGK. 

People's  Party. 
Silver  Republican. 
Teller  Silver  BepabUoan. 
Democrat. 
Populist. 

JOHN  NICHOLLS. 

Bepnbllcan. 

All  other  candidates   for  county  offices   were  similarly 
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designated,  there  being  but  two  for  each  office,  namely,  one 
republican,  and  one  for  the  several  parties  of  which  appellee 
was  the  candidate.  On  forty-three  of  these  ballots  voters 
had  written  in  the  blank  space,  at  the  head  of  each,  the  word 
'*  fusion,"  fourteen  of  which  were  counted  by  the  election 
officers  in  certain  precincts  in  favor  of  appellee,  and  twenty- 
nine  rejected  in  various  other  precincts.  The  canvassing 
board  made  no  attempt  to  determine  which  candidate,  if  either, 
was  entitled  to  these  ballots,  but  determined  the  results  from 
ihe»returns  made  by  the  election  officers.  December  21, 1899, 
issues  were  joined  on  the  pleadings  filed,  and  the  cause  set 
for  hearing  January  9th  following.  At  the  time  the  action 
was  commenced  appellee  filed  a  bond  for  the  payment  of  costs 
in  the  sum  of  $200.  On  the  day  set  for  trial,  the  parties  ap- 
peared and  contestee  filed  three  motions,  one  to  dismiss  the 
action  on  the  ground  that  the  contestor  had  failed  to  file  the 
bond  provided  by  law ;  one  to  strike  the  bond  given  from  the 
files  and  to  require  contestor  to  file  another ;  and  a  third 
motion,  or  petition,  that  the  judge  before  whom  the  cause 
was  pending  refrain  from  trying  it,  and  that  he  call  in  another 
for  that  purpose,  which  petition  was  based  on  the  alleged 
prejudice  of  the  judge,  in  that  about  the  9th  day  of  December, 
1899,  and  after  the  action  was  commenced,  he  had  expressed 
himself  to  the  effect  that  the  ballots  in  controversy  should  be 
counted.  Each  of  these  motions  was  overruled.  By  written 
stipulation  of  counsel,  the  trial  of  the  cause  was  then  continued 
to  January  23d.  On  the  latter  date,  by  written  stipulation, 
signed  by  counsel  for  the  respective  parties,  the  cause  was 
again  continued  until  January  30th.  No  evidence  was  taken 
in  the  cause  until  the  latter  date.  Before  the  commence- 
ment of  the  trial,  contestee  moved  to  dismiss  the  contest  for 
want  of  jurisdiction  of  the  court  to  hear  or  try  the  cause, 
upon  the  ground  that  the  trial  had  not  commenced  within 
twenty  days  after  issue  was  joined.  This  motion  was  over^ 
ruled. 

Section  1673, 1  Mills'  Ann.  Stats.,  provides:  "  *  *  •  Be- 
fore the  county  judge  shall  be  required  to  take  jurisdiction  of 


Digitized  by 


Google 


436  NiCHOLLs  V.  Babbick.  [April  T^ 

ihe  contest,  the  contestor  must  file  with  the  clerk  of  said  court 
a  bond,  with  sureties  to  be  approved  by  said  judge,  running 
to  said  contestee,  and  conditioned  to  pay  all  costs  in  case  of 
failure  to  maintain  his  contest." 

Section  1674,  MiUs'  Ann.  Stats.,  provides  :  "  The  contestor 
shall  file  in  the  office  of  the  clerk  of  the  county  court  *  *  * 
a  written  statement  of  his  intention  to  contest  the  election, 
setting  forth  the  name  of  the  contestor,  and  that  he  is  an 
elector  of  the  county ;  the  name  of  the  contestee,  the  office 
contested,  the  time  of  the  election,  and  the  particular  cause 
or  causes  of  the  contest  ♦  ♦  *  " 

Section  1677,  Mills'  Ann.  Stats.,  provides:  "Immediately 
after  the  joining  of  issue  as  aforesaid,  the  county  judge  shall  fix 
a  day  for  the  trial  to  commence,  not  moi'e  than  twenty,  nor  less 
than  ten,  days  after  the  joining  of  issue,  as  aforesaid.  *  *  ♦  " 

Section  1626,  Mills'  Ann.  Stats.,  which  i-elates  to  the  can- 
vass  of  the  vote  cast  at  any  election,  provides:  "  ♦  *  ♦  If  any 
two  or  more  persons  have  an  equal  number  of  votes  for  the 
same  county  or  precinct  office,  and  a  higher  number  than 
any  other  person,  the  county  clerk  and  his  assistants  afore- 
said shall  immediately  determine  by  lot  which  of  the  two 
candidates  shall  be  elected." 

As  to  the  form  of  the  official  ballot,  the  law  requires 
"  *  *  *  The  name  of  each  peraon  nominated  shall  be  printed 
upon  the  ballot  in  but  one  place,  but  there  shall  be  added 
opposite  to  the  name  of  each  person  nominated  the  party 
or  parties,  or  political  designation  expressed  in  not  more 
than  three  words,  for  one  party,  as  specified  in  each  of  the 
certificates  of  nomination,  nominating  him  for  the  office. 
*  *  *  "    Sec.  1625r,  3  Mills'  Ann.  Stats. 

It  also  provides  that  across  the  head  of  the  ballot  shall  be 

printed  the  words  :"***!  hereby  vote  a  straight 

ticket,  except  where  I  have  marked  opposite  the  name  of 
some  other  candidate,"  and  in  designating  how  ballots  shall 
be  marked,  states,  '^and  any  voter  desiring  to  vote  a  straight 
ticket  may  write  within  the  blank  space  above  provided  for, 
the  name  of  the  party  whose  ticket  he  may  wish  to  vote^ 
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and  any  ballot  so  cast  shall  be  counted  for  all  the  nominees 
upon  said  ticket,  except  when  the  voter  has  marked  opposite 
the  name  or  names  of  any  individual  candidate  of  some  other 
party,  which  individual  marks  opposite  such  individual  candi- 
date shall  count  for  them,  and  shall  not  be  counted  for  the 
candidates  for  the  same  office  upon  the  ticket  whose  party 
name  the  voter  has  so  filled  in  the  blank  at  the  head  of  the 
ticket.  *  *  *  "    Laws,  1899,  p.  177. 

*****  No  voter  shall  place  any  mark  upon  his  ballot  by 
means  of  which  it  can  be  indentified  as  the  one  voted  by  him. 
♦  *  ♦  "    Sec.  1625AZ,  3  MiUs'  Ann.  Stats. 

Regarding  imperfect  or  defective  ballots,  it  also  provides : 
*****  If  for  any  reason,  it  is  impossible  to  determine  the 
choice  of  any  voter  for  any  office  to  be  filled,  his  ballot  shall 
not  be  counted  for  such  office,  provided,  however,  a  defective 
or  incomplete  cross  marked  on  any  ballot  in  ink,  in  a  proper 
place,  shall  be  counted,  if  there  be  no  other  mark  or  cross  in 
ink  on  such  bvllot,  indicating  an  intention  to  vote  for  some 
person  or  persons,  or  set  of  nominations,  other  than  those  in- 
dicated by  the  first  mentioned  defective  cross  or  mark,  *  *  *" 
Sec.  1625rf,  3  Mills'  Ann.  Stats. 

Relative  to  the  counting  of  votes  by  the  election  officers, 
the  law  directs  that  "  ♦  *  ♦  Each  ballot  shall  be  read  and 
counted  separately,  and  every  name  included  in  a  marked  set 
or  list  of  nominations,  or  separately  marked  as  voted  for  on 
such  ballot,  where  there  is  no  conflict  to  obscure  the  intention 
of  the  voter  as  aforesaid,  shall  be  read  and  marked  upon  the 
tally  list  before  any  other  ballot  is  proceeded  with ;  *  *  *  " 
Sec.  1625eZ,  Mills'  Ann.  Stats. 

On  the  trial  the  questions  were  raised  by  contestee  by  mo- 
tions and  objections  interposed,  that  the  statement  of  contest 
was  insufficient,  and  that  contestor  could  not  maintain  the 
action  after  his  Vight  to  the  office  of  sheriff  had  been  deter- 
mined by  lot.  The  court  ruled  adversely  to  contestee,  on 
each  of  those  propositions. 

On  the  foregoing  record  and  the  statutes  to  which  reference 
has  been  made,  the  court  below  held  that  the  forty-three  bal- 
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lots  in  the  blank  space  of  which  at  the  head  of  each  had  been 
written  the  word  **  fusion,"  should  be  counted  in  favor  of  the 
contestor,  and  declared  him  elected  accordingly.  From  this 
judgment  the  contestee  appeals.  His  counsel  contend  that 
the  trial  court  erred  in  the  following  particulars : 

1.  In  overruling  the  motions  above  referred  to. 

2.  In  holding  that  the  statement  filed  by  contestor  was 
8u£Qcient. 

3.  In  holding  that  contestor  could  maintain  this  action 
after  his  right  to  the  office  in  controversy  had  been  determined 
against  him  by  lot. 

4.  In  counting  for  contestor  the  ballots  marked  "  fusion.'' 

Mr. Wm.  C.  Mathews,  Mr.  Edwabd  Kent  and  Mr.  Wif. 
A.  DiEB,  for  appellant. 

Mr.  J.  W.  Babnes  and  Mr.  John  T.  Bottom,  for  appel- 
lee. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

1.  The  bond  for  costs  required  by  the  statute  in  proceed- 
ings of  this  character  is  for  the  benefit  of  the  contestee. 
Whether  it  be  given  or  not  in  the  first  instance,  does  not  af- 
fect the  jurisdiction  of  the  court.  If  none  be  gpiven  when  the 
action  is  commenced,  or  if  the  one  accepted  be  insufficient,  it 
is  incumbent  upon  the  contestee,  to  object  at  the  earliest  op- 
portunity ;  otherwise,  he  will  waive  his  rights  in  this  respect. 
In  the  case  at  bar  he  made  no  objection  to  the  bond  until 
after  issues  were  joined,  and  the  cause  set  for  trial.  The 
motion  to  dismiss  was  in  the  nature  of  a  plea  in  abatement> 
which  he  could  not  interpose  after  answering  on  the  merits. 
Trustees  v.  Walters,  12  111.  164 ;  Randolph  vl  Hmerick,  18  111. 
344 ;  Tocum  v.  Wat/nesville,  39  111.  320. 

The  bond  in  cases  of  this  character  should  be  conditioned 
for  the  payment  of  all  costs,  and  not  in  any  specified  penalty. 
It  being  intended,  however,  to  secure  the  contestee  the  le- 
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payment  of  any  costs  to  which  he  might  become  entitled,  he 
is  not  in  a  position  to  complain  of  the  action  of  the  court,  in 
refusing  to  order  a  bond  conditioned  as  the  statute  requires, 
in  the  absence  of  a  showing  upon  his  part  that  the  penalty  of 
the  bond  accepted  was  insufficient  to  cover  the  probable  costs 
which  he  might  incur  in  the  case. 

The  application  addressed  to  the  trial  judge,  requesting 
him  to  call  in  another  judge  to  try  the  cause,  was  not  pre- 
sented until  the  date  set  for  the  trial  of  the  action.  This  ap- 
plication was  based  upon  the  alleged  prejudice  of  the  trial 
judge,  in  that  he  had  made  statements  to  the  effect  that  the 
ballots  in  qujastion  should  be  counted  in  favor  of  the  con- 
testor.  This  statement  appears  to  have  been  made  some  thirty 
days  before  the  petition  for  a  change  of  judges  was  presented. 
It  does  not  appear  when  contestee  first  obtained  knowledge 
that  this  statement  had  been  made.  Whether  or  not  what  the 
judge  is  said  to  have  stated  regarding  the  merits  of  this  con- 
troversy was  sufficient  to  disqualify  him  from  trying  the 
cause,  it  is  not  necessary  to  determine,  as  the  petition  should 
have  been  presented  within  a  reasonable  time  after  contestee 
was  advised  that  it  had  been  made.  In  view  of  the  fact  that 
thirty  days  had  elapsed  between  the  date  when  the  ti-ial  judge 
is  said  to  have  made  the  statement  attributed  to  him,  and  the 
time  when  the  petition  for  a  change  was  presented,  in  con- 
nection with  the  fact  that  no  excuse  is  offered  why  this  peti- 
tion was  not  filed  at  an  earlier  date  than  it  was,  we  are  of  the 
opinion  that  it  came  too  late,  and  was,  therefore,  properly 
overruled.  In  this  connection  we  suggest  that  a  judge  should 
refrain  from  expressing  an  opinion  upon  the  law  of  any  case 
pending,  or  likely  to  come  before  the  court  over  which  he  pre- 
sides, until  properly  submitted  for  his  determination. 

The  object  of  the  statute  in  requiring  the  judge  to  fix  a 
day  for  the  trial  of  the  cause  not  more  than  twenty  days  af- 
ter issue  is  joined,  is  for  the  purpose  of  enabling  a  speedy 
triaL  This  is  for  the  benefit  of  both  parties.  They  may 
waive  this  provision ;  that  is  what  they  did  in  this  case  by 
stipulation,  and  contestee  thereby  having  consented  to  fixing 
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the  date  of  the  trial  of  the  cause  at  a  period  greater  than 
twenty  days  after  issue  was  joined,  cannot  complain  of  the  re- 
sults of  his  own  voluntary  acts. 

2.  It  is  urged  that  the  statement  of  contest  filed  by  con- 
testor  is  not  sufficient  in  that  it  contains  no  averment  regard- 
ing his  qualifications  to  hold  the  office  of  sheriff.  The  act 
under  which  this  proceeding  was  commenced  is  special  in  char- 
acter, and  furnishes  a  complete  system  of  procedure  within 
itself.  Schwartz  v.  County  Courts  14  Colo.  44.  The  statute 
provides  what  the  statement  of  contest  shall  contain,  and  it 
is  only  necessary  to  set  out  in  such  statement  the  averments 
and  matters  required  by  the  statute  in  order  to  «tate  a  cause 
of  action.  This  the  contestor  did,  and  his  statement  was, 
therefore,  sufficient. 

8.  A  party  cannot  maintain  an  action  to  contest  an  election 
until  after  the  votes  are  canvassed  by  the  canvassing  board. 
That  body,  in  case  of  a  tie  between  two  or  more  persons  for 
the  same  office,  having  a  higher  number  than  any  other  per- 
son, shall  determine  by  lot  which  of  the  candidates  is  elected. 
This  constitutes  part  of  its  duty  as  a  canvassing  board,  and 
its  determination,  in  case  of  a  tie,  must  be  settled  in  the 
way  pointed  out  by  the  statute.  Such  action  does  not  settle 
the  question  of  the  legality  of  any  votes  canvassed,  or  estop 
the  defeated  party  from  asserting  that  votes  counted  for  his 
opponent  were  illegal. 

4.  In  support  of  the  proposition  that  the  court  erred  in 
counting  for  contestor  the  forty-three  ballots  in  question, 
counsel  for  appellant  contend  that  the  act  over  which  the 
voter  has  control  are  mandatory,  and  that,  therefore,  these 
ballots  were  illegal,  for  two  reasons :  (1)  Because  not  marked 
as  required  by  law ;  (2)  that  the  marks  employed  distin- 
guish them  from  other  ballots  cast  at  the  election. 

Many  authorities  are  cited  in  support  of  these  propositions. 
As  to  the  first,  the  conclusion  of  the  courts  so  holding  ap- 
pears to  be  based  upon  the  construction  of  particular  statutes 
controlling  elections  under  the  Australian  ballot  system; 
that  the  provisions  of  such  statutes  relative  to  marking  bal- 
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lots  are  mandatory,  and  that  nothing  short  of  a  substantial 
literal  compliance  with  the  requirements  of  the  law  in  this 
respect  would  suffice.  Having  so  construed  the  statute  in  a 
given  case,  it  logically  follows  that  a  ballot  not  marked  as 
the  law  prescribed  could  not  be  counted.  In  the  case  at  bar, 
however,  these  authorities  are  of  but  little  assistance,  as  the 
decision  of  the  question  now  under  consideration  must  rest 
upon  a  construction  of  our  own  statute.  With  the  second 
we  are  not  concerned,  because  the  marks  employed  upon 
the  tickets  are  not  of  a  character  which  distinguish  them 
from  other  ballots  cast,  any  more  than  if  the  voters  had  em- 
ployed a  straight  political  party  name,  instead  of  the  word 
"fusion." 

The  prime  object  of  all  election  laws  is  to  obtain  an  honest 
expression  of  the  voters  on  all  questions  submitted  to  them. 
The  Australian  ballot  was  adopted  because  it  was  believed 
that  thereby  bribery  would  be  frustrated,  and  the  voters 
freed  from  the  equally  pernicious  influence  of  coercion  and 
surrounding  conditions.  In  considering  the  details  of  the 
act,  the  result  sought  to  be  accomplished  must  not  be  over- 
looked.   JHckerman  v.  O-elsthorpe^  47  Pac.  Rep.  999. 

Our  statute  requires  that  the  ballot  be  marked  in  a  certain 
way.  The  main  object  of  this  requirement  is  to  obtain  an 
expression  of  the  voters  upon  any  question  submitted  to 
their  determination,  uninfluenced  by  the  acts  of  others.  All 
voters  are  not  endowed  with  the  same  ability  to  construe  a 
statute,  or  to  understand  instructions  directing  the  manner 
in  which  ballots  should  be  prepared.  Even  if  they  were,  it 
would  not  be  surprising  if  they  failed  to  agree.  The  legis- 
lature undoubtedly  has  the  power  to  prescribe  reasonable 
restrictions  under  which  the  right  to  vote  may  be  exercised. 
If  it  declares  a  ballot  void  under  certain  conditions,  the  courts 
must  so  hold ;  but  no  voter  should  be  disfranchised,  or  ballot 
held  void,  upon  a  doubtful  construction.  All  statutes  which 
tend  to  limit  the  voter  in  the  exercise  of  his  right  should  be 
liberally  construed  in  his  favor.  Tibbe  v.  Smithy  108  Cal.  101 ; 
(hoem  V.  State,  64  Tex.  500. 
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This  court  has  held  that  a  ballot  should  be  admitted  if  the 
spirit  and  intention  of  the  law  is  not  violated,  even  though 
not  literally  in  accordance  with  its  provisions  ;  and  that  un- 
less the  statute  declares  that  a  strict  compliance  with  its  re- 
quirements by  the  voters  is  essential  to  have  their  ballots 
counted,  the  courts  will  not  undertake  to  disfranchise  them 
if,  in  the  attempted  exercise  of  their  right,  there  is  manifestly 
an  effort  to  comply  in  good  faith  with  the  statutory  require- 
ments. Kellogg  v.  Hickman^  12  Colo.  256  ;  Young  v.  Simpson^ 
21  Colo.  460.  See,  also,  Bechtel  v.  Albin,  134  Ind.  193 ;  StaU 
V.  Faweett,  49  Pac.  Rep.  846. 

The  intention  of  the  voter,  as  expressed  upon  the  face  of 
his  ballot,  has  always  been  regarded  as  the  cardinal  principle 
controlling  the  count.  Under  a  system  providing  for  ballot- 
ing like  Uie  Australian,  it  is  necessary  that  certain  rules  be 
prescribed  to  prevent  confusion  and  secure  uniformity.  By 
this  means  the  intention  of  the  voter  is  to  be  ascertained; 
but  when  the  statute  does  not  declare,  either  expressly  or  by 
necessary  implication,  that  particular  informalities  with  re- 
spect to  the  marking  of  ballots  render  them  illegal,  it  is  a 
misconception  to  treat  the  requirements  for  this  purpose  as 
controlling  essentials,  instead  of  the  means  by  which  the  ob- 
ject sought  to  be  obtained  shall  be  determined.  Wigmore 
Aus.  Ballot  System  (2d  ed.),  193  ;  Waggoner  v.  Rus9ell,  34 
Neb.  116 ;  Spurgin  v.  Thompson,  37  Neb.  39. 

That  the  legislature  had  in  view  the  probabilities  that  in 
some  instances  ballots  would  not  be  marked  precisely  as  the 
law  specified,  is  apparent  from  the  provisions  relative  to  im- 
perfect and  defective  ballots,  as  also  those  improperly  marked, 
which  do  not,  in  fact,  obscure  the  intention  of  the  voter.  At 
least,  there  is  nothing  in  our  statutes,  so  far  as  we  are  aUeto 
find,  from  which  it  can  be  inferred  that  unless  voters  mark 
their  ballots  in  the  manner  required  by  the  law,  that  they 
should  not  be  counted.  In  the  absence  of  such  provisions,  a 
construction  holding  that  the  provisions  relative  to  the  mark- 
ing of  ballots  was  mandatory,  in  the  sense  that  they  must  be 
strictly  observed,  would  result  in  sacrificing  substance  to  form, 
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by  treating  the  features  of  detail  as  of  the  essence  of  the  law. 
State  V.  Fatoeetty  supra  ;  Wigmore  Aus.  Ballot  System,  supra  ; 
Waggoner  v.  Russell^  supra  ;  Spurgin  v.  Thompson^  supra. 

Tested  by  these  rules,  our  construction  of  the  statute  is, 
that  if  a  ballot  is  substantially  marked  as  the  law  requires, 
and  from  such  marking  the  intention  of  the  voter  can  be  as- 
certained, the  ballot  is  legal,  and  should  be  counted.  Filling 
in  the  blank  at  the  head  of  the  ticket  is  one  of  the  ways  des- 
ignated by  the  statute  for  the  voter  to  indicate  his  choice  of 
candidates.  It  may  be  that  if  a  ballot  was  so  marked  that  it 
violated  some  provision  of  law,  either  expressly  or  by  neces- 
sary implication,  it  would  be  rendered  illegal,  and  the  inten- 
tion of  the  voter  would  be  immaterial  as  against  an  express 
violation  of  the  statute.  It  is  not  necessary,  however,  for  us 
to  determine  that  question  in  this  case,  because  it  is  not  pre- 
sented. 

The  final  question  on  the  subject  under  consideration  is, 
whether  or  not  the  intention  of  the  voters  who  cast  the  bal- 
lots in  question  can  be  determined,  from  the  markings  which 
they  employed  to  designate  their  choice  of  candidates  as  be- 
tween the  parties  to  this  action.  The  contestor  was  the  can- 
didate of  several  different  parties ;  in  other  words,  they  had 
all  united  upon  him  as  against  his  opponent.  So  with  the 
other  candidates  for  county  officers.  It  is  a  well  known 
fact,  that  certain  political  parties  in  this  state  for  several 
years  last  past,  at  state,  county  and  municipal  elections, 
claiming  practically  to  advocate  the  same  principles,  have 
united  upon  the  same  candidates  for  office,  as  against  a  po- 
litical party  which  they  claimed  opposed  these  principles. 
This  action  of  several  political  parties  uniting  in  the  way 
indicated  is  spoken  of  generally,  through  the  press  and  by 
the  people,  as  "fusion."  The  Standard  Dictionary  defines 
the  word  to  mean  "  The  act  of  coalescing  two  political  par- 
ties, or  the  state  of  coalescence ;  used,  also,  attributively  as 
a  fusion  ticket."  See,  also.  Century  Dictionary.  Courts 
take  judicial  notice  of  those  matters  which  may  be  desig- 
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nated  ^  common  knowledge/'    1  Greenleaf  on  Evidence,  §  6 ; 
Wat$(m  V.  State,  66  Ala.  168. 

It  is  not  necessary  to  prove  the  meaning  of  terms  which, 
from  continuous  use,  have  acquired  a  definite  signification. 
Watson  V.  State,  supra;  U.  S.  Express  Co.  v.  Keefer,  59 
Ind.  268. 

It  is  unnecessary,  therefore,  to  resort  to  extraneous  evi- 
dence for  the  purpose  of  ascertaining  the  choice  of  voters  upon 
the  forty-three  ballots  in  question,  as  between  the  parties 
to  this  action.  By  employing  the  word  "  fusion  "  upon  these 
ballots,  there  can  be  no  doubt  but  that  each  of  the  voters  so 
marking  his  ballot  intended  to  vote  for  the  contestor.  In 
effect,  he  was  a  fusion  candidate  upon  a  fusion  ticket.  It 
being  clear  that  these  ballots  were  intended  to  be  cast  for 
the  contestor,  the  judgment  of  the  trial  court  in  so  holding 
was  correct,  and  it  is,  therefore,  affirmed.  The  costs  of  this 
appeal  will  be  taxed  to  the  appellant 

In  conclusion,  we  suggest  that  the  legislature  has  wisely 
simplified  the  official  ballot,  and  also  the  manner  of  voting; 
that  it  is  the  duty  of  every  voter  to  familiarize  himself  with 
the  law  governing  the  preparation  of  ballots,  and  to  follow 
its  provisions  on  this  subject;  and  that  a  disregard  of  the 
law  in  this  respect  is  at  the  peril  of  the  voter  so  doing. 

Judgment  affirmed. 


[No.  8870.] 
Van  Waqenen  v.  Cabpenteb. 

1.  Pbaoticb— Action  to  Ekforcb  Trust— Mibappbehbhsioh  or 
Status  of  Tftlb— New  Tbiax.. 

Where  in  an  action  to  enforce  a  trust  against  the  trustee  and  a  vendee 
of  the  trustee  alleged  to  have  taken  title  with  notice  of  the  trust, 
the  vendee  during  the  pendency  of  the  action  reoonveyed  the  prop- 
erty to  the  trustee,  hut  without  knowledge  of  the  reoonveyanoe  on 
the  part  of  plaintiff  or  the  court,  the  cause  proceeded  to  trial,  upon 
these  facts  heing  brought  to  the  knowledge  of  the  court  in  a  motion 
for  a  new  trial,  the  court  properly  exercised  its  discretion  in  granting 
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the  motion  since  the  misapprehension  as  to  the  status  of  the  title 
at  the  time  of  the  trial  placed  upon  plaintiff  the  burden  of  showing 
that  the  vendee  took  title  with  notice  of  the  trust  which  he  ought 
not  to  have  been  obliged  to  assume,  and  the  cause  was  tried  upon  a 
false  issue. 

2.  JuBisDionoN— Attaohmbnt  Pbocbbdinos— -Oollatebal  Attack 
— Pkbsitmption. 

The  Jurisdiction  of  a  court  of  general  jurisdiction  in  attachment  pro- 
ceedings is  general,  and  its  actions  therein  are  aided  by  the  same 
presumptions  as  in  cases  of  personal  service.  Where  jurisdiction 
was  obtained  in  a  case  by  attachment  of  the  property  of  a  non- 
resident, a  judgment  rendered  therein  and  the  property  sold  under  a 
special  execution,  upon  a  collateral  attack  it  will  be  conclusively 
presumed  that  everything  necessary  to  be  done  was  done,  unless 
the  contrary  appears  from  the  record,  and  a  sherifE's  deed  there- 
under is  sufficient  to  establish  ownership  in  the  purchaser. 

8.  MiKiNe  Claims— Rblooation—Cotbnahts—Tbusts. 

Where  a  mining  claim  owned  by  several  parties,  one  of  whom  was  a  non- 
resident, was  relocated  and  its  name  clianged  for  the  purpose  of 
getting  rid  of  a  contest,  the  relocation  inured  to  the  benefit  of  all 
the  cotenants  in  the  same  proportion  as  their  interest  in  the  old 
claim  whether  or  not  they  had  knowledge  of  or  consented  to  the  re- 
location, and  the  resident  cotenants  having  conveyed  the  property 
to  a  third  party  without  consideration  for  the  purpose  of  obtaining 
a  patent,  the  patentee  held  the  property  in  trust  for  all  the  cotenants 
and  a  conveyance  of  the  property  by  the  patentee  without  considera^ 
tion,  conveyed  it  to  the  vendee  impressed  with  the  same  trust,  and 
the  nonresident  cotenant  or  his  assignee  or  successor  in  interest 
could  maintain  an  action  against  the  holder  of  the  legal  title  to  en- 
force the  trust  and  compel  a  conveyance  of  the  same  interest  in  the 
new  location  that  he  owned  in  the  old. 

4.   TbUBTS  and  TbUBTBBS — AfTBB-AOQUIBBD   TiTIiB — CONYBTAKOB — 

Statutoby  Constbuctiow. 
Section  480,  Mills*  Ann.  Stats.,  providing  that  if  any  person  shall  convey 
land  not  being  possessed  of  the  legal  estate  or  interest  therein  at 
time  of  sale,  any  after-acquired  title  by  the  vendor  shall  be  taken 
and  held  in  trust  for  the  vendee  does  not  apply  where  the  vendor 
held  the  naked  legal  title  in  trust,  and  conveyed  it  in  execution  of 
the  truBt.  Such  a  vendor  is  not  estopped  from  subsequently  ac- 
quiring a  beneficial  interest  in  the  property  and  may  enforce  such 
interest  against  his  vendee. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  is  an  action  to  enforce  a  trust.    The  facts  upon  which 
the  light  to  relief  is  predicated  are  in  substance  as  follows : 
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On  August  lOy  1878,  Andrew  W.  Gill  purchased  from  the 
original  locators  a  certain  mining  claim  known  as  the  Paris 
lode  claim,  situate  in  Lake  county,  Colorado.  During  the 
years  1878  and  1879,  by  sundry  conveyances,  he  parted  with 
all  his  interest  in  the  claim  except  six  eighteenths.  On  De- 
cember 15, 1879,  Theo.  F.  Van  Wagenen,  for  himself  and  as 
attorney  in  fact  for  the  other  owners,  including  Mr.  Gill,  en- 
tered into  a  bond  and  contract  to  convey  to  the  Energetic 
Mining  &  Prospecting  Company  six  eighteenths,  or  one  third 
of  the  claim,  in  consideration  of  the  sinking  of  a  drill  hole 
upon  the  property.  The  company  performed  the  work  ac- 
cording to  the  terms  of  the  contract.  Shortly  thereafter,  and 
on  April  9, 1880,  Van  Wagenen  conveyed  to  the  company, 
for  himself  and  his  co-owners,  the  six  eighteenths  agreed  upon, 
which  included  two  eighteenths  of  Gill's  interest.  On  Feb- 
ruary 1,  1881,  Gilbert  L.  Havens,  agent  of  the  Energetic 
Mining  &  Prospecting  Company,  and  Alexander  C.  Milb- 
paugh,  at  the  request  of  Van  Wagenen,  in  order  to  get  rid 
of  some  conflict,  relocated  the  Paiis  ground,  and  named  it 
the  Pyrenees,  with  the  understanding  that  all  the  owners  in 
the  Paris  should  retain  like  interests  in  the  new  location.  On 
February  12, 1881,  the  Pyrenees  was  conveyed  by  the  loca- 
tors to  Theo.  F.  Van  Wagenen,  without  consideration,  to  en- 
able him  to  apply  for  patent  On  the  next  day  he  conveyed 
to  Gilbert  L.  Havens,  who  had  acquired  all  the  interests  of 
the  Energetic  Mining  &  Prospecting  Company,  an  undivided 
six  eighteenths  interest  in  the  Pyrenees,  covering  the  com- 
pany's former  interest  in  the  Paris.  On  February  19, 1881, 
Havens  and  Van  Wagenen,  by  their  joint  deed,  conveyed  the 
title  to  the  Pyrenees  to  M.  B.  Carpenter,  without  considera- 
tion, and  without  his  knowledge,  for  the  purpose  of  getting 
a  patent  in  his  name.  On  October  29,  1881,  the  receiver's 
receipt  to  the  Pyrenees  having  been  obtained  in  Carpenter's 
name,  he  conveyed  seven  eighteenths,  which  included  the  six 
eighteenths  formerly  belonging  to  the  Energetic  Mining  & 
Prospecting  Company  in  the  Paris,  to  Havens,  without  con- 
sideration ;  and  on  the  same  day,  at  Van  Wagenen's  sugges- 
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tion,  and  without  any  consideration,  he  conveyed  to  Anna  R. 
Van  Wagenen  the  title  to  the  remaining  eleven  eighteenths 
of  the  Pyrenees,  covering  the  remaining  interests  in  the  Paris. 
At  the  time  of  the  relocation  of  the  ground  as  the  Pyrenees, 
and  during  the  patent  proceedings.  Gill  was  a  nonresident 
of  Colorado,  and  had  no  notice  of  these  proceedings. 

On  March  3, 1886,  Carpenter  commenced  suit  in  the  county 
court  of  Arapahoe  county  against  Andrew  W.  Gill  and  others, 
including  Mrs,  Van  Wagenen,  to  recover  $1,731  for  services 
rendered  defendants  as  attorney,  in  prosecuting  and  defend- 
ing certain  suits  between  January  11, 1881,  and  January  12, 
1886.  In  this  action  writ  of  attachment  was  issued  to  the 
sheriff  of  Lake  county,  who  indorsed  thereon  the  following 
certificate  of  levy : 

**  I  do  hereby  certify  that  by  virtue  of  a  certain  writ  of 
attachment  to  me  as  sheriff  directed,  dated  the  3d  day  of 
March,  A.  D.  1886,  and  issued  out  of  the  county  court  of 
the  Second  Judicial  District  of  the  state  of  Colorado,  in  and 
for  the  county  of  Arapahoe,  in  favor  of  Mason  B.  Carpenter 
and  against  Chas.  M.  Stead,  Vanderbilt  Allen,  Edward  L.  Op- 
penheim,  Andrew  W.  Gill,  Frederick  Prentice,  Anna  R.  Van 
Wagenen,  Theodore  F.  Van  Wagenen  and  Gilbert  L.  Havens, 
I  have  levied  upon  the  following  described  property,  to  wit : 
All  the  right,  title  and  interest  of  the  above  named  defend- 
ants in  and  to  the  Paris  lode  mining  claim  situate  in  California 
Mining  District,  the  Pyrenees  lode  mining  claim,  situate  in 
California  Mining  District  All  of  the  above  described  prop- 
erty being  situate  in  the  County  of  Lake  and  State  of  Colo- 
rado. 

«  Dated  at  Leadville,  March  4, 188 

"  J.  A.  Lampino,  Sheriff, 
"By  W.  G.  MiLNKE,  Under  Sheriff." 

And  the  following  return : 

"  I  do  hereby  certify  that  I  have  duly  executed  the  within 
writ  on  this  4th  day  of  March,  1886,  by  levying  on  all  the 
rights  title  and  interest  of  the  within  named  defendants  in 
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and  to  the  real  property  as  shown  in  certificate  of  levy  hereto 
attached.  None  of  the  within  named  defendants  found  in 
my  county  of  Lake. 

"  J.  A.  Lampinq,  Sheriff, 
**  By  W.  G.  MiLNBE,  Under  Sheiiff.** 

On  May  17,  1886,  the  case  was  dismissed  as  to  all  hut 
Gill,  and  service  having  been  made  by  publication,  judgment 
was  entered  against  him,  and  special  execution  issued  thereon; 
and  on  June  22, 1886,  all  his  legal  and  equitable  interests  in 
the  Paris  and  Pyrenees  were  sold  to  Mason  B.  Carpenter  in 
satisfaction  of  his  judgment;  and  on  May  14, 1887,  the  sher- 
iff executed  his  deed  to  him,  conveying  ^^  all  the  right,  title 
and  interest,  both  legal  and  equitable  of  the  above  named 
defendant  in  and  to  the  Paris  *  *  ^  and  the  Pyrenees  lode 
mining  claims." 

On  February  28, 1890,  he  instituted  this  suit  in  the  dis- 
trict court  of  Arapahoe  county,  against  Anna  R.  Van  Wage- 
nen  and  Lewis  M.  Gregory;  and  for  cause  of  action  stated  in 
substance  the  foregoing  facts,  and  alleged  that  on  the  Sdday  of 
March,  1886,  Anna  R.  Van  Wagenen  held  the  legal  title  to  the 
undivided  four  eighteenths  interest  in  the  Pyrenees  lode  min- 
ing claim,  in  trust,  for  the  sole  benefit  and  use  of  Andrew  W. 
Gill ;  and  that  she  had,  on  or  about  the  first  day  of  January, 
1889,  conveyed  by  deed  the  whole  of  the  legal  title  to  said 
four  eighteenths  interest  to  said  Gregory,  who  accepted  and 
received  the  title  thereto  charged  with  said  trusty  with  full, 
actual  and  constructive  notice  and  knowledge  of  the  equi- 
table interest  of  plaintiff  therein. 

The  defendants  appeared  and  filed  their  answer,  denying 
the  material  allegations  of  the  complaint.  On  February  4, 
1896,  the  cause  was  tried  to  the  court,  and  resulted  in  a 
general  finding  for  the  defendants.  Thereafter  plaintiff  filed 
his  motion  for  a  new  trial  upon  the  ground,  among  others,  of 
newly  discovered  evidence,  and  surprise  which  ordinaiy  pru- 
dence could  not  have  guarded  against ;  which  was  sustained, 
and  new  trial  granted. 
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Thereafter,  by  leave  of  court,  plaintiff  filed  an  amended 
and  supplemental  complaint,  which,  on  motion,  was  stricken 
from  the  record,  on  the  ground  that  it  stated  a  new  and  dif- 
ferent cause  of  action  from  that  declared  on  in  the  original 
complaint.  On  November  6,  1896,  plaintiff  filed  his  second 
amended  and  supplemental  complaint  against  Anna  R.  Van 
Wagenen,  as  sole  defendant ;  to  which  she  filed  her  answer, 
specifically  denying  all  the  material  allegations  therein  con- 
tained. A  replication  was  filed  thereto,  whereupon  the  cause 
was  again  tried  to  the  court,  which  found  the  issues  of  fact 
joined  in  favor  of  plaintiff;  and  adjudged  him  to  be  the 
owner  of  aii  undivided  four  eighteenths  interest  in  and  to 
said  Pyrenees  lode  mining  claim ;  and  that  defendant  held 
the  legal  title  to  said  interest  in  trust,  and  ordered  her  to 
convey  the  same  to  him.  To  reverse  this  decree  Mrs.  Van 
Wagenen  brings  the  case  here  on  appeal. 

Mr.  Chas.  H.  Toll,  Mr.  D.  V.  Bubns  and  Mr.  J.  0* 
Hblbc,  for  appellant. 

Mr.  W.  N.  MoBntD  and  Mr.  Chas.  J.  Hughes,  Jr.,  forap- 

pellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

1.  The  first  error  relied  on  is  the  action  of  the  court  grant- 
ing the  appellee  a  new  trial.  At  the  time  of  the  commence- 
ment of  the  action  on  February  28, 1890,  there  was  of  record 
in  Lake  county  a  deed  of  Mrs.  Van  Wagenen  dated  Octo- 
ber 11,  1887,  conveying  the  four  eighteenths  interest  in 
question  to  Lewis  M.  Gregory ;  and  the  complaint  averred 
that  the  title  to  this  interest  was  vested  in  him.  This  was 
not  denied  in  the  answer ;  and  on  the  trial,  which  occurred 
on  February  4, 1896,  the  court  and  counsel,  supposing  that 
Oregoiy  still  held  the  title,  tried  the  case  upon  that  theory. 

It  appears  from  the  showing  made  upon  the  motion  for  a 
new  trial,  that  on  October  21, 1887,  Gregory  reoonveyed  this 
Vol.  xxvn — 29 
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title  to  Mrs.  Van  Wagenen.  This  deed  was  not  placed  on 
record  until  1892,  during  the  pendency  of  the  action.  The 
appellee  first  learned  of  the  existence  and  record  of  this  deed 
in  April,  1896.  Upon  these  facts  being  brought  to  the  at- 
tention of  the  judge  who  tried  the  cause,  he  sustained  the 
motion  and  gpranted  a  new  trial,  as  he  expi-essly  states,  upon 
the  principal  ground  that  he  supposed  at  the  time  the  case 
was  decided  that  Gregory  still  held  title  to  said  interest  in 
said  mine,  which  had  been  theretofore  conveyed  to  him  by 
the  defendant  Anna  R.  Van  Wagenen. 

The  case  was  therefore  tried  under  a  misapprehension  as 
to  the  actual  status  of  the  title  to  the  interest  in  question. 
That  this  mistake  seriously  embarrassed  plaintiff  in  estab- 
lishing his  claim,  and  imposed  upon  him  a  burden  that  he 
ought  not  to  have  been  obliged  to  assume,  is  obvious.  It 
made  it  incumbent  upon  him  to  show  that  Gregory  obtained 
the  title  with  notice  or  knowledge  of  the  trust  contended 
for ;  and  failing  in  this,  he  could  not  recover,  no  matter  how 
clearly  he  may  have  been  able  to  establish  his  right  to  relief 
against  Mrs.  Van  Wagenen,  had  the  true  condition  of  the 
title  been  known.  Upon  this  assumption,  testimony  was 
offered  and  witnesses  cross-examined,  and  special  objections 
were  interposed  to  certain  testimony  clearly  admissible  as 
against  Mrs.  Van  Wagenen,  upon  the  ground  that  it  was  in- 
admissible to  affect' Gregory's  title.  It  is  apparent,  from  the 
statement  of  its  reason  for  granting  the  new  trial,  that  the 
conclusion  of  the  court  was  largely  influenced,  if  not  entii^ly 
controlled,  by  the  supposition  that  Gregory  held  the  title, 
and  was  presumably  a  purchaser  without  notice.  It  is  there- 
fore manifest  that  the  cause  was  tried  and  determined  upon 
a  false  issue,  and  that  the  appellee  was  thereby  prevented 
from  having  his  right  to  the  property  in  question  fairly  con- 
sidered and  determined.  Nor  do  we  think  that  his  failure  to 
discover  the  true  state  of  the  title,  under  the  circumstances, 
constitutes  such  a  want  of  diligence  as  should  deprive  him 
of  the  right  to  have  such  issue  fairly  tried.  He  had  a  right 
to  rely  upon  the  title  as  recorded  at  the  conunencement  of 
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the  action ;  especially  as  he  was  in  no  way  advised  by  the 
answer  that  an  unrecorded  reconveyance  was  in  existence ; 
and  was  led  to  believe,  by  the  conduct  of  defendants,  that 
no  change  of  title  had  taken  place.  We  think  the  court  be- 
low properly  exercised  its  discretion  in  granting  the  motion 
for  a  new  trial ;  and  we  can  see  no  good  reason  for  interfer- 
ing with  its  action. 

2.  The  next  objection  is  that  the  judgment  rendered  in 
the  case  of  Carpenter  v.  GHll^  and  all  proceedings  had  there- 
under, were  null  and  void  for  the  reason  that  it  does  not 
affirmatively  appear  on  the  return  of  the  sheriff  that  the  writ 
of  attachment  was  levied  as  required  by  subdivision  2,  sec. 
98,  Code  of  Civil  Procedure  of  1877,  which  was  then  in  force, 
and  which  reads  as  follows : 

^  Seeand.  Real  property,  or  any  interest  therein,  belonging 
to  the  defendant,  and  held  by  any  other  person,  or  standing 
upon  the  records  of  the  county  in  the  name  of  any  other  per- 
son (but  belonging  to  the  defendant),  shall  be  attached  by 
leaving  such  person  or  his  agent  a  copy  of  the  writ  and  a 
notice  that  such  real  property  (giving  a  description  thereof), 
and  any  interest  therein  belonging  to  the  defendant,  are  at- 
tached, pursuant  to  such  writ,  and  filing  a  copy  of  such  writ 
and  notice  with  the  recorder  of  the  county." 

It  will  be  observed  that  the  return  of  the  sheriff  as  above 
set  forth  does  not  state  that  he  left  with  Mrs.  Van  Wagenen, 
in  whose  name  the  legal  title  to  the  Pyrenees  then  stood,  a 
copy  of  such  writ  and  notice,  or  that  he  filed  the  same  with 
the  recorder  of  Lake  county.  It  is  insisted  that,  as  the  action 
was  against  a  nonresident,  and  the  only  service  of  summons 
had  was  by  publication,  and  the  levy  of  the  writ  of  attach- 
ment being  an  essential  prerequisite  to  the  acquirement  of 
jurisdiction,  that  it  must  be  made  in  strict  conformity  with 
the  requirements  of  the  statute ;  and  the  return  of  the  sher- 
iff must  show  affirmatively  that  this  was  done.  On  the  other 
band,  it  is  not  denied  that  to  initiate  jurisdiction  against  a 
nonresident  a  seizure  of  property  belonging  to  him  within 
the  state  must  be  made,  and  to  constitute  a  valid  seizure  the 
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levy  of  the  writ  of  attachment  must  be  made  in  conformity 
with  all  the  requirements  of  the  statute^  but  it  is  contended 
that  when  a  judgment  rendered  by  a  court  of  general  juris- 
diction is  collaterally  attacked,  as  in  this  case,  it  will  be  con- 
clusively presumed  that  all  the  acts  necessary  to  constitute  a 
valid  levy  were  done,  unless  the  contrary  appears  from  tha 
record.  There  exists  an  irreconcilable  conflict  in  the  author- 
ities upon  this  question.  This  conflict  arises  from  the  view 
the  different  courts  entertain  as  to  the  nature  of  the  jurisdic- 
tion that  the  courts  exercise  in  enforcing  remedies  provided 
by  the  attachment  acts ;  some  holding  that  the  power  to  take 
cognizance  of  attachment  proceedings  is  a  special  jurisdiction 
conferred  by  the  statute,  which  was  not  within  the  general 
jurisdiction  of  the  courts ;  and  that  eveiything  necessary  to 
show  that  such  jurisdiction  has  been  rightfully  exercised 
must  appear  upon  the  face  of  the  record ;  while  by  others  it 
is  held  that  attachment  proceedings  are  within  the  general 
jurisdiction  conferred  by  the  constitution,  and  that  the  stat- 
ute has  only  prescribed  a  new  mode  or  process  for  bringing 
the  persons  or  property  within  their  control ;  and  that  the 
same  presumption  in  favor  of  jurisdiction  of  such  actions 
will  be  indulged  as  in  other  cases.  Among  the  cases  an- 
nouncing the  latter  view  are  Harvey  v.  Tyler^  2  Wall.  328, 
Galpin  v.  Page,  18  Wall.  350,  Voorhee%  v.  Bank,  10  Peteis, 
449,  WiUU  V.  Mooriny,  63  Texas,  340,  Thompson  v.  JBatU 
bum,  16  N.  J.  Law,  100,  DieJd  v.  Page,  3  N.  J.  Eq.  143, 
Stewart  v.  Anderson,  70  Texas,  588,  Works,  on  Juris,  of 
Courts,  p.  547,  and  BanJe  of  Coifax  v.  Richardson,  54  Pac.  Rep. 
859. 

In  Voorhees  v.  Bank,  Justice  Baldwin,  speaking  totfaii 
point,  said: 

**"  The  several  courts  of  common  pleas  of  Ohio,  at  the  Ume 
of  these  proceedings,  were  courts  of  general  civil  jurisdiction ; 
to  which  was  added,  by  the  act  of  1805,  power  to  issue  writs 
of  attachments,  and  order  a  sale  of  the  property  attached  on 
certain  conditions;  no  objection  therefore  can  be  made  to 
their  jurisdiction  over  the  case,  the  cause  of  action,  or  tba 
property  attached." 
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In  WiUia  v.  Mooring^  it  is  said : 

**  The  generally  accepted  doctrine  now  seems  to  be  that 
the  jurisdiction  over  attachment  proceedings  is  part  of  the 
general  jurisdiction  conferred  upon  the  courts  in  which  they 
are  cognizable ;  and  the  same  presumption  in  favor  of  that 
jurisdiction  must  be  indulged  as  in  other  cases,  and  the  same 
intendments  in  favor  of  the  officer  executing  process." 

In  Stewart  v.  Anderson^  Stayton,  C.  J.,  uses  the  following 
language : 

**  There  has  been  much  difference  of  opinion  in  courts  for 
whose  decisions  we  have  the  highest  respect,  as  to  whether 
the  same  presumptions  will  be  indulged  in  favor  of  jurisdic- 
tion when  reliance  is  placed  on  citation  by  publication  and  seiz- 
ure of  property,  as  will  be  when  personal  service  made  within 
the  territory  over  which  the  court  has  jurisdiction  is  relied 
upon.  *  *  *  Whether  the  jurisdiction  of  a  court  be  general 
or  special,  it  cannot  be  made  to  depend  upon  the  character 
of  the  process  through  which  it  acquires  power  over  the  per- 
son or  thing  to  be  affect-ed  by  its  final  adjudication.  The 
constitution  confers  jurisdiction,  but  the  legislature  prescribes 
the  process  through  which  persons  and  things  may  be  brought 
within  its  reach  and  made  subject  to  its  exercise." 

We  think  the  rule  announced  in  these  cases  is  supported 
by  the  better  reason ;  and  that  when  action  of  a  court  of  gen- 
eral jurisdiction  ia  invoked  in  attachment  proceedings,  al- 
though its  power  to  so  act  is  conferred  by  a  special  statute,  it 
nevertheless,  in  exercising  such  special  powers,  acts  judicially 
and  is  none  the  less  a  court  of  general  jurisdiction  because  it 
proceeds  according  to  rules  and  practice  prescribed  by  the 
statute.  The  same  considerations  of  public  policy  and  rea- 
sons exist  why  the  record,  if  silent,  should  be  aided  by  the 
same  presumptions  which  obtain  in  cases  of  personal  service. 
Whether  a  writ  of  attachment  is  issued  as  an  auxiliary  to 
the  main  action,  or  to  initiate  jurisdiction  against  a  non- 
resident, to  constitute  a  valid  levy  of  the  writ  the  acts  re- 
quired by  the  statute  must  be  done,  which  are  the  same  in 
both  instances,  and  the  purpose  to  be  accomplished  the  same, 
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to  wit,  to  bring  the  property  under  the  dominion  of  the 
court  for  the  purpose  of  subjecting  it  to  the  satisfaction  of 
any  judgment  that  may  be  obtained.  The  rule  requiring  the 
seizure  of  property  within  the  state  belonging  to  a  nonresi- 
dent defendant,  as  a  condition  precedent  to  the  exercise  of 
jurisdiction,  is  a  judicial,  and  not  a  statutory  requirement. 
Bank  of  Colfax  v.  Richardson^  supra.  As  Bean,  J.,  who  de- 
livered the  opinion  in  that  case,  in  speaking  of  this  rule,  says , 
*'  Its  requirements  are  satisfied,  and  the  court  acquires  suf- 
ficient jurisdiction  of  the  rem  to  protect  its  proceeding  from 
collateral  attack,  when  the  property  of  the  defendant  has  been 
actually  brought  within  the  power  and  control  of  the  court 
by  a  seizure  under  a  lawful  writ  of  attachment  issued  in  the 
action,  although  there  may  be  irregularities,  even  errors,  in 
the  attachment  proceedings.'* 

Our  conclusion  upon  this  question  does  not  militate  against 
the  rule  announced  in  Thompson  v.  White^  25  Colo.  226,  and 
other  decisions  of  this  coui-t  in  regard  to  the  strictness  with 
which  the  requirements  of  the  attachment  act  must  be  ob- 
served ;  but  only  recognizes,  as  applicable  to  judgments  in 
this  class  of  cases,  the  same  presumption  of  jurisdiction  upon 
collateral  attack  that  obtains  in  other  cases,  to  wit,  that  every- 
thing necessary  to  be  done  was  done,  unless  the  contrary  ap- 
pears from  the  record.  The  plaintiff  introduced  in  evidence, 
among  other  things,  a  certified  copy  of  the  final  judgment 
rendered  by  the  county  court  of  Arapahoe  county,  in  the  case 
of  Carpenter  v.  Q-ill^  which  recited  that  the  defendant.  Gill, 
having  been  regularly  served  with  process,  and  having  failed 
to  appear  and  answer  the  complaint,  his  default  was  entered 
accbrding  to  law ;  a  special  execution  issued  thereon,  and  a 
sheriff's  deed,  convepng  to  him,  as  purchaser  at  a  sale  duly 
made  thereunder,  all  the  right,  title  and  interest  of  Gill  in 
and  to  the  Paris  and  Pyrenees  mining  claims.  This  was  suf- 
ficient to  establish  his  ownership  of  the  Gill  interest,  and  to 
entitle  him  to  maintain  his  right  thereto  against  appellant. 

8.  This  brings  us  to  the  vital  question  in  the  case,  and  that 
is  whether  the  appellant  acquired  and  holds  title  to  the  four 
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eighteenths  interest  in  controversy,  in  her  own  right,  or  bur- 
dened with  the  alleged  trust.  The  solution  of  this  question 
is  not  embarrassed  by  any  controversy  touching  the  facts, 
but  depends  upon  the  effect  to  be  given  to  the  facts  as  estab- 
lished by  undisputed  testimony,  which  appear  in  the  fore- 
going statement,  and  in  brief  are,  that  Gill  in  1878  owned 
the  Paris  lode  claim,  and  from  time  to  time  during  that  year 
and  the  year  following  he  conveyed  away  all  of  his  title  ex- 
cept six  eighteenths,  two  eighteenths  of  which  Theo,  F.  Van 
Wagenen,  acting  as  his  attorney  in  fact,  conveyed  to  the 
Energetic  Mining  &  Prospecting  Company,  in  pursuance  of 
the  contract  entered  into  with  that  company.  There  is  noth- 
ing to  show  that  he  ever  parted  with,  and  was  not  still  the 
owner  of,  the  remaining  four  eighteenths  on  February  1, 1881, 
when  the  ground  included  in  the  Paris  claim  was  relocated 
and  named  the  Pyrenees.  This  relocation  was  made  at  the 
suggestion  of  Theo.  F.  Van  Wagenen,  by  Gilbert  L.  Havens, 
the  then  owner  of  one  third  of  the  Paris,  and  one  Millspaugh, 
acting  for  Van  Wagenen.  At  this  time  the  Paris  was  not 
subject  to  forfeiture,  but  was  relocated  and  renamed  for  the 
purpose  of  getting  rid  of  some  adverse  claim  made  to  a  por- 
tion of  the  ground,  and  to  procure  patent,  and  with  the  un- 
derstanding that  all  parties  interested  in  the  Paris  claim 
should  retain  the  same  interest  in  the  Pyrenees.  At  this 
time  Gill  was  a  nonresident  of  Colorado,  and  it  does  not  ap- 
pear whether  he  had  knowledge  of  this  relocation  or  in  any 
way  consented  thereto,  except  through  Van  Wagenen,  who 
was  his  attorney  in  fact,  and  had  charge  and  management 
of  this  proceeding.  While  appellant  attempts,  in  her  an- 
swer, to  deny  that  the  location  of  the  Pyrenees  was  made 
with  the  knowledge,  or  for  the  benefit  of  Gill,  or  for  the  pur- 
pose of  removing  any  apparent  cloud  upon  the  title  of  the 
Paris  claim,  she  admits  that  such  relocation  was  made  for  the 
benefit  of  all  the  other  owners.  After  such  relocation,  and 
on  February  12, 1881,  the  locators  conveyed  the  Pyrenees 
lode  to  Theo.  F.  Van  Wagenen,  who  thereupon  conveyed  to 
Gilbert  L.  Havens  an  undivided  one  third  of  said  claun.    On 
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February  19, 1881,  Van  Wagenen  and  Havens  conveyed  the 
legal  title  to  the  Pyrenees  lode  to  appellee  for  the  purpose  of 
procuring  patent.  A  patent  was  procured  in  his  name,  and 
he,  by  direction  of  Van  Wagenan,  conveyed  seven  eighteenths 
to  Havens  and  eleven  eighteenths  to  appellant,  who  afterwards 
conveyed  to  Oppenheim,  Stead  and  Allen  two  eighteenths  re- 
spectively, being  the  same  amount  they  owned  in  the  Paris 
lode,  retaining  in  her  name  the  remaining  five  eighteenths, 
which  represented  the  one  eighteenth  owned  by  Theo.  F. 
Van  Wagenen,  and  thjB  four  eighteenths  owned  by  Gill  in 
the  Paris. claim.  There  is  no  pretense  that  she  paid  any  con- 
sideration for  the  conveyance  to  her  by  appellee  of  the  five 
eighteenths  interest  which  she  retains,  but  avers  that  she  ac- 
quired it  from  her  husband,  and  that  the  same  was  conveyed 
to  her  by  his  direction. 

It  seems  to  us  too  clear  to  admit  of  dispute  that  a  relocar 
tion  of  a  mining  claim  by  one  tenant  in  common,  under  the 
circumstances  attending  the  relocation  of  the  Paris,  would 
inure  to  the  benefit  of  his  cotenants,  whether  the  relocation 
was  made  with  their  knowledge  and  consent  or  not ;  that  such 
a  result  would  necessarily  follow  from  the  fiduciary  relation 
that  exists  between  tenants  in  common,  which  prevents  one  of 
them  from  acquiring  title  to  the  common  property,  in  viola- 
tion of  the  trust  and  confidence  that  such  relation  imposes. 
Hunt  V.  Patching  35  Fed.  Rep.  816 ;  Franklin  Mining  Co.  v. 
(XBrien,  22  Colo.  129 ;  Turner  v.  Sawyer,  160  U.  S.  678 ;  MxtU 
V.  Hart,  24  Colo.  606 ;  Freeman  on  Cotenancy,  §§  161-4 ; 
Lockhart  v.  Rollins,  2  Idaho,  603  ;  Lindley  on  Mines,  §  407 ; 
Brandy  v.  Mayfield,  16  Mont.  201. 

As  was  said  in  Turner  v.  Sawyer,  supra : 

^*'  It  IB  well  settled  that  cotenants  stand  in  a  certain  relation 
to  each  other  of  mutual  trust  and  confidence ;  that  neither 
wiU  be  permitted  to  act  in  hostility  to  the  other  in  reference 
to  the  joint  estate ;  and  that  a  distinct  title  acquired  by  one 
will  inure  to  the  benefit  of  all." 

Whether  such  result  would  follow  if  it  was  true,  as  assumed 
by  counsel  for  appellant,  that  the  Paris  was  subject  to  relo- 
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cation  at  the  time,  and  was  relocated  with  the  intention  and 
for  the  purpose  of  excluding  some  of  the  original  owners  of 
the  Paris,  it  is  unnecessary  to  determine,  since  it  is  clear  that 
those  conditions  did  not  exist.  It  sufficiently  appears  that 
the  Paris  was  not  at  that  time  open  to  relocation,  most  of  the 
work  by  the  Energetic  Mining  &  Prospecting  Company  hay- 
ing been  done  in  the  year  1880,  and  that  the  relocation  was 
made  for  the  benefit  of  all  owning  interests  in  the  Paris. 

But  counsel  for  appellant  also  contend  that,  notwithstand- 
ing the  fact  that  Gill's  title  to  the  four  eighteenths  interest 
still  remained  of  record,  by  reason  of  his  silence  and  failure 
to  assert  his  right  to  the  interest,  it  is  to  be  presumed  that 
he  had  abandoned  or  disposed  of  it  prior  to  the  relocation  of 
the  Paris.  We  do  not  think  there  is  any  merit  in  this  claim. 
It  certainly  is  not  to  be  presumed,  in  the  face  of  the  fact  that 
his  title  to  this  interest  then  stood  of  record  in  his  name,  that 
he  had  transferred  it  to  any  one  else ;  nor  is  abandonment  to 
be  presumed  from  mere  silence.  A  title  to  realty  is  not  lost 
by  failure  of  the  owner  to  assert  his  claim  to  it.  Other  cir- 
cumstancs  must  concur  that  would  in  equity  estop  him  from 
asserting  it,  to  the  prejudice  of  one  who  had  been  misled  by 
his  silence.  No  such  conditions  are  present  in  this  case.  In 
the  circumstances  of  this  case  it  is  clear  that  the  title  acquired 
by  the  locators  of  the  Pjrrenees  was  impressed  with  a  trust 
in  favor  of  the  owners  in  the  Paris,  to  the  extent  of  their 
respectiye  interests  in  that  claim  ;  and  that  Gill,  as  the  owner 
of  four  eighteenths  interest  remained  the  equitable  owner  of 
that  interest  in  the  new  location,  only  the  naked  legal  title 
thereto  vesting  in  the  locators,  in  trust  for  him ;  and  nothing 
occurred  in  the  subsequent  proceedings  that  in  any  way  af- 
fected his  right  to  that  interest.  The  conveyance  of  this 
title  by  Van  Wagenen  and  Havens  to  appellee  was  concededly 
for  the  purpose  of  enabling  him  to  procure  a  patent  to  the 
Pyrenees  in  his  name,  for  the  joint  benefit  of  all  interested ; 
and  it  goes  without  saying  that  the  patent  he  obtained  inured 
to  their  benefit,  and  vested  him  with  the  legal  title  solely  as 
their  trustee.     While  his  deed  to  appellant  recites  a  consider- 
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ation  of  |lll,000,  it  appears  by  undisputed  testimony  that,  as 
a  matter  of  fact,  it  was  a  voluntary  conveyance,  and  without 
any  consideration  whatever;  hence  it  transferred  to  her  only 
the  legal  title  to  the  eleven  eighteenths  interest,  impressed 
with  the  trust  that  existed  in  favor  of  the  original  benefici- 
aries. Pomeroy,  in  his  work  on  Equity  Juris.  §  1048,  states 
the  rule  upon  this  subject  as  follows : 

"  Wherever  property,  real  or  personal,  which  is  already  im- 
pressed with  or  subject  to  a  trust  of  any  kind,  express  or  by 
operation  of  law,  is  conveyed  or  transferred  by  the  trustee,  not 
in  the  course  of  executing  and  cariying  into  effect  the  terms 
of  an  express  trust,  or  devolves  fix)m  a  trustee  to  a  third  per- 
son, who  is  a  mere  volunteer,  or  who  ia  a  purchaser  with 
actual  or  constructive  notice  of  the  trust,  then  the  rule  is  uni- 
versal that  such  heir,  devisee,  successor,  or  other  voluntary 
transferee,  or  such  purchaser  with  notice,  acquires  and  holds 
the  property  subject  to  the  same  trust  which  before  existed, 
and  becomes  himself  a  trastee  for  the  original  beneficiary. 
*  *  *  It  is  not  necessary  that  such  transferee  or  purchaser 
should  be  guilty  of  positive  fraud,  or  should  actually  intend 
a  violation  of  the  trust  obligation ;  it  is  sufficient  that  he  ac- 
quires property  upon  which  a  trust  is  in  fact  impressed,  and 
that  he  is  not  a  bona  fide  purchaser  for  a  valuable  considera- 
tion and  without  notice." 

Counsel  for  appellant,  however,  contend  that  appellee  is 
estopped,  by  this  deed,  from  asserting  the  interest  that  he 
subsequently  acquired  by  virtue  of  sec.  430,  Mills'  Ann.  Stats, 
which  provides,  inter  alia^  that : 

*^  If  any  person  shall  •  •  •  convey  •  •  *  land  *  *  *  not 
being  possessed  of  the  legal  estate  or  interest  therein  at  the 
time  •  •  •  and  after  such  sale  •  *  *  shall  become  possessed 
of,  and  confirmed  in,  the  legal  estate  of  the  land  or  real  estate 
so  sold  and  conveyed,  it  shall  be  taken  and  held  to  be  in  trust, 
for  the  use  of  the  *  *  *  vendee ; "  etc. 

We  do  not  think  that  the  conveyance  given  by  appellee 
comes  either  within  the  letter  or  the  spirit  of  this  statute. 
Its  obvious  purpose  is  to  confirm  in  the  grantee  any  legal  es- 
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tate  or  interest  subsequently  acquired  by  the  grantor  which 
was  intended  to  be  conveyed.  As  we  have  seen,  appellee 
was  trustee  of  the  naked  legal  title.  He  had  no  beneficial 
interest  or  estate  in  the  land,  nor  did  he  attempt  to  convey 
such  an  interest.  Neither,  therefore,  by  this  statute  nor  by 
any  principle  of  equity,  is  he  estopped  from  subsequently 
acquiring  a  beneficial  interest  in  the  property,  and  of  availing 
himself  of  such  remedies  to  enforce  his  right  thereto  as  his 
predecessor  in  interest  might  have  invoked. 

The  final  contention  of  counsel  is  that  the  evidence  intro- 
duced was  not  of  the  character  and  probative  force  requisite 
to  establish  a  trust  of  this  character.  Aside  from  the  parol 
testimony,  which  we  think  was  admissible  to  show  the  intent 
and  purpose  with  which  certain  acts  were  done,  to  aid  the  pre- 
sumption which  the  law  implied  from  the  acts  themselves,  the 
record  evidence  was  suflScient  in  itself  to  clearly  and  conclu- 
sively establish  the  trust  as  alleged  ;  and  the  finding  of  the 
court  below  upon  this  issue,  as  well  as  its  finding  that  the 
appellee  was  the  owner  of  the  Gill  interest  and  entitled  to  the 
relief  demanded,  was  supported  by  adequate  testimony. 

Upon  a  careful  consideration  of  all  the  questions  presented, 
and  the  able  arguments  of  counsel,  we  are  satisfied  that  the 
trial  court  committed  no  error  that  will  justify  a  reversal* 
Its  judgment  is  therefore  affirmed* 

Affirmed. 


[No.  4180.] 
KiNKLB  V.  The  People. 


1.  Pbacticb    nr  Crimihal  Gases — Fobmbb   Jbopabdt — Qubbtioh 

FOB  JVBT. 

Where  the  facts  set  forth  in  a  plea  of  former  Jeopardy  were  sufficient 
in  law  to  entitle  defendant  to  a  discharge,  if  true,  it  is  not  within 
the  province  of  the  trial  court  to  overrule  the  plea  because  from 
facts  within  his  own  knowledge  its  averments  are  untrue,  but  the 
issue  should  be  submitted  to  the  jury. 
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2.  SAMK— DI8OHABGX  OF  FOBMKB  JUBT. 

Where  a  plea  of  former  Jeopardy  averred  that  defendant  had  been 
prevlonely  put  upon  trial  for  the  same  offense,  and  that  a  Jory  was 
duly  had  and  charged  with  the  case,  and  that  without  his  consent^ 
and  without  any  necessity  therefor,  the  jury  was  discharged,  which 
plea  was  controverted  by  tlie  people,  it  was  error  for  the  court  to 
refuse  to  submit  the  issue  to  the  jury. 

3.  Sams— Bill  of  Exorptions. 

Where  in  a  trial  of  a  criminal  case  the  jury  is  discharged,  after  the  ease 
has  been  submitted  to  them,  without  the  consent  of  the  defendant 
and  without  any  necessity  therefor,  it  is  not  incumbent  on  the  de- 
fendant to  object  thereto  and  preserve  the  proceedings  in  a  bill  of 
exceptions,  but  he  may  show  the  facts  by  oral  testimony  in  support 
of  a  plea  of  former  jeopardy  on  a  subsequent  trial  for  the  same 
offense. 

Error  to  DUtriet  Court  of  Morgan  County. 

On  December  19,  1899,  plaintiff  in  error  was  placed  on 
trial  in  the  district  court  of  Morgan  county  upon  two  in- 
formations, numbered  184  and  185,  charging  him  with  the 
crime  of  larceny.  In  each  case  he  filed  a  plea  of  former 
jeopardy.  The  plea  in  case  184  in  substance  avers  that  at 
the  same  term,  to  wit,  on  December  13,  1899,  he  was  put  on 
his  trial  upon  the  same  information,  and  a  jury  was  duly  im- 
panelled and  sworn ;  that  after  all  the  evidence  had  been  re- 
ceived, the  jury  instructed  and  the  arguments  of  counsel 
made,  and  on  tiie  16th  day  of  December,  1899,  the  jury  re- 
tired to  consider  their  verdict ;  and  within  twenty-two  hours 
thereafter,  with  no  necessity  therefor  and  against  the  consent 
of  plaintiff  in  error,  the  jury  were  discharged  without  ren- 
dering a  verdict;  that  previous  to  the  discharge  the  jury 
were  interrogated  by  the  court  as  to  whether  or  not  there 
was  a  probability  of  their  agreeing  upon  a  verdict^  and 
through  their  foreman  stated  that  while  a  verdict  could  not 
be  reached  at  once,  it  was  the  opinion  of  the  jury  that  they 
oould  agree  if  given  further  time  ;  that  thereupon  the  court, 
without  any  necessity  therefor,  discharged  the  jury  while 
there  was  a  prospect,  according  to  the  statement  of  the  fore- 
man, that  a  verdict  could  be  reached.    A  like  plea  was  filed 
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in  case  No.  185 ;  but  since,  upon  the  subsequent  trial,  he  was 
acquitted  of  the  crime  therein  charged,  it  is  not  necessary 
now  to  consider  it.  To  these  pleas  the  people  filed  a  reply, 
admitting  that  defendant  had  been  placed  upon  trial  upon 
the  same  information  and  the  issues  submitted  to  the  jury, 
but  denies  all  the  other  facts  set  out,  and  setting  forth 
its  version  of  what  occurred  at  the  time  of  the  discharge 
of  the  jury,  alleging  that  the  jury,  through  its  foreman,  noti- 
fied the  court  that  they  could  not  agree  upon  a  verdict,  and 
that  the  court  discharged  the  jury  because  it  appeared  that 
there  was  no  probability  of  an  agreement  being  i-eached. 
The  new  matter  set  out  in  the  reply  was  denied  by  the  de- 
fendant. Upon  the  issues  thus  formed,  the  defendant  asked 
for  a  trial  by  a  jury  which  was  denied  by  the  court,  for  the 
reason  that  in  its  opinion  the  pleas  did  not  truly  state  the 
facts.  During  the  trial  of  the  cause  upon  the  general  issue 
which  followed,  the  defendant  offered  testimony  to  show  the 
jury  that  he  had  before  been  in  jeopardy  for  the  same  of- 
fense, and  offered  to  show  the  facts  set  out  in  his  pleas. 
The  court  refused  to  permit  any  testimony  to  be  introduced 
upon  this  issue,  and  furthermore  stated : 

^*  In  this  connection  I  want  the  record  to  show  also  that 
the  alleged  facts  set  out  in  the  plea  of  former  jeopardy  are 
directly  within  the  knowledge  of  the  court,  and  that  they 
are  not  true  as  set  up  in  the  said  plea,  but  that  the  allega- 
tions in  Mr.  Patton's  answer  are  substantially  true." 

The  defendant  was  convicted  and  sentenced  to  the  peni- 
tentiary. At  the  time  the  plea  was  filed  and  the  foi'egoing 
proceedings  had,  no  record  of  the  former  trial  had  been  made ; 
but  the  clerk  certifies  that  after  December  81, 1899,  a  record 
was  made  which,  inter  alia^  recites  the  impanelling  of  a  jury 
in  the  case,  and  that: 

"  On  the  16th  of  December  the  jury,  after  being  duly  in- 
structed by  the  court,  retired  to  consider  of  their  verdict. 
The  jury  having  been  considering  of  their  verdict  for  nearly 
twenty-four  hours  are  called  into  court  and  inquired  as  to 
their  verdict,  and  answering  through  their  foreman,  inform 
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the  court  that  they  have  not  agreed  upon  their  verdicti  where- 
upon they  are  ordered  to  retire  to  further  consider.  On  the 
17th  day  of  December,  the  jury  were  again  called  into  courts 
and  thereupon  comes  again  said  jurors  and  upon  their  oaths 
say  that  they  are  of  the  opinion  that  they  cannot  agree  upon 
a  verdict.  Whereupon  it  is  considered  by  the  court  that  the 
said  jury  be  discharged  from  the  further  consideration  of 
said  cause." 

Mr.  W.  A.  Hill,  Mr.  L.  C.  Stephenson  and  Messra. 
Wabd  &  Wabd,  for  plaintiff  in  error. 

Mr.  D.  M.  Campbell,  attorney  general,  Mr.  Calvin  E. 
Reed  and  Mr.  Dan  B.  Cabet,  for  the  people. 

Feb  Cubiam.  The  question  presented  for  our  considera* 
lion  is  whether  the  court  below  erred  in  refusing  to  permit 
the  issues  presented  by  the  plea  and  answer  to  be  submitted 
to  and  passed  upon  by  the  jury.  Counsel  for  the  people 
insist  that  in  order  for  the  plaintiff  in  error  to  avail  himself 
of  what  occurred  upon  the  former  trial,  they  should  have 
been  preserved  by  a  bill  of  exceptions ;  and  are  only  review- 
able on  a  writ  of  error ;  and  that  it  is  an  unwarranted  innova- 
tion upon  the  practice  to  permit  the  correctness  and  propriety 
of  the  action  of  a  court  in  discharging  a  jury  to  be  passed 
upon  by  a  subsequent  jury  impanelled  to  try  the  same  cause. 
While,  on  the  other  hand,  counsel  for  plaintiff  in  error  in- 
sist that  when  issue  is  joined  on  a  defendant's  plea  of  jeop- 
ardy which  states  facts  sufficient  to  entitle  him  to  a  dis- 
charge, such  issue  should  be  submitted  to  a  jury ;  and  that 
it  is  within  their  exclusive  province  to  determine  whether 
the  special  facts  alleged  are  true  or  not.  This  seems  to  be 
the  recognized  practice  in  states  having  constitutional  provi- 
sions regarding  jeopardy,  similar  to  ours.  Archibold  Cr. 
PL  &  Pr.  113 ;  Bishop's  Cr.  Proc.  sec.  816 ;  Conklin  v.  State^ 
26  Neb.  784;  Powell  v.  State,  17  Texas  App.  845;  Qrant  v. 
People^  4  Parker  Cr.  Rep.  527;  Helm  v.  State,  67  Miss.  562; 
SolMay  v.  Com.y  28  Pa.  St.  13 ;  Cam.  v.  Merrill,  8  Allen,  546 ; 
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Fo9ter  V.  State,  39  Ala.  229;  People  v.  Fuqua,  61  Cal.  377; 
State  ex  rel.  Vborhies  v*  Edwards,  42  La.  Ann.  414;  Lyman 
V.  State,  47  Ala.  686 ;  BocVe  Case,  1  Leach  C.  C.  186. 

In  passing  upon  the  issue  presented  by  the  plea,  the  juiy 
are  not  called  upon,  as  contended  by  counsel  for  the  people, 
to  determine  whether  or  not  the  court  exercised  a  proper  dis- 
cretion in  discharging  the  former  jury;  but  whether,  as  a 
matter  of  fact,  they  were  discharged  because  they  could  not 
agree.  In  Helm  v.  State,  supra,  the  court,  in  discussing  the 
office  and  nature  of  this  plea,  says : 

^*  The  issue  on  which  the  jury  passed  was  clearly  that  of  the 
existence  of  facts  showing  the  legal  necessity  for  the  discharge. 
Without  dwelling  in  detail  on  the  various  steps  taken  to 
bring  the  pleadings  to  a  definite  issue,  it  is  sufficient  to  say 
that  the  court  fin^dly  and  substantially  submitted  to  the  jury 
this  question  of  fact,  viz.,  were  the  jury  discharged  on  the 
former  trial  of  defendant  because  they  could  not  agree  ?  If 
the  issue  was  found  affirmatively,  then  the  legal  necessity 
was  made  out.  If  the  issue  was  found  negatively,  then  the 
legal  necessity  did  not  exist,  and  the  prisoner  was  entitled  to 
discharge.  We  are  of  opinion  that  the  real  issue  was  properly 
made  up  and  submitted  to  the  jury,  and  we  are  of  the  further 
opinion  that  the  jury  properly  found  the  issue  for  the  state." 

If  the  facts  set  forth  in  the  plea  are  sufficient  in  law  to 
constitute  a  former  jeopardy  which  entitles  a  defendant  to  a 
dischaige,  it  is  not  within  the  province  of  the  trial  court  to 
overrule  it  because,  from  facts  within  his  own  knowledge, 
its  averments  are  not  true.  As  was  said  in  State  v.  Johnson, 
llNev.  273: 

*'  It  was  not  for  the  court  to  decide  in  advance  that  it  (de- 
fendant's plea)  could  not  be  established.  That  issue  was  for 
the  jury."  Lovett  v.  State,  80  Ga.  255 ;  Powell  v.  State,  17 
Texas  App.  345. 

The  plea  in  this  case  avers  that  defendant  had  been  pre- 
viously put  upon  trial  for  the  same  offense;  that  a  jury  was 
duly  had  and  charged  with  his  case,  and  that  without  his  con- 
sent and  without  any  necessity  therefor,  they  were  dischaiged. 
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If  these  facts  were  true,  the  defendant  was  entitled  to  a  dis- 
charge ;  and  being  controverted  by  the  answer  of  the  state, 
we  think  it  is  clear  that  the  court  erred  in  refusing  to  permit 
him  to  submit  to  the  jury  such  evidence  as  was  available  to 
support  the  averments  of  his  plea. 

It  is  a  theory  of  counsel  for  the  people,  as  we  understand, 
that  what  occurred  upon  the  former  trial  can  be  shown  only 
by  the  record ;  and  that  if  matters  occurred  that  were  not  en- 
tered of  record,  it  was  the  duty  of  plaintiff  in  error  to  preserve 
the  same  by  a  bill  of  exceptions ;  while  it  is  true  that  if  the 
proceedings  attending  the  discharge  of  the  jury  on  a  former 
trial  appear  of  record,  and  it  shows  a  proper  order  of  mistrial, 
the  record  is  conclusive  of  that  fact  and  cannot  be  contradicted 
by  oral  testimony ;  and  if  it  misrepresent  the  facts,  the  de- 
fendant must  take  the  necessaiy  steps  to  have  it  corrected ; 
but  if,  as  in  this  case,  the  record  is  not  made  up,  we  do  not 
think  it  is  incumbent  upon  the  plaintiff  in  error  to  perpetuate 
such  proceedings  by  a  bill  of  exceptions ;  but  may  show  what 
did  occur  by  oral  testimony,  including  that  of  the  judge  who 
presided  at  the  trial,  and  the  jurors  who  were  discharged  on 
that  trial.  In  Pizano  v.  State^  20  Texas  App.  139,  the  pro- 
ceedings that  occurred  on  the  former  trial  were  preserved  by 
a  bill  of  exceptions,  and  the  court,  noticing  this  fact  in  the 
course  of  its  opinion,  says : 

'^  This  exception,  it  will  be  noticed,  was  reserved  to  the  ac- 
tion of  the  court  upon  the  first  trial.  As  a  precaiitionaiy  meas- 
ure, in  order  to  perpetuate  the  facts,  it  was  perhaps  well 
enough  that  the  exception  was  then  saved,  but  a  saving  of 
such  bill  at  that  time  was  by  no  means  an  essential  requisite 
to  the  right  to  plead  and  establish  jeopardy  in  a  subsequent 
trial.  For,  as  was  said  by  the  supreme  court  of  Mississippi, 
where  such  exception  had  not  been  taken  on  the  first  trial : 
*'  It  could  never  have  been  intended  that  a  man  should  have 
excepted  in  the  court  below  to  something  obviously  for  his 
own  benefit.  He  did  object  *  *  *  when  placed  upon  trial 
for  the  same  offense  at  the  next  term,  which  was  as  soon  as 
he  was  called  upon  to  do  so.' " 
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In  Helm  v,  State^  supra,  the  facts  and  circumstances  attend- 
ing the  discharge  of  the  jury  were  testified  to  by  the  presid- 
ing judge  and  the  jurors  impanelled  on  the  former  trial.  In 
noticing  the  objection  interposed  to  the  admissibility  of  this 
testimony,  Woods,  chief  justice,  who  delivered  the  opinion 
of  the  court,  says : 

^'  But  it  is  insisted  that  the  testimony  of  the  trial  judge 
who  presided  on  defendant's  former  trial  below,  as  well  as 
that  of  the  jurors  who  were  discharged  on  that  trial,  was  im- 
properly given  to  the  jury.  We  are  at  a  loss  to  imagine  why 
the  facts  on  which  the  trial  judge  acted  in  considering  the 
question  of  legal  necessity  for  discharge — ^the  facts  then  in 
his  possession,  and  which  satisfied  his  mind  that  the  jury  could 
not  agree,  and  the  facts  disclosed  by  the  jurors  themselves 
which  demonstrated  that  they  could  not  agree — were  riot  com- 
petent evidence  on  the  trial  of  the  issue  presented.  It  occurs 
to  us  that  this  evidence  of  the  judge  and  the  jurors  was  not 
only  free  from  objection,  but  was  the  very  best  evidence  that 
coiild  have  been  offered." 

For  the  foregoing  reasons  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


[No.  4284.] 

Bbeen  et 

CoTJBT  OF  Lake  County  bt  al. 


JUBIBDIOriOK—lH  JUNCTION— PbOHIBITION. 

Where  one  of  the  cotenants  in  a  group  of  mining  claims  and  in  a  tunnel 
run  for  the  pari>08e  of  working  said  group  brought  an  action  in  the 
district  court  against  her  cotenantSf  alleging  that  defendants  own 
an  adjoining  group  of  claims  and  that  they  had  extended  the  tunnel 
into  the  latter  group  and  were  using  it  for  the  purpose  of  working 
■aid  latter  group  and  had  excluded  plaintiff  from  the  tunnel  and 
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prevented  her  from  working  the  first  named  group  and  prayed  for 
a  writ  of  injunction  enjoining  defendants  from  using  the  tunnel 
to  work  the  last 'named  group  of  mines  and  from  excluding  her 
from  the  use  of  the  tunnel  for  the  working  of  the  first  named  group, 
the  district  court  had  jurisdiction  and  the  complaint  stated  facts 
sufficient  to  justify  an  injunction,  and  the  supreme  court  will  not 
interfere  with  the  action  of  the  district  court  by  a  writ  of  prohibi- 
tion. 

Original  Proceeding  far  Writ  of  Prohibition. 

On  Petition  for  Rehearing. 

Messrs.  Patterson,  Richardson  &  Hawkins,  for  peti- 
tioners. 

Mr.  John  A.  Ewing,  for  respondents. 

Per  Curiam.  The  application  in  this  case  was  disposed 
of  without  filing  an  opinion.  Upon  petition  for  rehearing, 
we  have  concluded  to  briefly  state  our  reasons  for  denying 
the  writ. 

In  the  district  court  of  Lake  county,  presided  over  by  the 
Honorable  Frank  W.  Owers,  one  Mary  Marshall  brought 
an  action  against  petitioners,  from  which  it  appears  that  she 
and  the  latter  are  the  joint  ownei-s  of  a  group  of  mining 
claims  known  as  the  Col.  Sellers ;  that  petitioners  own  an 
adjoining  group,  known  as  the  Silver  Wave ;  that  a  tunnel 
has  been  run  through  the  Col.  Sellers  group  for  the  purpose 
of  working  those  properties,  which  petitioners  have  extended 
into  the  Silver  Wave  and  are  now  using  for  the  purpose  of 
working  the  latter  group.  It  was  also  averred  in  the  com- 
plaint that  petitioners  had  excluded  plaintiff  from  the  tunnel 
and  prevented  her  from  working  the  Col.  Sellers  group 
through  this  opening ;  and  particularly  that  the  use  of  such 
tunnel  to  work  the  Silver  Wave  group  resulted  in  such  ex- 
clusion ;  that  by  reason  of  these  acts  she  has  been  damaged, 
and  has  no  plain,  speedy  or  adequate  remedy  at  law,  and 
therefore  prays  for  a  writ  of  injunction  enjoining  the  peti- 
tioners from  transporting  ore  or  material  of  any  kind  from 


Digitized  by 


Goo^z 


1900.]  The  Pboplb  v.  Distbict  Coubt.  467 

the  Silver  Wave  group  through  the  Col.  Sellers  tunnel ;  and 
also  enjoining  them  from  excluding  her  from  the  use  of  such 
tunnel,  for  the  working  of  the  Sellers  group.  To  this  com- 
plaint petitioners  filed  a  demurrer,  which  was  overruled,  and 
thereupon  a  writ  of  injunction  issued,  as  prayed.  Petition- 
ers then  commenced  this  proceeding  here  for  a  writ  of  pro- 
hibition. The  several  reasons  assigned  by  their  counsel  why 
the  writ  should  be  issued  may  be  stated  as  follows :  That  the 
district  court  had  no  jurisdiction  of  the  subject-matter  of  the 
action;  and  that  if  it  did,  it  exceeded  its  jurisdiction  by 
granting  the  writ  of  injunction  in  a  case  in  which  no  injunc- 
tive relief  could  be  had. 

In  support  of  this  contention  it  is  urged  that  the  action  in 
the  district  court  is  in  fact  one  in  ejectment,  and  that  the 
plaintiff  in  that  action  had  no  right  to  an  injmiction  of  the 
character  issued  pending  the  trial  of  the  question  of  her  ous- 
ter by  the  petitioners.  This  position  is  wholly  untenable. 
It  is  conceded  that  she  owns  an  interest  in  the  Col.  Sellers 
group,  in  connection  with  petitioners;  that  they  have  ex- 
cluded her  from  the  use  of  the  tunnel,  which  has  been  run  for 
the  benefit  of  these  properties.  There  is  no  question  of  title 
involved.  There  is  no  denial  of  their  exclusive  possession  of 
the  tunnel  in  question,  as  against  the  plaintiff  in  the  original 
action.  They  are  using  it  exclusively  to  work  properties  in 
which  she  has  no  interest.  The  sole  question  is :  Do  the  ad- 
mitted facts  entitle  the  plaintiff  to  the  relief  granted  by  the 
interlocutory  writ  of  injunction  ? 

We  do  not  know  upon  what  theory  petitioners  can  assume 
to  use  the  tunnel  for  the  purpose  of  working  the  Silver  Wave 
group,  even  if,  by  so  doing,  they  did  not  exclude  the  plaintiff 
from  the  use  of  such  tunnel.  No  authority  is  cited  in  support 
of  the  application,  holding  that  one  cotenant  may  use  a  com- 
mon property  for  the  benefit  of  another  in  which  his  cotenants 
have  no  interest  whatever.  We  do  not  understand  that  coun- 
sel for  petitioners  claim  that  they  can  use  the  tunnel  for  this 
purpose  as  a  matter  of  right.  Conceding,  as  they  do  by  the 
demurrer  filed  to  the  complaint,  that  they  have  ousted  plain- 
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tiff  from  the  use  of  the  tunnel  and  prevented  her  from  work- 
ing the  property  as  she  would  have  a  right  to  do  by  virtue 
of  her  ownership  of  an  interest  in  the  Col.  Sellers  g^up,  pe- 
titioners  certainly  admit  that  they  have  invaded  her  rights. 
That  she  is  entitled  to  damages  cannot  be  successfully  dis- 
puted. A  recovery  of  damages  for  these  acts,  in  an  action  at 
law,  would  not  place  her  in  possession ;  neither  would  it  pre- 
vent petitioners  from  continuing  to  exclude  her  from  posses- 
sion, or  from  using  the  tunnel  in  the  manner  charged.  So 
that  an  action  at  law  is  not  only  inadequate,  but  on  the  facts 
admitted,  would  necessitate  a  multiplicity  of  suits.  In  such 
cases  a  court  of  equity  clearly  has  the  authority  to  settle  dis- 
putes of  this  character  by  injunction ;  and  in  this  instance, 
the  relief  granted  by  the  writ  issued  is  that  to  which  plaintiff 
is  entitled  on  the  established  facts.  If  the  title  of  plaintiff 
was  in  dispute,  or  her  ouster  by  petitioners  controverted,  a 
different  question  might  be  presented;  but  on  the  facts  as 
charged  and  admitted,  we  are  of  the  opinion  that  the  court 
had  jurisdiction,  as  well  as  authority,  to  issue  the  writ  com- 
plained of. 

PetiUanfar  rehearing  denied. 
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SEPTEMBER   TERM,   1900. 


[Ho.  8925.] 
Knowlbs  V.  The  Lowbb  Clbab  Cbeek  Ditch  Company 

ET  Ali. 

1.  ApPBIXATB  PbACTICB— JUBISDIOnON  OP  SUPBEMB  COUBT— FRBX- 

HOLDS — ^Watbr  Rights. 
A  jadgment  sustaining  a  demurrer  to  and  dismissing  a  complaint  of  a 
stockholder  in  a  corporation  whose  charter  has  expired,  praying  for 
the  appointment  of  a  receiver  to  take  possession  of  and  sell  a  cer- 
tain  ditch,  water  rights  and  other  property  of  the  corporation  and 
distrihute  the  proceeds  among  the  stockholders  does  not  relate  to 
or  involve  a  freehold  or  fi'anchise  so  as  to  give  the  supreme  court 
jurisdiction  to  review  it  on  appeal  or  error. 

2.  Appellate  Pbactice— Jubisdiction  of  Supbbme  Coubt — Effect 

OF  Judgment. 
It  is  the  effect  of  the  judgment  rendered  and  not  the  result  of  a  judg- 
ment which  might  he  rendered  that  determines  the  question  of  the 
Jurisdiction  of  the  supreme  court  to  review  such  judgment.  If  the 
effect  of  the  judgment  upon  the  party  seeking  a  review  is  not  to  de- 
prive him  of  a  freehold,  then  a  freehold  is  not  involved  within  the 
sense  of  the  statute  regulating  appeals  to  the  supreme  court. 

Appeal  from  the  District  Court  of  Arapahoe''  County^ 

Appellant,  as  plaintiff,  brought  this  action  in  the  court 
below,  for  the  purpose  of  having  a  receiver  appointed  to  take 
possession  of,  and  sell,  certain  ditch,  water  rights,  and  other 
property,  and  distribute  the  proceeds  among  the  stockholders 
of  the  Clear  Creek  Platte  River  Ditch  &  Mill  Company.  He 
claims  this  relief  upon  facts  stated  in  his  complaint,  which 
are  to  the  effect  that  the  above  named  company  was  a  corpora- 
tion, organized  under  the  laws  of  this  state,  the  charter  of 
which  expired  by  limitation  on  the  12th  day  of  July,  1893; 
that  he  is  the  owner  of  a  part  of  one  share  of  the  stock  of  the 
defunct  corporation ;  that  at  the  time  of  the  expiration  of  its 
charter  it  owned  the  property  which  he  seeks  to  have  dis- 
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posed  of  through  a  receiver ;  that  at  the  time  of  the  expira- 
tion of  its  charter,  certain  of  the  individual  defendants  were 
the  directors  of  the  corporation ;  that  these  defendants  have 
never  entered  upon  the  performance  of  the  duties  imposed 
upon  them  bj  law,  by  virtue  of  their  relationship  to  the  com- 
pany at  the  time  its  charter  expired,  but  have  wholly  refused 
to  act  in  that  capacity,  or  as  trustees  of  the  stockholders  of 
the  corporation  with  respect  to  its  property ;  that  they  and 
the  remainder  of  the  individual  defendants,  except  Sigler, 
have  conveyed  to  the  Lower  Clear  Creek  Ditch  Company 
their  individual  interests  in  the  assets  and  property  of  the 
defunct  corporation,  and  that  the  Lower  Clear  Creek  Ditch 
Company  has  taken  possession  of  all  the  estate  and  property, 
both  real  and  personal,  of  the  Clear  Creek  Platte  River  Ditch 
&  Mill  Company,  and  refuses  to  i-ecogfuize  his  right  in  and  to 
any  of  such  property.  To  this  complaint  a  general  demurrer 
was  interposed  by  the  defendant,  the  Lower  Clear  Creek 
Ditch  Company,  which  was  sustained,  and  plaintiff  electing 
to  stand  by  his  complaint,  on  motion  of  the  defendant  de- 
murring, his  action  was  dismissed.  From  this  judgment  he 
brings  the  case  here  on  appeal. 

Section  619, 1  Mills'  Ann.  Stats.,  provides :  **  Upon  disso- 
lution by  expiration  of  its  charter  *  *  *  of  any  corporation 
*  *  *  unless' some  other  person  *  *  ♦  be  appointed  by  some 
court  of  competent  jurisdiction,  the  board  of  directors  *  *  ♦ 
of  such  corporation  *  *  *  acting  last  before  the  time  of 
their  dissolution  *  *  *  shall  be  the  trustees  of  the  creditors 
and  stockholders  of  the  corporation  dissolved,  and  shall  have 
full  power  to  settle  the  affairs  of  the  same ;  *  *  ♦  to  have, 
hold,  reserve,  sell  and  dispose  of  property,  real  and  personal, 
of  any  such  corporation  dissolved ;  to  adjust  and  pay  all  the 
debts  of  the  corporation  dissolved ;  to  divide  the  residue  of 
the  moneys  and  property  belonging  to  the  corporation  dis- 
solved, after  payment  of  debts  and  the  necessary  and  reason- 
able expenses,  among  the  stockholders  holding  stock  in  such 
corporation,  in  proportion  to  the  amount  paid  upon  such 
Stock  of  each  stockholder.*' 
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Counsel  for  appellees  contend  that  this  court  has  no  juris- 
diction to  entertain  the  appeal,  for  the  reason  that  neither  a 
freehold  nor  franchise  is  involved. 

Mr.  Fbank  I.  WiLLSEA,  for  appellant 

Mr.  Hugh  Butlbb,  for  appellees. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court. 

A  rehearing  was  granted  for  the  one  purpose  of  reconsider- 
ing the  question  of  the  jurisdiction  of  this  court  to  entertain 
this  appeal.  Counsel  for  appellant  contends  that  the  action 
relates  to  both  a  franchise  and  a  freehold.  Counsel  for  ap- 
pellees suggest  that  jurisdiction  might  attach  on  error,  but 
that  it  cannot  on  appeal.  This  distinction  is  not  tenable. 
The  code  of  civil  procedure  provides  that  appeals  shall  lie 
from  the  district  to  the  supreme  court  in  all  cases  where  the 
judgment  appealed  from  relates  to  a  franchise  or  freehold. 
Sec.  888,  Mills'  Ann.  Code.  This  provision  is  not  affected 
by  the  act  creating  the  court  of  appeals.  The  latter  does 
provide,  however,  that  no  appeal  or  wiit  of  error  to  the  su- 
preme court  shall  lie  to  review  the  final  judgment  of  any  in- 
ferior court,  unless  the  judgment,  or  in  replevin,  the  value 
found,  exceeds  $2,500,  exclusive  of  costs;  but  this  limita- 
tion does  not  apply  where  the  matter  in  controversy  relates  to 
a  franchise  or  freehold.  Sec.  406a  Mills'  Ann.  Code.  Meas- 
ured in  money,  the  judgment  rendered  in  this  cause  is  only  for 
costs  ;  therefore,  its  nature  is  such  that  unless  some  question 
is  presented  which  gives  this  court  jurisdiction,  it  is  without 
authority  to  review  it,  either  on  appeal  or  error  (sec.  406a 
9upra)^  so  that,  under  the  act  creating  the  court  of  appeals, 
unless  a  freehold  or  franchise  is  involved  (no  other  jurisdic- 
tional question  being  suggested),  the  supreme  court  cannot 
review  the  judgment  of  the  trial  court  in  either  of  the  ways 
provided  by  the  code ;  but  if  there  is,  then  it  may  be  re- 
viewed here,  either  on  appeal  or  error. 
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Ditch  and  water  rights  are  freehold  estates.  Wyatt  v,  Lari- 
mer ^  Weld  Irr.  Oo.y  18  Colo.  298 ;  Daum  v,  CmUy^  arUe^  p.  56. 
The  question  as  to  when  a  freehold  is  involved  within  the 
sense  of  the  statute  relating  to  appeals  and  writs  of  error  is 
often  difficult  to  solve.  So  far  as  the  decisions  of  this  court 
are  concerned,  no  rule  has  been  announced  which  would  be 
an  infallible  test  in  all  such  cases ;  perhaps,  one  cannot  be 
formulated,  because  the  circumstances  under  which  the  ques- 
tion may  arise  are  so  varied.  Plaintiff  is  not  seeking  to  recover 
an  interest  in  a  freehold.  No  title  to  an  interest  in  the  ditch 
and  water  rights  mentioned  is  vested  in  him  by  virtue  of  an 
ownership  of  stock  in  the  defunct  corporation.  If  that  legal 
entity  was  still  in  existence,  the  title  to  such  ditch  and  water 
rights  would  be  vested  in  it.  Morawetz  on  Corporations, 
§  283.  According  to  the  theory  upon  which  the  complaint  of 
plaintiff  is  framed,  and  the  statute  upon  which  he  relies  for 
the  relief  demanded,  the  title  to  such  property  is  vested  in 
certain  individuals.  The  ultimate  object  of  the  action  is  to 
wind  up  the  affairs  of  the  defunct  corporation,  dispose  of  its 
property,  and  have  the  proceeds  distributed  among  its  stock- 
holders. This  appellant  seeks  to  accomplish  through  a  re- 
ceiver. In  a  measure  it  may  be  said  that  for  this  reason  the 
cause  relates  to  or  involves  a  freehold,  but  these  terms  ai-e 
synonymous.  Wyatt  v.  Larimer  ^  Weld  Lrr.  Co.^  supra;  Me- 
Clelland  v.  Surd,  21  Colo.  197. 

The  judgment  of  the  trial  court  has  not  divested  plaintiff 
of  any  freehold  estate.  It  is  only  to  the  effect  that  he  is  not 
entitled  to  the  relief  which  he  seeks.  True,  if  he  is  granted 
the  relief  demanded  by  the  method  sought,  it  will  result  in 
divesting  the  appellees  of  whatever  title  they  may  have  in  a 
freehold.  This,  however,  is  immaterial,  for  they  are  not  com- 
plaining. As  applied  to  the  facts  in  this  case,  it  is  the  actual 
effect,  and  not  the  result  of  a  judgment  which  might  be  ren- 
dered which  furnishes  the  test  of  whether  a  freehold  is  involved 
or  not.  In  other  words,  if  the  effect  of  the  judgment  upon 
the  party  seeking  a  review  in  this  court  has  not  been  to  de- 
prive him  of  a  freehold  estate,  then  one  is  not  involved,  with- 
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in  the  sense  of  the  statute  regulating  appeals  to  this  court. 
Harvey  v.  7}raveler%^  Ins.  Co.^  18  Colo.  354;  McCeUandv. 
Hurdy  supra;  Base  v.  Chotau^  11  III.  167. 

For  the  same  reasons,  a  franchise  is  not  involved.  We  con- 
clude, therefore,  that  we  were  in  error  in  previously  holding 
that  this  court  had  jurisdiction.  The  former  opinion  is  with- 
drawn, the  judgment  rendered  thereon  vacated,  and  the  ap- 
peal dismissed  without  prejudice  for  want  of  jurisdiction. 

Appeal  dismissed. 


[No.  8907.] 
Beals  v.  Cone  bt  aJj. 

1.  Rbs  Judicata— Pabtdes. 

In  order  to  constitute  a  judgment  in  one  case  res  judicata  in  another,  it 
must  appear  that  the  quality  or  capacity  of  the  parties  to  each  is 
the  same. 

2.  Samb— MiNiNe  Claims. 

A  judgment  of  the  land  department  of  the  general  government  cancelling 
the  entry  of  a  mining  claim,  upon  protest  filed,  on  the  ground  that 
no  discovery  of  mineral  had  been  made  and  that  the  required  work 
had  not  been  performed,  in  no  manner  settled  the  rights  of  the  par- 
ties to  the  proceeding  to  the  land  in  controversy,  and  in  a  subse- 
quent adverse  suit  by  the  protestor  in  the  former  proceeding,  as 
owner  of  a  conflicting  claim  against  the  application  for  patent  upon 
a  re-entry  of  the  same  claim  by  the  party  whose  entry  had  been  can- 
celled, the  judgment  of  the  land  department  cancelling  the  entry 
cannot  be  pleaded  as  res  Judicata  as  the  parties  do  not  appear  in  the 
same  capacity  in  the  two  proceedings. 

8.  Estoppel— Plbadiho. 

In  order  to  sufficiently  plead  an  estoppel  in  pais  based  upon  statements 
made  by  the  party  against  whom  the  estoppel  is  claimed,  it  must 
be  averred  amongst  other  things  that  the  statements  relied  upon  to 
constitute  the  estoppel  were  made  with  the  intention  that  they 
should  be  acted  upon. 

4.  MiHiNO  Claims— Advebsb  Suits— Cancbllation  of  Entby— Bvi- 

DBKCB. 

In  an  adverse  suit  between  the  owners  of  conflicting  mining  claims 
where  the  principal  issue  was  as  to  which  of  the  conflicting  claims 
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mineral  was  first  disoovered  upon,  a  jadg^eot  of  the  land  depart- 
ment holding  for  cancellation  a  former  entry  of  one  of  the  claims, 
upon  protest,  on  the  ground  that  no  discoTery  of  mineral  had  been 
made,  is  not  admissible  in  evidence  to  establish  that  fact  in  support 
of  the  adverse  claim. 

6.  Same. 

A  Judgment  of  the  land  department  rejecting  an  application  for  patent 
and  nothing  more,  leaves  the  applicant  with  the  same  rights  as  if 
no  application  had  been  made. 

6.  Mining  Claiics—Disooysby  op  Minbbal. 

The  validity  of  the  location  of  a  mining  claim  depends  primarily  upon 
the  discovery  of  a  vein  or  lode  within  its  limits  and  no  rights  are 
acquired  by  location  until  such  discovery.  Other  necessary  steps 
required  to  perfect  and  keep  alive  a  valid  location  are  imperative, 
only,  as  against  the  rights  of  third  persons,  and  if  not  taken  within 
the  time  required  by  law,  but  are  complied  with  before  the  rights 
of  third  parties  intervene,  they  relate  back  to  the  date  of  location, 
but  not  BO  with  the  discovery,  for  upon  that  act  depends  the  life  of 
the  location,  and  from  the  time  of  tiie  discovery  only  would  a  loca- 
tion be  valid. 

7.  Same— Advebsk  Suitb— Evidence. 

In  an  adverse  suit  between  conflicting  mining  claims  where  the  evidence 
was  undisputed  that  no  discovery  of  mineral  was  made  on  the  ad- 
verse claim  for  about  two  years  after  the  original  location  at  which 
time  a  relocation  was  made  and  certificate  filed,  the  original  loc»^ 
tion  certificate  was  properly  excluded  from  evidence  as  the  right  of 
the  adverse  claimant  dated  only  from  the  relocation. 

8.  Mining  Claims— Veins — Instbuctions. 

A  mineral  bearing  vein,  within  the  meaning  of  the  law,  is  a  continuous 
body  of  mineral  bearing  rock  in  place  in  the  general  mass  of  the 
surrounding  formation,  the  boundaries  of  which  may  or  may  not  be 
asceriained  and  visible,  and  an  instruction  that  so  defines  a  vein  is 
correct  in  a  case  where  the  facts  justify  it. 

0.  Mining  Claims— Bound abies — Cobneb  Posts. 

Under  the  statute  providing  that  where  one  or  more  of  the  posts  which 
must  be  erected  to  mark  the  surface  boundaries  of  a  mining  claim, 
fall  by  right  upon  precipitious  ground  where  the  proper  placing  of 
it  is  impracticable  or  dangerous,  it  shall  be  legal  to  place  it  at  the 
nearest  practicable  point  suitably  marked  to  designate  the  proper 
place,  the  mere  fact  that  the  proper  place  falls  upon  a  railroad  em- 
bankment twelve  or  fifteen  feet  in  height  will  not  excuse  a  failure 
to  place  the  post  at  its  proper  place  unless  it  would  have  been  in 
such  close  proximity  to  the  rails  as  to  be  interfered  vrith  by  passage 
of  trains. 

10.  Appellate  Pbactice— Instbuctions — Exceptions. 

Unless  in  an  appropriate  way  an  exx^eption  to  an  instruction  is  made  in 
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the  coart  below,  bo  that  its  attention  is  directed  to  the  error  of  law 
complained  of,  the  instruction  will  not  be  reviewed  by  the  appellate 
court.  The  appellate  court  will  not  reyiew  instructions  which  the 
trial  court  was  given  no  opportunity  to  correct. 

11.  Same. 

An  exception  to  instructions  in  the  form:  **  To  the  giving  of  which  in- 
structions, and  each  and  every  thereof  the  plaintiff  by  his  counsel 
then  and  there  duly  excepted,''  is  equivalent  to  saving  an  exception 
to  each  instruction  separately,  but  it  will  not  avail  as  against  an  in- 
struction that  contains  a  correct  statement  of  the  law,  because  it 
fails  to  point  out  that  part  of  the  instruction  which  is  incorrect  from 
that  which  is  correct. 

12.  Pbaotiok— JuBiBS— Talbsmen— Waivkb. 

Where  the  district  court  of  a  county  is  conducted  in  two  divisions  and 
the  regular  panel  of  jurors  is  divided,  part  being  assigned  to  each 
division,  and  a  party  to  a  civil  action  in  one  division  demands  a  Jury 
of  twelve,  and  the  number  of  regular  jurors  in  attendance  on  that 
division  not  being  sufficient,  the  jury  is  made  up  from  talesmen  sum- 
moned by  open  venire,  after  trial  and  verdict  it  is  too  late  for  the 
party  to  ndse  the  objection  for  the  first  time  to  filling  up  the  jury 
from  talesmen  instead  of  calling  the  regular  jurors  from  the  other 
division,  although  the  jurors  in  the  other  division  were  not  at  the 
time  employed  or  needed  in  that  division. 

18.  Samb. 

Where  the  district  court  of  a  county  is  conducted  in  two  divisions,  the 
apportionment  of  the  regular  panel  of  jurors  between  the  two  di- 
visions is  entirely  in  the  control  of  the  judges  and  their  action  in 
making  such  apportionment  will  not  be  inquired  into  on  appeal. 

14.  Pbacticb— J  ubiks—Talbsmen— Motion  for  new  Trial. 

On  motion  for  new  trial  a  showing  that  the  sheriff  received  notice  that 
a  special  venire  for  jurors  would  be  issued  before  it  was  issued,  with- 
out disclosing  from  what  source  the  notice  came,  and  that  certain 
persons  some  of  whom  held  commissions  as  deputies  under  the 
sheriff  were  requested  by  the  sheriff  to  be  at  his  office  on  the  morn- 
ing the  venire  issued,  who  were  summoned  as  talesmen  and  called 
into  the  jury  box,  but  which  failed  to  show  that  the  sheriff  or  any 
one  connected  with  his  office,  or  that  any  one  of  the  persons  sum- 
moned was  biased  against  the  party  making  the  motion  or  in  favor  of 
his  adversary,  or  took  any  steps  directly  or  indirectly  to  influence 
the  jurors  selected  to  try  the  case,  fails  to  show  that  the  jury  was 
packed  in  the  interest  of  the  adverse  party  and  states  no  cause  for  a 
new  trial. 

15.  Pbacticb— Evidence— Viewing  Pbehibes— iNSTBucmoNS. 

In  an  adverse  suit  between  two  confiicting  mining  claims  where  on  view 
of  the  premises  by  the  jury  one  of  the  guides  who  had  surveyed  the 
premises  pointed  out  to  the  Jurors  the  place  where  he  claimed  the 
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oomer  stake  in  dispute  would  fall,  by  right,  the  error  and  prejudice 
iraa.ieoM>Ted  by  the  court  directing  the  jury  to  disregard  what  was 
said  by  the  guide  and  to  consider  nothing  except  the  eyideaoe  in- 
troduced in  court  and  upon  the  trial. 

10.  Pbaotice— Misconduct  of  Jury — Sepabation. 

The  mere  separation  of  a  jury,  after  the  submission  of  a  cause,  is 
not  per  se  sufficient  to  set  aside  the  yerdict  and  grant  a  new  trial. 
It  must  appear  that  by  reason  of  such  separation,  there  is  a  strong 
probability  that  the  jui-y  has  been  tampered  with,  ur  improperly  in- 
fluenced to  return  the  verdict  sought  to  be  set  aside. 

17.  MiNiNO  Glaims^Adybrsb  Suits — View  by  Jury. 

In  an  adverse  suit  where  the  jury  was  sent  to  view  the  premises  of  the 
conflicting  claims,  in  the  absence  of  a  request  directing  the  jury  in 
regard  to  how  the  examination  should  be  conducted,  a  party  cannot 
complain  that  jurors  exercised  their  discretion  as  to  what  part  of 
the  premises  they  would  examine,  and  the  fact  that  all  the  jurors 
did  not  go  down  the  shafts  would  not  vitiate  the  verdict 

IfiL  APPBXiliATB  PBAOTIOB — ^YeRDICT  OF  JUBY — ^EVIDENCE. 

Where  there  is  evidence  to  sustain  every  material  issue  tendered,  the  ap- 
pellate court  will  not  interfere  with  the  verdict  of  the  jury.  The 
question  as  to  whether  or  not  some  or  all  of  the  testimony  is  false  is 
purely  within  the  province  of  the  jury. 

19.  New  Tbials—Newly  Disoovbbed  Evidehcb. 

Newly  discovered  evidence  which  only  goes  to  impeach  the  credit  or 
character  of  a  witness,  is  not  sufficient  ground  for  anew  trial,  un- 
less it  is  clear  that  such  impeachment  would  have  resulted  in  a  dif- 
ferent verdict 

20.  MiNure  Ci«aims  —  Discovery  of  Mineral— Evidencb — Re- 
buttal. 

In  an  adverse  suit  between  two  conflicting  mining  claims  on  the  Issiio 
as  to  whether  mineral  had  been  discovered  on  the  adverse  claim, 
where  the  plaintiff  introduced  evidence  in  chief  tending  to  prove 
the  existence  of  mineral  in  the  discovery  shaft,  to  meet  which  de- 
fendant introduced  samples  from  the  shaft  which  he  claimed  con- 
tained no  mineral,  plaintiff  could  not  introduce  in  rebuttal  other 
samples  from  the  shaft  containing  mineral.  Such  evidence  could 
properly  have  been  admitted  in  chief  but  not  in  rebutt^. 

21.  PBAonOE— -Instructions. 

Where  tliree  consecutively  numbered  instructions  refer  to  the  same  sub- 
ject-matter and  the  second  refers  to  the  preceding  by  beginning  with 
these  words,  **  Upon  that  point  the  court  instructs,"  and  the  third 
began,  **  In  this  connection  the  court  instructs,'*  the  three  were  suf- 
flciently  connected  to  indicate  to  the  jury  that  they  were  to  be  taken 
together  and  read  as  a  whole,  and  where  the  three  read  together 
properly  expressed  the  law  upon  the  subject  they  wece  not  objec- 
tionable. 
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22.  MnnNO  Claims^  Disootbby  Shafts— VEiNfih-STATuroKY  Con- 

STBUCnON. 

Section  2820,  U.  S.  Rev.  Stats.,  provides  that  a  location  of  a  mining  claim 
shall  not  be  valid  until  a  mineral  bearing  vein  has  been  discovered. 
Section  3152,  Mills'  Ann.  Stats.,  provides  that  the  discovery  shaft  shall 
disclose  a  well  defined  crevice  at  a  depth  of  at  least  ten  feet.  If  the 
state  statute  is  legal  the  discovery  shaft  must  expose  the  vein  upon 
which  the  location  is  based,  and  the  discovery  of  some  other  vein 
within  the  limits  of  the  claim  cannot  supply  the  absence  of  the  one 
required  to  be  exposed  in  the  discovery  shaft. 

2d.  Sams. 

*'  Crevice,'*  as  employed  in  the  statute  (sec.  3152,  Mills'  Ann.  Stats.),  re- 
lative to  a  discovery  shaft  means  a  mineral  bearing  vein.    • 

24.  Miking  Claims— Asssssmbnt  Work— Vbbdict— Psaoticb. 
Upon  the  issue  as  to  whether  the  required  annual  assessment  work  has 

been  done  upon  a  mining  claim  the  verdict  of  the  jury  upon  conflict- 
ing evidence  will  not  be  disturbed  on  appeal  where  there  was  evi- 
dence to  support  the  verdict. 

25.  Mining  Claims— Assbssmbnt  Wobk— Fobfbitubb^Bubdbn  of 
Pboof. 

Where  a  mining  claim  has  been  legally  located  a  failure  to  do  the  re- 
quired annual  assessment  work  will  not  result  in  a  forfeiture  of  the 
claim  except  as  to  a  subsequent  location  ma<y  after  the  expiration 
of  the  time  for  performing  the  work,  and  a  party  seeking  to  initiate 
a  claim  to  mining  premises  already  legally  located  on  the  ground  of 
failure  of  the  former  locator  to  do  his  assessment  work  has  the  bur- 
den of  proof  to  show  that  the  work  was  not  performed. 

Appeal  from  the  District  Oourt  of  El  Paso  County. 

Action  by  appellant,  as  plaintiff  in  the  court  below,  as  the 
owner  of  the  Tecumseh  lode,  in  support  of  his  adverse  against 
the  application  of  appellees,  as  defendants,  for  patent  to  that 
portion  of  the  Ophir  lode  in  conflict  with  the  Tecumseh. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
The  facts  and  other  data  necessary  to  an  understanding  of 
the  questions  involved  and  decided,  will  be  found  in  the  opin- 
ioiif  in  connection  with  the  discussion  of  the  errois  assigned 
by  appellant 

Mr.  H.  B.  Johnson  and  Mr.  Ralph  W.  Smith,  for  ap- 
pellant. 
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Messrs.  Hall,  Bryant,  Leb  &  Babbitt,  and  Mr. 
Chables  S.  Thomas,  for  appellees.f 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  ooart 

By  way  of  replication  to  the  answer  and  counterclaim  of 
appellees,  appellant  interposed  (1)  what  purported  to  be  a 
plea  of  re8  judicata  ;  and  (2)  a  plea  of  estoppel  in  pais. 

By  the  first,  it  was  averred,  in  effect,  that  on  February  10, 
1893,  appellees  entered  the  Ophir  lode;  that  thereafter  ap- 
pellant and  others  filed  a  protest  against  such  entry,  by  which 
it  was  alleged  that  no  discovery  of  mineral  thereon  had  been 
made ;  that  a  hearing  on  such  protest  was  had,  which  resulted 
in  a  finding  by  the  land  department  of  the  general  govern- 
ment, that  no  discovery  had  been  made  on  the  Ophir ;  that 
the  discovery  shaft  thereon  was  but  twenty-five  feet  in  depth, 
on  the  11th  day  of  October,  1893 ;  that  tiie  sinking  of  such 
shaft  was  the  only  work  performed  by  appellees  on  the  Ophir 
prior  to  that  date,  and  that  on  these  findings  a  judgment  was 
entered,  cancelling  the  entry. 

By  the  second  plea,  it  was  averred  that  the  appellee,  J.  J. 
Cone,  at  the  hearing  above  referred  to,  testified,  in  substance, 
that  the  discovery  shaft  on  the  Ophir  was  but  twenty-five 
feet  deep  on  the  11th  day  of  October,  1893 ;  that  no  vein  had 
been  disclosed  thereon  at  that  time,  and  that  no  work  had 
been  performed  on  the  claim  in  the  year  1893 ;  that  by  reason 
of  such  testimony,  appellant  and  others  interested  with  him 
were  induced  to  expend  a  large  sum  of  money  in  exploring 
for  mineral  in  the  ground  in  conflict,  between  the  Tecumseh 
and  Ophir  lodes,  and  in  working  and  developing  the  former ; 
that  appellees  knew  that  such  expenditure  was  being  made 
on  the  faith  of  the  truth  of  the  above  statements  of  appellee 
Cone,  but  never  contradicted  such  statements;  that  if  ap- 
pellees performed  any  work  on  the  Ophir,  in  the  year  1898 
prior  to  the  11th  day  of  October  of  that  year,  sunk  the  shaft 
to  a  greater  depth  than  twenty-five  feet,  or  discovered  a  vein 
in  such  shaft,  appellant  and  those  working  under  him  were 
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ignorant  of  such  facts.  To  each  of  these  pleas,  a  general 
demurrer  was  interposed,  and  sustained.  This  ruling  of  the 
trial  court  is  assigned  as  error. 

It  will  be  borne  in  mind  that  the  application  of  appellees 
for  patent  to  the  ground  in  controversy  adversed  by  appel- 
lant, is  in  no  manner  based  upon  the  proceedings  resulting  in 
an  entry  which  was  cancelled  as  above  pleaded,  nor  do  they 
in  any  manner  base  their  rights  to  the  ground  in  controversy 
by  virtue  of  such  application,  or  the  entry  thereunder  which 
was  afterwards  annulled.  The  claim  of  counsel  for  appellant 
is,  that  the  judgment  of  the  land  department  is  res  judicata 
of  the  facts  established  in  the  proceeding  instituted  by  appel- 
lant and  others,  protesting  against  such  entry.  In  order  to 
constitute  a  judgment  in  one  action  res  judicata  in  another,  it 
must  appear  that  the  quality  of  the  parties  to  each  is  the 
same.  Slocum  v.  DeLizardi^  99  Am.  Dec.  740 ;  -4.,  T.  ^  S. 
F.  Ry.  Co.  V.  Commissioners^  12  Kan.  127 ;  Freeman  on  Judg- 
ments, §  252;  Bouvier's  Law  Die,  title  Res  Judicata;  Bern 
V.  HineSj  3  Kan.  390 ;  Lower  Latham  2>.  Co.  v.  Louden  L  C. 
Co.,  ante,  p.  267. 

The  judgment  rendered  by  the  land  department  in  the 
matter  of  the  former  entry  of  the  land  in  controversy  in  no 
manner  settled  the  rights  of  the  parties  to  that  proceeding 
to  such  lands.  It  merely  held  that  appellees  were  not  en- 
titled to  be  vested  with  the  fee  therein  from  the  general 
government.  The  protestants  were  not  parties  in  interest, 
because  they  made  no  claim  to  the  subject-matter  of  the  con- 
troversy, and  with  respect  to  that  proceeding,  occupied  the 
position  of  amid  curice,  with  the  right  of  showing  that  ap- 
pellees had  not  complied  with  the  requirements  of  the  law 
relative  to  obtaining  title  from  the  government  for  mineral 
lands  at  the  time  of  their  former  application.  Week's  Min- 
eral Lands,  §96;  In  re  Mt.  Pleasant  Mine,  Copp's  Mineral 
Lands,  204. 

It  is  manifest,  therefore,  that  the  quality  or  capacity  in 
which  appellant  acted  in  the  protest  proceedings  pleaded,  is 
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entirely  different  from  the  capacity  in  which  he  appears,  in 
the  present  action. 

In  order  to  sufficiently  plead  an  estoppel  in  pais  based 
upon  statements,  it  must  be  averred,  among  other  things, 
that  the  statement  relied  upon  to  constitute  such  estoppel 
was  made  with  the  intention  that  it  should  be  acted  upon. 
Patterson  v.  Hitchcock^  3  Colo.  533 ;  People  v.  Broum^  67  111. 
485 ;  MaHin  v.  Zellerhach,  38  Cal.  300. 

In  the  replication  interposed  by  appellant  on  this  subject, 
there  is  no  averment  that  the  statements  attributed  to  the 
appellee  Cone  were  made  by  him  with  the  intention  of  de- 
ceiving or  misleading  appellant  or  those  acting  with  him, 
nor  is  there  any  allegation  that  supplies  the  absence  of  a 
direct  one  to  this  effect.  The  demurrer  to  each  plea  in  the 
replication  was  properly  sustained. 

Numerous  errors  are  assigned  on  the  rulings  of  the  trial 
court  with  respect  to  the  admissibility  of  evidence,  some  of 
which  are  new  and  important.  On  the  trial,  appellant  offered 
in  evidence  the  decisions  of  the  department  of  the  interior 
rendered  in  the  matter  of  the  protest  against  the  foimer 
application  of  appellees  for  patent  on  the  Ophir  lode,  to- 
gether with  a  notice  directed  to  them,  that  a  hearing  had 
been  ordered  upon  such  protest.  Each  of  these  was  ex- 
cluded. These  decisions  were  rendered  in  the  proceedings 
mentioned  in  the  plea  of  res  judicata^  to  which  reference  has 
already  been  made.  The  principal  contention  between  the 
parties  was,  upon  which  of  the  conflicting  lode  claims  was  a 
discovery  of  mineral  first  made?  The  department,  in  the 
protest  proceedings,  found  from  the  evidence  submitted,  that 
no  discovery  of  minei'al  had  been  made  upon  the  Ophir  on 
the  11th  day  of  October,  1893.  Counsel  for  appellant  con- 
tend that  these  decisions  were  material  evidence,  because 
this  finding  was  conclusive  upon  that  question,  and  that  ap- 
pellees were  precluded  from  showing  a  discovery  on  the 
Ophir  prior  to  that  date.  A  sufficient  answer  to  this  propo- 
sition should  be  that  as  the  judgment  rendered  in  the  protest 
proceedings  was  not  res  judicata  between  the  parties  to  this 
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actdon,  that  no  fact  found  by  the  department  in  those  pro- 
ceedings would  be  competent  to  contradict  or  establish  any 
fact  directly  in  issue  in  this.  A  consideration  of  the  nature 
of  an  application  for  patent  to  mineral  lands  which  is  rejected, 
and  the  result  of  the  judgment  of  the  department  of  the  in- 
terior which  merely  holds  that  the  applicant  is  not  entitled 
to  patent^  and  where  the  rights  of  others  to  the  lands  em- 
braced in  the  application  are  not  determined,  will  demon- 
strate that  no  finding  of  fact  made  by  the  department  in  such 
case  is  either  conclusive  or  admissible  in  evidence  in  another 
action,  in  which  the  applicant  bases  no  rights  to  the  ground 
in  controversy  by  virtue  of  such  proceedings.  Under  the 
law  regulating  the  issuance  of  patents  to  mineral  lands,  and 
the  rules  of  the  department,  certain  facts  must  be  established. 
If  not,  the  application  is  dismissed.  Such  a  judgment  is,  in 
effect,  one  of  nonsuit,  and  therefore  not  one  upon  the  merits. 
lies  V.  D.  ^  R.  a.  Ry.  Co.,  25  Colo.  19. 

It  is  no  more  than  a  conclusion,  that  in  that  particular  ap- 
plication the  applicant  has  failed  to  establish  the  necessary 
facts  to  entitle  him  to  a  patent  the  same  as  a  judgment  of 
nonsuit  would  be  directed  in  an  action  at  law,  where  the 
plaintiff  had  failed  to  establish  the  facts  upon  which  he  re- 
lied to  entitle  him  to  the  judgment  demanded.  The  fact 
that  a  protest  had  been  filed  does  not  change  the  rule,  when, 
as  in  this  case,  the  rights  of  the  protestants  were  neither  in- 
volved nor  adjudicated.  Many  authorities  are  cited  by 
counsel  for  appellant,  in  which  it  has  been  held  that  the 
findings  of  fact  made  by  the  department  of  the  interior  are 
conclusive  upon  the  courts.  In  all  these  cases  the  question 
involved  was  the  authority  of  the  courts  to  redetermine 
questions  of  fact  already  determined  by  the  department, 
where  parties  either  based  their  right  upon  a  muniment  of 
title  issued  by  tiie  government,  which  had  been  annulled,  or 
were  attempting  to  show  that  the  facts  upon  which  a  patent 
had  been  issued  were  different  from  those  necessarily  estab- 
lished before  the  department  upon  which  it  based  its  action. 
This  is  not  the  case  at  bar.  Appellees  are  not  asserting  any 
Vol.  xxvn — 31 
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rights  to  the  premises  in  dispute  by  virtue  of  the  cancelled 
receiver's  receipt,  by  attempting  to  show  that  the  findings 
of  the  department,  that  no  discovery  of  mineral  had  been 
made  upon  the  Ophir  at  the  time  of  their  former  application, 
were  not  justified,  but  have  instituted  another  proceeding  to 
procure  patent^  which  may  be  likened  to  a  new  action  after 
having  suffered  judgment  of  nonsuit;  and  hence,  the  author- 
ities cited  are  not  in  point 

Our  attention  has  not  been  directed  to  any  case  where  the 
question  here  involved  has  been  directly  decided,  but  we  think 
the  rulings  of  the  department  of  the  interior  fully  sustain  our 
conclusion,  that  the  cancellation  of  a  mineral  entry  only  is 
not  res  judicata  on  another  application  for  patent,  and  that 
the  facts  found,  upon  which  such  action  is  based,  are  not  ad- 
missible to  support  an  adverse  claim  against  a  second  appli- 
cation for  the  same  premises.  In  Branagan  v.  Dulaney^ 
2  L.  D.  744,  Secretary  Teller,  in  speaking  of  the  rights  of 
the  locator  of  a  mining  claim,  says  : 

*^  The  government  gives  the  possessor  of  a  lode  his  choice, 
to  hold  it  without  patent,  or  to  take  patent.  If  he  attempts 
to  take  a  patent,  and  finds  that  he  is  met  with  obstacles  not 
anticipated,  he  may  relinquish  his  attempt  to  secure  patent, 
and  continue  to  hold  by  right  of  possession.  Thus,  when 
the  applicant  to  enter  a  lode  claim  is  met  with  an  adverse 
claim,  he  may,  if  he  chooses  so  to  do,  avoid  a  legal  conflict 
by  dismissing  his  application  for  a*^  patent,  and  rely  on  his 
title  by  possession  given  him  by  the  local  laws  and  customs, 
and  a  compliance  therewith." 

In  the  case  of  the  Clipper  Mining  Company^  reported  in 
22  L.  D.  527,  it  appears  that  certain  parties  applied  for  a 
patent  on  a  placer  claim,  against  which  a  protest  was  filed, 
upon  the  theory  that  the  land  embraced  in  the  application 
was  not  placer.  This  protest  was  sustained,  the  department 
finding,  as  a  matter  of  fact,  that  the  ground  was  not  subject 
to  location  as  a  placer  mining  claim.  Afterwards  lode  claims 
were  located  within  the  limits  of  the  placer,  upon  which  ap- 
plications for  patent  were  made.     The  owners  of  the  placer 
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filed  an  adverse  claim  against  the  issuance  of  patent  to  the 
lode  claims,  in  which  they  set  up  their  old  placer  title ;  the 
applicants  moved  to  dismiss,  because  a  judgment  had  al- 
ready been  rendered  by  the  land  department,  that  the  ground 
claimed  as  a  placer  could  not  be  held  as  such,  and  the  de- 
partment refused  to  dismiss  the  adverse  of  the  placer  claim- 
ants, which  was  affirmed  by  the  secretary  of  the  interior. 
While  the  judgment  of  the  latter  seems  to  have  been  based 
largely  upon  the  proposition  that  the  adverse  claim  ousted 
the  department  of  jurisdiction,  the  secretary,  in  his  opinion, 
said: 

**  It  is  contended  by  counsel  for  applicant  that  the  judg- 
ment in  the  Searl  placer  was  a  complete  and  final  adjudica- 
tion ;  that  the  land  embraced  therein  was  not  placer  ground, 
and  could  not  be  entered  as  such ;  hence,  the  adverse  claim 
filed  by  Searl  et  al.  based^  as  it  is,  upon  land  for  which  ap- 
plication for  patent  has  been  rejected,  ought  not  to  be  ac- 
cepted by  the  department  as  a  legal  or  proper  adverse  claim, 
and  its  application  should  be  received  and  patent  issue,  not- 
withstanding. *  *  *  The  judgment  of  the  department  in 
the  Searl  placer  case  went  only  to  the  extent  of  rejecting  the 
application  for  patent;  the  department  did  not  assume  to 
declare  the  location  of  the  placer  void,  as  contended  by  coun- 
sel, nor  did  the  judgment  affect  the  possessory  rights  of  the 
contestant  to  it." 

In  the  case  of  MeO-owan  et  al.  v.  The  Alps  Cons.  M.  Co.^ 
23  L.  D.  118,  the  secretary  of  the  interior,  in  speaking  of 
the  effect  of  the  cancellation  of  a  mineral  entry,  said : 

*'^  The  fact  that  the  entry  was  cancelled  would  not,  of  it- 
self, render  the  ground  subject  to  relocation.  The  orig^al 
location  of  the  lode  was  not  affected  by  the  cancellation,  even 
though  it  had  been  regular,  and  the  owner  could  still  hold  it 
under  its  possessory  right,  so  long  as  there  was  a  compliance 
with  the  requirements  of  the  law." 

The  fair  inference  from  these  rulings  is,  that  the  judgment 
of  the  department,  rejecting  an  application  for  patent  and 
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nothing  more,  leaves  the  applicant  with  the  same  rights  as 
though  no  application  had  ever  been  made. 

The  trial  court  excluded  appellant's  original  certificate  of 
location  on  the  Tecumseh,  which  bore  date  May  3,  1892; 
was  recorded  May  6,  of  the  same  year,  and  claimed  a  dis- 
covery on  April  18,  preceding.  The  evidence  was  undis- 
puted, that  no  discovery  of  mineral  in  place,  such  as  the  law 
contemplates,  was  made  upon  the  Tecumseh  until  April  20, 
1894,  at  which  time  appellant  relocated  the  premises  and 
filed  a  certificate  of  location.  His  counsel  contend  that  the 
original  location  certificate  should  have  been  admitted,  be- 
cause a  discovery  having  been  made  in  the  spring  of  1894, 
it  would  relate  back  to  the  date  of  the  original  location.  The 
validity  of  the  location  of  a  mining  claim  is  made  to  depend 
primarily  upon  the  discovery  of  a  vein  or  lode  within  its 
limits.  Sec.  2320,  U.  S.  Rev.  Stats.  Until  such  discovery, 
no  rights  are  acquired  by  location.  The  other  requisites 
which  must  be  observed  in  order  to  perfect  and  keep  alive  a 
valid  location,  are  not  imperative,  except  as  against  the  rights 
of  third  persons.  If  the  necessary  steps  outside  of  discovery 
are  not  taken  within  the  time  required  by  law,  but  are  com- 
plied with  before  the  rights  of  third  parties  intervene,  they 
relate  back  to  the  date  of  location,  but  not  so  with  discovery ; 
for  it  is  upon  that  act  that  the  very  life  of  a  mineral  location 
depends,  and  from  the  time  of  such  discovery  only  would 
the  location  be  valid,  provided,  of  course,  that  others  had 
not  previously  acquired  rights  therein.  itT.  Noonday  M.  O. 
V.  Orient  M.  (7.,  6  Sawyer,  299. 

Under  this  rule  the  original  certificate  of  the  Tecumseh 
was  properly  excluded,  for  the  rights  of  appellant  to  the 
disputed  premises  only  dated  from  April  20,  1894. 

Other  errors  assigned  upon  the  admissibility  of  evidence 
are  argued,  but  as  they  are  manifestiy  untenable  they  will 
not  be  noticed  in  detail. 

Errors  are  assigned  upon  the  instructions  given  by  the 
court,  and  also  upon  certain  instructions  requested  by  coun- 
sel for  appellant,  and  refused.    Those  relating  to  the  instruo- 
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tdons  given  will  be  first  considered.  The  correctness  of  the 
charge  of  the  court,  defining  veins,  is  challenged.  On  this 
subject  the  jury  was  advised,  in  effect,  that  a  vein  is  a  con- 
tinuoud  body  of  mineral  bearing  rock,  containing  precious 
metals  in  appreciable  quantities,  with  defined  boundaries  in 
the  general  mass  of  the  mountain;  that,  theoretically,  it 
must  have  two  walls,  but  that  it  was  not  absolutely  neces- 
sary that  they  be  disclosed ;  that  their  presence  would  be 
strong  evidence  of  the  existence  of  a  vein,  but  that  the 
boundaries  of  the  vein  might  be  ascertained  by  tests,  which 
would  distinguish  the  rock  or  other  substance  carrying  pre- 
cious minerals  from  the  rock  inclosing  it,  which  did  not. 
The  criticism  of  the  foregoing  is,  that  the  definition  of  a 
vein  as  therein  given,  was  not  applicable  to  the  facts,  and 
authorized  the  boundaries  of  a  vein  to  be  established  by  as- 
says alone.  On  behalf  of  appellant  it  is  claimed  there  were 
three  well-defined  fissures  of  the  Tecuraseh  disclosed  in  as 
many  different  shafts.  It  is  conceded  that  on  the  Ophir  a 
vein  with  defined  boundaries  was  disclosed  in  the  discovery 
shaft  at  a  depth  of  about  thirty-four  feet.  It  was  located 
prior  to  the  Tecumseh.  The  important  question  upon  which 
the  rights  of  the  parties  hinged  was,  upon  which  claim  was 
the  first  discovery  made  ?  In  determining  this  fact,  it  was 
impossible  to  ascertain  whether  the  vein  of  the  Ophir  was  first 
disclosed,  near  the  bottom  of  the  discovery  shaft,  or  at  a  point 
about  twenty  feet  from  the  surface.  Witnesses  for  appellees 
had  testified  to  the  existence  of  the  vein  at  this  latter  point, 
or  to  conditions  which,  if  believed  by  the  jury,  from  which 
its  existence  at  this  locality  in  the  shaft  might  be  inferred, 
although  it  appears  that  defined  boundaries  of  the  vein  were 
not  visible  at  this  place.  Many  definitions  of  veins  have 
been  given,  varying  according  to  the  facts  under  considera- 
tion. The  term  is  not  susceptible  of  an  arbitrary  definition 
applicable  to  every  case.  It  must  be  controlled  in  a  measure, 
at  least,  by  the  conditions  of  locality  and  deposit.  Cheeiman  v. 
Shreve^  40  Fed.  Rep.  787.  The  distinguishing  feature  between 
a  vein  and  the  formation  inclosing  it  may  be  visible ;  it  must 
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ha^e  boundaries,  but  it  is  not  necessary  that  they  be  seen ; 
their  existence  may  be  determined  by  assay  and  analysis. 
Cheesman  v.  Shreve^  40  Fed.  Rep.  787 ;  Hyman  v.  Wheeler^  29 
Fed.  Rep.  847  ;  Iron  Silver  M.  Co.  v.  Cheesman,  116  U.  S.  629. 
The  controlling  characteristic  of  a  vein  is  a  continuous 
body  of  mineral  bearing  rock  in  place,  in  the  general  mass  of 
the  surrounding  formation.  If  it  possess  these  requisites,  and 
carries  mineral  in  appreciable  quantities,  it  is  a  mineral  bear- 
ing vein,  within  the  meaning  of  the  law,  even  though  its 
boundaries  may  not  have  been  ascertained.  The  instructions 
of  the  trial  court  recognized  the  different  conditions  which 
should  be  considered  in  establishing  the  existence  of  a  vein 
applicable  alike  to  the  veins  claimed  to  be  disclosed  upon 
the  respective  mining  claims.  On  the  property  of  appellant, 
it  was  asserted  that  the  walls  of  the  vein  were  visible ;  on 
that  of  appellees,  the  vein  was  claimed  to  have  been  discov- 
ered about  twenty  feet  from  the  surface,  although  at  that 
point  neither  wall  was  disclosed ;  so  that,  taking  into  con- 
sideration the  conditions  which  the  respective  parties  asserted, 
and  upon  which  they  relied  to  establish  the  existence  of  a 
vein  upon  the  respective  properties,  the  charge  of  the  court 
on  this  subject  was  correct. 

Appellant  contends  that  certain  instructions  requested 
upon  his  behalf,  which  were  to  the  effect  that  the  discovery 
shaft  upon  a  mining  claim  must  show  a  well  defined  crevice, 
should  have  been  given.  This  contention  is  based  upon  the 
proposition  that  the  vein  of  the  discovery  shaft  must  be 
plainly  visible.  From  what  we  have  already  said,  regarding 
the  definition  of  '^  veins,"  and  how  their  existence  may  be 
determined,  it  is  clear  that  the  instructions  requested,  which 
sought  to  inject  into  the  case  the  theory  that  a  vein  could 
not  be  said  to  be  discovered  unless  its  boundaries  were  dis- 
closed, were  properly  refused. 

The  southwest  comer  post  of  the  Tecumseh  was  not 
placed  where  it  fell  by  right,  because,  it  was  claimed,  that 
point  was  impracticable.  The  evidence  establishes  that  this 
comer  fell  upon  a  railroad  embankment.     It  is  claimed  by 
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counsel  for  appellant,  that  the  court  instructed  the  jury  to 
the  effect  that  unless  it  was  found  from  the  evidence  that  the 
true  southwest  comer  of  the  Tecumseh  fell  upon  precipitous 
ground,  and  within  the  rails  of  the  railroad  occupying  such 
embankment,  or  so  near  to  one  or  the  other  of  them,  that 
the  erection  of  a  post  at  that  point  would  be  interfered  with 
by  the  passage  of  trains,  that  it  was  the  duty  of  appellant 
to  set  his  post  at  the  true  comer. 

The  instmction  referred  to  is  not  happily  worded,  but  it 
must  be  read  as  a  whole,  and  also  in  connection  with  the 
one  immediately  following,  from  which  it  is  apparent  that 
the  court  directed  the  jury  that  appellant  was  required  to 
place  the  southwest  comer  post  of  the  Tecumseh  lode  at  its 
tme  point,  unless  the  evidence  established  that  such  point 
fell  where  it  was  impracticable  to  maintain  it.  Aside  from 
these  considerations,  appellant  is  not  in  a  position  to  com- 
plain of  this  instruction.  It  does  not  appear  that  the  erec- 
tion of  a  stake  at  the  true  comer  would  have  been  interfered 
with  by  the  passage  of  trains.  The  most  that  can  be  said  is, 
that  the  true  comer  fell  upon  a  railroad  embankment  twelve 
or  fifteen  feet  in  height.  The  statute  provides  that  when 
one  or  more  of  the  posts  which  must  be  erected  for  the  pur- 
pose of  marking  the  surface  boundaries  of  a  mining  claim 
"fall  by  right  upon  precipitous  ground,  where  the  proper 
placing  of  it  is  impracticable,  or  dangerous  to  life  or  limb,  it 
shall  be  legal  and  valid  to  place  any  such  post  at  the  nearest 
practicable  point,  suitably  marked,  to  designate  the  proper 
place.'*  Sec«  3153,  2  Mills'  Ann.  Stats.  These  provisions 
concerning  the  placing  of  witness  stakes  cannot  be  invoked, 
when  the  setting  of  a  stake  at  the  true  comer  is  merely  dif- 
ficult or  inconvenient.  Croesus  Co.  v.  Colo.  Co.^  19  Fed.  Rep. 
78;  Tayhr  v.  Farenteau,  23  Colo.  368. 

It  certainly  was  not  dangerous  to  life  or  limb  to  set  this 
post  at  its  true  point  upon  a  railroad  enbankment,  and  it  does 
not  appear  that  to  have  done  so  was  impracticable  ;  so  that  if 
the  instruction  was  susceptible  of  the  construction  claimed, 
it  was  corect,  in  that  the  post  should  have  been  erected  at 
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its  trae  point,  unless  that  point  was  in  such  proximity  to  the 
nils  that  it  would  be  interfered  with  by  the  passage  of  trains. 
In  this  connection,  we  notice  another  point,  although  we  do 
not  wish  to  be  understood  as  definitely  deciding  it.  The  stat- 
ute aboye  quoted  provides  that  where  the  conditions  exist 
which  authorize  the  placing  of  a  boundary  post  at  a  place 
other  than  where,  by  right,  it  belongs,  that  it  shall  be  ^^  suit- 
ably marked  to  designate  the  proper  place.''  This  require- 
ment is  for  the  purpose  of  designating  where  the  true  point 
or  comer  is,  ^hich  is  evidenced  by  such  post,  and  that  it  shall 
be  so  marked  as  to  impart  this  infonnation.  In  this  case,  it 
appears  that  the  only  marks  upon  the  southwest  comer  post 
of  the  Tecumseh  were,  **  W.  C.  4-9005."  These  marks  cer- 
tainly did  not  indicate  by  either  course  or  distance  where  the 
trae  southwest  comer  of  the  claim  would  be  found. 

At  the  conclusion  of  the  introduction  of  the  evidence,  the 
jury  was  directed  to  visit  the  premises  in  dispute.  Objection 
is  made  to  the  instruction  of  the  court  to  the  jury  on  this  sub- 
ject, in  that  it  was  to  the  effect  that  the  object  of  this  view 
was  to  enable  a  better  understanding  and  comprehension  of 
the  testimony  of  the  witnesses  respecting  the  issues  involved, 
but  that  the  verdict  must  be  based  upon  the  evidence  intro- 
duced before  the  court  The  contention  of  counsel  for  appel- 
lant is,  that  the  information  gained  by  the  juiy  in  visiting 
the  premises  should  have  been  treated  by  that  body  as  sub- 
stantive evidence.  It  is  well  settled,  by  numerous  decisions 
of  this  court,  that  although  instructions  need  not  be  preserved 
by  a  bill  of  exceptions,  yet,  unless  in  an  appropriate  way  an 
exception  to  an  instruction  is  made  in  the  court  below,  so  that 
its  attention  is  directed  to  the  error  of  law  complained  of,  this 
court  will  not  review  instructions  which  the  trial  court  was 
given  no  opportunity  to  correct.  Keith  v.  Wells^  14  Colo. 
821 ;  Edwards  v.  Smith,  16  Colo.  629  ;  Supreme  Lodge  K.  of 
R.  V.  Davie,  26  Colo.  252;  58  Pac.  Rep.  595;  J).  ^  R.  G. 
By.  V.  Ryan^  17  Colo.  98. 

At  the  conclusion  of  the  instructions  given  by  the  court  of 
its  own  motion,  which  embraced  the  one  under  consideration. 


Digitized  by 


Goo^z 


1900.]  Seals  v.  Cone.  489 

an  exception  in  this  form  was  preserved :  ^^  To  the  giving  of 
which  instractions,  and  to  each  and  every  thereof,  the  plain- 
tiff by  his  counsel  then  and  there  duly  excepted."  This  is 
equivalent  to  saving  an  exception  to  each  instruction  sepa- 
rately, but  it  cannot  avail  as  against  any  instruction  to  which 
it  is  directed,  which  contains  a  correct  statement  of  the  law, 
because  it  is  insufficient  to  point  out  that  which  is  incorrect 
from  that  which  is  correct. 

Without  attempting  to  state  fully  the  instruction  which 
contains  the  direction  of  which  appellant  complains,  it  is  suf- 
ficient to  say,  that  it  embraces  other  distinct  statements  of  law, 
which  are  manifestly  correct.  Therefore,  the  exception  noted 
was  wholly  insufficient  to  present  the  question  for  review, 
which  it  is  now  sought  to  have  us  pass  upon  and  determine. 

Other  objections  are  urged  to  the  instructions  given,  which, 
from  the  views  expressed,  we  are  of  the  opinion  are  not  well 
taken,  and  we  do  not  deem  it  necessary  to  notice  them  at 
length.  Some  of  the  instructions  requested  by  appellant,  and 
refused,  it  is  apparent  from  what  we  have  already  said,  were 
not  correct  statements  of  the  law,  and  as  to  the  remainder, 
they  were  embodied  in  those  given. 

The  remaining  questions  presented  by  counsel  for  appel- 
lant were  raised  upon  a  motion  for  a  new  trial,  and  may  be 
considered  under  the  following  heads :  Irregularity  in  sum- 
moning talesmen ;  misconduct  of  officers  in  summoning  these 
talesmen ;  misconduct  of  guide  selected  by  appellees ;  mis- 
conduct of  jury ;  failure  of  jury  to  properly  view  premises  in 
dispute ;  insufficiency  of  evidence  to  support  verdict ;  newly 
discovered  evidence. 

The  district  court  of  El  Paso  county  is  conducted  under 
two  divisions,  in  one  of  which  civil  causes  are  tried,  and  in 
the  other  criminal.  It  is  the  custom  to  assign  certain  jurors 
of  the  regular  panel  to  each  division.  When  this  cause  was 
called  for  trial,  appellees  demanded  a  jury  of  twelve.  The 
number  of  jurors  in  attendance  on  the  division  in  which  the 
case  was  pending  not  being  sufficient  from  which  to  select 
that  number,  the  court,  instead  of  calling  jurors  from  the 
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criminal  division,  directed  a  certain  number  to  be  summoned 
by  open  venire.  From  the  persons  thus  summoned,  and  those 
of  the  regular  panel  in  attendance  on  the  division  in  which 
this  cause  was  tried,  the  jury  was  selected.  After  verdict, 
objection  to  the  action  of  the  court  in  summoning  talesmen 
was  made  for  the  first  time,  when  it  was  sought  to  show  that 
the  jurors  in  attendance  on  the  criminal  division  were  not 
employed  or  needed  when  the  jury  in  this  case  was  empan- 
eled. Appellant  is  not  in  a  position  to  raise  any  question 
regarding  the  action  of  the  court  in  directing  the  Issuance  of 
an  open  venire.  The  exercise  of  reasonable  diUgence  upon 
his  part  would  have  disclosed  the  apportionment  of  the  jurors 
between  the  two  divisions  of  the  court,  and  if  the  conditions 
were  such  that  he  could  have  properly  insisted  on  having 
jurorS'  called  from  the  division  engaged  in  the  trial  of  crim- 
inal causes,  who  were  then  not  actually  upon  any  jury,  before 
talesmen  could  be  placed  in  the  box,  it  was  his  duty  to  call 
the  attention  of  the  court  to  this  fact  Having  failed  to  do 
so,  any  error  in  this  respect  is  waived.  It  is  not  necessary, 
however,  to  place  the  decision  of  this  question  upon  this 
ground  alone.  The  apportionment  of  the  regular  panel  be- 
tween the  two  divisions  of  the  court  was  entirely  in  the  con- 
trol of  the  judges;  their  action  in  this  respect  cannot  be 
interfered  with ;  they  make  the  apportionment  in  view  of  the 
expected  need  of  jurors  in  the  different  divisions ;  if  it  turns 
out  that  they  were  mistaken  in  their  action,  it  will  not  be 
inquired  into  for  the  purpose  of  ascertaining  whether  a  proper 
apportionment  was  made  or  not.  It  was  evident  that  a  jury 
of  twelve  could  not  be  selected  from  the  regular  panel  attend- 
ing the  division  in  which  this  cause  was  tried ;  the  judge 
directed  an  open  venire  for  a  sufficient  number  for  this  pur^ 
pose.  This,  in  the  exercise  of  his  discretion  as  to  how  and 
when  talesmen  may  be  summoned,  he  had  the  clear  right  to 
do.  8  Mills'  Ann.  Stats,  sec.  2609 ;  Laws,  1891,  sec.  4,  p.  260. 
It  is  claimed  that  the  sheriff  packed  the  jury  in  this  case, 
in  the  interest  of  appellees.  This  charge  is  based  substan- 
tially upon  these  f^ts :  It  appears  that  the  sheriff,  or  his 
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office,  received  notice  that  a  special  venire  for  jurors  would 
be  issued ;  from  what  source  this  information  was  obtained 
is  not  disclosed ;  that  persons,  part  of  whom  hold  commis- 
sions as  deputies,  were  requested  by  the  sheriff,  or  his  offi- 
cial employes,  to  be  at  the  sheriff's  office  on  the  morning  the 
venire  issued,  but  prior  to  its  issuance,  who  were  afterwards 
summoned  as  talesmen,  and  called  into  the  jury  box.  One 
of  these  deputies,  not  selected  as  a  juror,  was  afterwards  de- 
tailed as  the  bailiff,  specially  in  charge  of  the  jury  in  this 
case.  There  is  not  a  word  of  evidence  that  the  sheriff  or 
any  one  connected  with  his  office,  or  that  either  of  the  per- 
sons summoned  as  talesmen,  was  biased  against  the  appel- 
lant, or  took  any  steps,  directly  or  indirectly,  to  influence 
the  jury  selected  to  try  this  cause.  In  our  opinion,  there  is 
not  the  slightest  reason  to  impugn  the  integrity  of  the  sher- 
iff, or  those  acting  under  him,  in  this  matter. 

While  the  jury  was  engaged  in  viewing  the  disputed  prem- 
ises, the  guide  selected  by  the  appellees  pointed  out  to  the 
jurors  the  place  where,  he  claimed,  the  southwest  comer 
stake  of  the  Tecumseh  would  fall,  by  right.  It  seems  that 
he  had  previously  made  a  survey  of  the  premises.  This  ac- 
tion on  the  part  of  the  guide  was  wrong,  and  directly  con- 
trary to  the  instructions  of  the  court ;  but  the  attention  of 
the  court  was  called  to  this  matter  previous  to  argument, 
whereupon  the  jury  was  directed  to  disregard  what  was 
said  by  the  guide  regarding  the  proper  place  for  this  stake, 
and  told  that  upon  this  point  nothing  could  be  considered 
except  the  evidence  introduced  in  the  court  room,  and  upon 
the  trial.  This  declaration  of  the  trial  judge  was  right,  clear 
and  emphatic,  and  we  cannot  assume  that  men  who  had  taken 
a  solemn  oath  to  obey  the  instructions  of  the  court  would  dis- 
regard this  plain,  authoritative  statement  regarding  their  duty. 

The  misconduct  of  the  jury  is  based  upon  the  fact  that 
one  of  the  jurors,  after  the  cause  was  submitted,  was  sepa- 
rated from  his  fellows.  An  affidavit  of  this  juror  and  the 
bailiff  fully  explains  the  reason  of  one  separation,  but  it  is 
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insisted  that  this  is  not  the  one  established  by  affidavits 
filed  in  support  of  this  ground  of  the  motion  for  a  new  trial 
According  to  one  of  these  affidavits,  the  juror  was  in  a  room 
by  himself,  and  during  that  period  some  unknown  person  was 
standing  in  the  door  of  this  room,  who,  upon  seeing  the  affi- 
ant, tomed  and  walked  away.  Much  stress  is  laid  upon  the 
&ct  that  during  these  separations  the  juror  was  seen  alone  in 
company  with  the  bailiff,  who  had  originally  been  summoned 
as  a  talesman.  The  mere  separation  of  a  jury,  after  the  sub- 
mission of  a  cause,  is  not  per  se  sufficient  for  setting  aside 
the  verdict  and  granting  a  new  trial.  It  must  appear  that, 
by  reason  of  such  separation,  there  is  a  strong  probability 
that  the  jury  has  been  tampered  with,  or  improperly  influ- 
enced to  return  the  verdict  which  is  sought  to  be  set  aside. 
Ihtmbaek  v.  Baymer,  13  Colo.  451. 

There  is  nothing  in  the  facts  established  by  the  affidavits 
that  the  jury  or  any  member  had  been  tampered  with,  or  that 
any  effort  was  made  in  this  direction.  Citizens  who  are  re- 
quired to  render  services  in  the  determination  of  disputes 
between  litigants,  should  not  be  charged  with  a  disregard  of 
their  duty  or  their  oath,  nor  will  the  courts  assume  that  they 
have  been  guilty  of  such  conduct,  unless  the  facts  upon  which 
such  a  charge  is  based  warrant  that  conclusion. 

The  facts  upon  which  counsel  for  appellant  rely  in  support 
of  the  claim  diat  the  jurors  did  not  properly  view  the  prem- 
ises, are  to  the  effect  that  all  of  the  jurors  did  not  go  down 
the  Tecumseh  discovery  shaft ;  that  one  of  the  bailiffs  stated 
to  the  jurors  that  those  who  did  not  care  to  go  down  the  shafts 
of  either  the  Ophir  or  Tecumseh  need  not  do  so ;  that  two 
of  the  jurors  did  not  view  or  examine  either  shaft,  and  that 
only  one  went  down  the  shaft  of  the  Ophir.  In  suits  involv- 
ing the  title  to  the  right  of  possession  of  a  mining  claim,  it 
is  made  the  duty  of  the  court,  upon  the  application  of  either 
party,  to  send  the  jury  in  a  body  to  view  and  inspect  the 
premises  in  dispute.  Each  party  may  select  a  guide  to  be 
approved  by  the  court,  who  shall  be  authorized  to  point  oat 
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such  features  as  it  is  desirable  that  the  jury  should  see. 
Sec.  ISSa,  Mills'  Code.  In  the  case  at  bar,  the  jurois  were 
not  directed  to  examine  any  particular  portion  or  feature  of 
either  claim.  According  to  the  directions  of  the  court  on 
this  subject,  that  was  left  to  their  discretion.  We  are  not 
prepared  to  say  that  a  litigant  in  a  mining  suit  may  not  have 
the  right  to  have  the  jury  specially  directed  regarding  the 
examination,  but  no  such  request  was  made  by  appellant  in 
this  case ;  and  therefore,  while  it  may  have  been  proper  that 
the  jurors  should  each  have  examined  the  shafts  upon  the 
respective  properties,  the  appellant  having  failed  to  request 
the  court  to  so  direct,  is  not  in  a  position  to  complain,  because 
the  jury  in  the  exercise  of  its  discretion,  only  examined  such 
features  as,  in  its  judgment,  after  having  heard  the  testimony, 
were  desirable  for  the  purpose  of  aiding  a  better  understand- 
ing and  application  of  the  evidence. 

It  is  also  urged  that  the  evidence  is  insufficient  to  support 
the  verdict,  because  as  to  some  of  the  issues  there  was  no 
evidence  to  sustain  them ;  and  as  to  others,  it  was  false  and 
fabricated.  We  shall  not  attempt  to  give  an  abstract  of  the 
evidence  upon  which  the  jury  determined  the  questions  of 
fact  involved  in  this  case.  It  is  sufficient  to  say  that  there 
is  evidence  tending  to  prove  every  material  issue  tendered  by 
the  appellees.  Whether  some  or  all  of  this  evidence  was 
false,  was  a  matter  purely  within  the  province  of  the  jury ; 
the  witnesses  were  present  in  court ;  their  alleged  inconsistent 
statements  was  a  matter  for  the  jury  to  consider  in  passing 
upon  their  credibility.  In  this  condition  of  the  record,  we 
cannot  diBturb  the  findings  of  the  jury. 

The  newly  discovered  evidence  upon  which  appellant  bases 
his  right  to  a  new  trial,  was  evidence,  so  it  ia  claimed,  which 
would  have  impeached  the  credibility  of  one  of  the  important 
witnesses  of  the  appellees.  It  does  not  appear  that  if  this 
witness  had  been  impeached,  it  would  have  changed  the  result 
There  were  other  witnesses  testifying  to  the  same  matters  he 
did.  Newly  discovered  evidence  which  only  goes  to  impeach 
the  credit  or  character  of  a  witness,  is  not  sufficient  ground 
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for  a  new  trial,  except  it  is  clear  that  such  impeachment 
would  have  resulted  in  a  different  verdict.     ChrUt  v.  People^ 
8  Colo.  894. 
The  judgment  of  the  district  court  is  affirmed. 

Ajfirtned* 

OK  PETITION  FOR  BEHEABINO. 

Per  Curiam.  The  conclusion  announced,  that  the  plea 
ot  res  judicata  interposed  by  appellant  was  insufficient,  and 
that  the  judgment  pronounced  by  the  Land  Department  in  the 
protest  proceedings  therein  referred  to  was  not  competent 
evidence,  in  no  manner  conflicts  with  the  decision  in  Oerman 
Insurance  Company  v.  Hat/den^  21  Colo.  127.  In  that  case 
the  right  of  the  appellees  to  recover  depended  upon  the  fact 
that  the  insured  was  vested  with  the  title  in  fee  to  the  land 
upon  which  improvements  destroyed  by  fire  were  situate. 
At  the  time  the  contract  of  insurance  was  entered  into  the 
assured  had  obtained  a  receiver's  receipt  for  these  premises. 
Subsequently,  and  prior  to  the  loss,  this  receipt  was  cancelled, 
and  it  was  held  that  this  action  of  the  department  was  con< 
cliisive,  that  the  character  of  title  which  the  insured  exacted 
should  be  vested  in  the  insured,  did  not  exist.  In  the  case 
at  bar  the  appellees,  when  their  entry  was  cancelled,  fell 
back  upon  the  possessory  rights  initiated  by  the  steps  which 
they  alleged  had  been  taken  in  locating  the  premises  in  dis- 
pute. This  they  had  a  clear  right  to  do,  and  therefore,  in 
establishing  the  facts  regarding  these  steps,  they  were  not 
impeaching  the  judgment  cancelling  the  receiver's  receipt. 

Another  important  element  necessary  to  constitute  an  es- 
toppel in  pais  is,  that  the  pai*ty  to  whom  the  statement  was 
made  which  it  is  sought  to  make  the  basis  of  an  estoppel,  was 
ignorant  of  the  truth  of  the  facts  to  which  such  statement 
relates.     Patterson  v.  Hitchcock^  supra. 

It  does  not  appear  from  the  plea  interposed  as  an  estoppd 
in  paiSy  that  appellant  was  ignorant  on  the  subject  of  the  ex- 
istence or  nonexistence  of  a  vein  in  the  Ophir  shaft.    The 
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plea  in  question  contains  no  direct  averment  upon  this  pointy 
or  any  from  which  the  inference  could  be  fairly  and  reason- 
ably deduced,  that  appellant  had  no  knowledge  as  to  what  was 
or  was  not  disclosed  in  the  Ophir  shaft,  in  the  way  of  a  vein. 
For  this  reason,  it  does  not  appear  that  he  has  been  misled 
by  the  statements  attributed  to  appellee  Cone.  For  the 
same  reason,  it  does  not  appear  that  the  silence  of  Cone  mis- 
led him  to  his  injury. 

For  a  better  understanding  of  the  reasons  why  the  ruling 
of  the  trial  court,  in  excluding  appellant's  original  certificate 
of  location  on  the  Tecumseh,  was  correct,  the  following  facts 
should  be  borne  in  mind :  The  location  of  the  Tecumseh  un- 
der the  discovery  alleged  to  have  been  made  on  April  20, 1894, 
was  upon  a  discovery  at  an  entirely  different  point  from  the 
discovery  shaft  upon  which  the  original  location  was  based. 
Under  the  new  location  a  new  discovery  shaft  was  adopted. 
It  became,  in  effect,  an  original  location.  The  statute  which 
permits  amendatory  or  additional  certificates  to  be  nled  pro- 
vides that  the  filing  of  such  a  certificate  shall  not  preclude 
the  claimant  under  it  from  proving  such  title  as  he  may  have 
held  under  the  original  location  certificate.  Sec.  8160, 
Mills*  Ann.  Stats.  For  this  reason  the  original  certificate 
may,  under  certain  conditions,  be  admissible.  Such  condi- 
tions, however,  do  not  exist  in  the  case  at  bar.  Prior  to  the 
discovery  alleged  to  have  been  made  upon  which  the  second 
location  is  based,  no  right  to  the  premises  in  dispute  was 
vested  in  appellant,  which  entitled  him  to  hold  the  ground  as 
against  third  parties,  because  no  discovery  of  mineral  had 
been  made  before  that  time.  A  location  without  a  discovery 
carries  with  it  no  rights.  Upt(m  v.  Larkin^  6  Pac.  Rep.  66.  The 
acts  to  establish  a  location  which  appellant  had  performed 
prior  to  the  discovery  in  April,  1894,  would  have  taken  effect, 
in  so  far  as  they  could  have  been  utilized,  as  of  the  date  of 
such  discovery.  Erwin  v.  Perego^  93  Fed.  Rep.  608.  Appellant, 
however,  did  not  rely  upon  any  of  these  acts,  but  filed  a  new 
location  certificate,  including  ground  the  boundaries  of  which 
were  different  from  that  described  in  the  original  certificate. 
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This  was  a  new  location  under  a  new  and  distinct  discoveiy, 
and  the  act  of  filing  a  new  certificate  under  this  state  of  facts 
was  a  complete  abandonment  of  all  rights  which  may  have 
attached  to  the  steps  taken  under  the  original  location.  The 
appellees  at  all  times  relied  upon  a  discovery  claimed  to  have 
been  made  in  the  discovery  shaft  of  the  Ophir.  Even  if 
there  was  no  mineral  disclosed  in  this  shaft  at  the  time  they 
filed  their  location  certificate,  the  subsequent  discovery  which 
they  claimed  to  have  made  in  this  shaft  made  this  location 
valid,  except  as  against  intervening  rights,  from  that  date. 
Erwin  v.  Perego^  supra.  They  never  filed  any  other  certifi- 
cate, and  the  original  certificate  of  the  Ophir  was,  therefore, 
properly  admitted. 

On  the  trial  below  appellees  offered  in  evidence  samples  of 
rock  purporting  to  come  from  the  discovery  shaft  of  the 
Tecumseh,  which  they  claimed  did  not  contain  mineral. 
In  rebuttal,  appellant  produced  a  sample  claimed  to  have 
been  taken  from  a  crevice  in  this  shaft.  This  evidence  was 
excluded  on  the  ground  that  it  was  not  rebuttal.  ^^  Rebut- 
ting evidence  is  defined  to  be  that  which  is  given  to  explain, 
repel,  counteract,  or  disprove  facts  given  in  evidence  by  the 
adverse  party.  It  is  a  general  rule  that  anything  may  be 
given  as  rebutting  evidence  which  is  a  direct  reply  to  that 
produced  on  the  other  side."  19  Am.  &  Eng.  Ency.  Law,  1093. 
Appellant  had  offered  evidence  in  chief  tending  to  prove  the 
existence  of  mineral  in  the  discovery  shaft  of  the  Tecumseh. 
To  meet  this  evidence  appellees  had  introduced  samples  from 
this  shaft.  As  against  this  evidence,  the  offer  of  appellant 
was  not  rebuttal.  It  was  nothing  more  or  less  than  evidence 
which  would  have  tended  to  prove  the  existence  of  a  vein  in 
the  Tecumseh  shaft,  and  would  properly  have  been  admis- 
sible in  chief,  but  was  in  no  sense  rebuttal,  for  it  did  not  tend 
to  prove  that  the  samples  received  in  evidence  on  behalf  of 
appellees  were,  in  fact,  mineral  bearing,  or  did  not  come  from 
the  Tecumseh. 

In  instructing  the  jury  on  the  subject  of  marking  the  sur- 
face boundaries  of  a  lode  claim,  the  court,  in  instruction  No.  17, 
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inter  alia,  stated :  '*  Where  in  marking  the  surface  boundaries 
of  a  claim,  any  one  or  more  of  such  posts  shall  fall  by  right 
upon  precipitous  ground,  where  the  proper  placing  of  it  is 
impracticable  or  dangeroiis  to  life  or  limb,  it  shall  be  legal 
and  valid  to  place  any  such  post  at  the  nearest  practicable 
point,  suitably  marked,  to  designate  the  proper  place." 

Immediately  following  this  instruction,  and  upon  this  sub- 
ject, the  court  further  stated : 

*'  18.  Upon  that  point  the  court  instructs  you  that  unless 
you  find  from  the  evidence,  that  the  southwest  comer  of  the 
Tecumseh  claim  fell  upon  precipitous  ground,  and  within  the 
lines  of  the  rails  of  the  Florence  &  Cripple  Creek  Railroad, 
or  so  near  to  one  or  the  other  of  them,  that  the  erection 
thereof  would  be  interfered  with  by  the  passage  of  trains, 
and  was,  for  that  reason,  impracticable,  then  you  are  instructed 
that  it  was  the  duty  of  the  plaintiff  to  set  his  post  at  such 
comer.  If,  upon  the  other  hand,  you  should  believe  that  the 
proper  place  of  such  stake  was  within  the  lines  of  the  rails  of 
said  road,  then  you  are  instructed  that  under  the  statute  such 
witness  comer  shall  be  set  at  the  nearest  practicable  point. 
Whether  this  was  done,  you  are  to  determine,  from  the  evi- 
dence in  the  case,  and  unless  you  should  believe,  in  that 
event,  that  the  said  witness  comer  was  set  substantially  at 
the  nearest  practicable  point,  the  marking  of  said  claim 
would  be  invalid." 

<^  19.  In  this  connection  the  court  instructs  you  that  if  you 
believe  from  the  evidence  that  the  southwest  comer  of  the 
Tecumseh  lode  fell  by  right  on  the  roadbed  of  the  Florence 
&  Cripple  Creek  Railroad,  and  that  such  point  was  precipi- 
tous ground,  where  the  proper  placing  of  such  comer  was 
impracticable,  and  that  plaintiff  placed  such  comerstone  at 
the  nearest  practicable  point,  suitably  marked  to  designate 
the  proper  place,  then  such  comer  was  sufficient  and  valid." 

It  will  be  observed  that  these  instructions  follow  each 

other ;  that  18  refers  to  the  part  of  17  above  quoted,  and  that 

in  19  what  is  there  stated  on  the  subject  is  preceded  by  the 

statement  ^*  in  this  connection,"  so  that  wliile  the  instructi0n8 
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are  numbered^  they  are  so  intimately  connected  and  refer  one 
to  the  other,  that  the  jury  must  have  understood  that  they 
were  to  be  read  as  a  whole.  When  so  read,  the  thought  ex- 
pressed by  the  trial  court  is  to  the  effect  that  appellant  was 
not  excused  from  placing  the  southwest  comer  post  of  the 
Tecumseh  lode  at  its  true  point,  unless  it  appeared  from  the 
evidence  that  such  point  fell  where  it  was  impracticable  to 
maintain  it. 

Counsel  for  appellant  contend  that  under  instructions 
given  and  refused,  the  jury  was  precluded  from  considering 
the  admitted  fact,  that  veins  were  exposed  in  two  different 
shafts  upon  the  Tecumseh,  designated  2  and  3.  What  we 
said  in  the  original  main  opinion  on  this  subject  is  withdrawn. 
In  considering  this  question,  these  facts  must  be  borne  in 
mind :  Whether  or  not  a  mineral  bearing  vein  was  disclosed 
in  the  discovery  shaft  upon  which  the  present  location  of  the 
Tecumseh  is  based,  was  controverted.  No  location  was 
made  upon  either  of  the  discoveries  in  shafts  2  and  3.  The 
proposition  of  counsel  for  appellant  is,  that  if  a  well  defined 
crevice,  although  not  bearing  mineral  in  appreciable  quanti- 
ties, is  exposed  in  the  discovery  shaft,  the  claimant  may  rely 
upon  discoveries  in  other  shafts  within  the  boundaries  of  his 
claim,  which  disclose  the  mineral  necessary  to  constitute 
technical  veins. 

No  question  is  raised  regarding  the  validity  of  our  statute 
relative  to  the  location  of  mining  claims.  In  order  that 
there  may  be  no  mistake  as  to  the  position  of  counsel  on  this 
subject,  we  quote  from  their  original  brief,  as  follows  : 

"*  *  *  If  the  discovery  shaft  contains  a  well  defined 
crevice,  thus  giving  all  the  appearance  of  a  discovery,  the 
claimant  may  rely  upon  other  shafts  within  the  boundaries  - 
of  the  claim  for  his  discovery  of  the  mineral  necessary  to  con- 
stitute technical  veins.  The  state  statute  does  not  provide 
what  the  well  defined  crevice  shall  contain,  while  the  act  of 
congress  makes  no  provision  as  to  what  shaft  the  vein  re- 
quired shall  be  in.  Reading  and  applying  the  two  statutes 
together,  we  submit  that  the  well  defined  crevice  must  be  in 
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the  discoYeiy  shaft,  and  the  mineral  bearing  vein  may  be 
found  in  some  other  shaft  upon  the  claim/' 

And  also  from  their  reply  brief,  in  support  of  their  petition 
for  a  rehearing,  the  following : 

*'We  come  now  to  the  question  as  to  whether  the  en- 
tire right  to  a  claim,  in  so  far  as  the  same  depends  upon  a 
discovery  of  a  well  defined  crevice  (as  required  by  the  State 
statute)  and  the  discovery  of  a  vein  (as  required  by  the  act 
of  congress)  is  whoUy  dependent  upon  the  discovery  shaft. 
♦  ♦  «  » 

*'  We  have  not  questioned  the  validity  of  our  state  statute. 
It  is  not  necessarily,  when  properly  construed,  in  conflict 
with  the  act  of  congress.  Both  the  state  statute  and  the 
act  of  congress  can  be  given  effect,  and  they  should  be  so 
construed  as  to  accomplish  this.  ♦  *  *  " 

^^  We  have  not  maintained  that  a  discovery  shaft  can  be 
altogether  dispensed  with.  Neither  have  we  maintained 
that  when  the  state  statute  in  regard  to  such  crevice  has 
not  been  literally  complied  with,  we  can  go  outside  of  the  dis- 
covery shaft  for  the  technical  lode  or  vein,  the  discovery  of 
which,  within  the  limits  of  the  claim,  is  required  by  the  act 
of  congress." 

The  statute  of  this  state,  which  designates  what  shall  be 
disclosed  in  the  discovery  shaft,  provides  that  it  shall  dis- 
close a  well  defined  crevice  at  the  depth  of  at  least  ten  feet 
from  the  lowest  part  of  the  rim  of  such  shaft,  at  the  surface. 
Sec.  8152,  Mills'  Ann.  Stats.  It  being  conceded  that  the 
laws  of  this  state  relative  to  the  requirements  of  a  discovery 
shaft  are  valid,  it  appears  to  us  that  the  proposition  upon 
which  counsel  rely  is  not  tenable.  If,  as  stated,  the  state 
statute  is  legal,  it  necessarily  follows  that  the  discovery  shaft 
must  expose  the  vein  upon  which  the  location  is  based,  or 
at  least  disclose  one,  and  therefore  the  mere  discovery  of 
some  other  vein  within  the  limits  of  the  claim  cannot  supply 
the  absence  of  the  one  required  to  be  exposed  in  the  discov- 
ery shaft.  In  other  words,  the  proposition  of  counsel  for 
appellant  cannot  be  upheld,  unless  the  state  statute  is  de- 
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clared  invalid,  and  the  admission  upon  their  part  that  it  is 
not,  relieves  us  from  the  necessity  of  determining  the  effect 
of  discoveries  in  shafts  2  and  3  of  the  Tecumseh. 

"  Crevice,"  as  employed  in  the  statute  relative  to  a  dis- 
covery shaft,  clearly  means  a  mineral  bearing  vein.  It  was 
so  held  by  this  court  in  Bryan  v.  McCaig^  10  Colo.  809.  The 
circuit  court  of  the  United  States  for  the  district  of  Colo- 
rado has  adopted  the  same  view.  Van  Zandt  v.  Argentine 
Co.,  8  Fed.  Rep.  725 ;  Terrible  Co.  v.  Argentine  Co.,  89  Fed. 
Rep.  583 ;  Cheeaman  v.  Shreeve,  40  Fed.  Rep.  787. 

Under  these  decisions,  coupled  with  the  admitted  legality 
of  the  state  statute,  the  fact  that  discoveries  were  made  in 
shafts  2  and  3  upon  which  no  locations  were  made,  does  not 
in  any  manner  affect  the  validity  of  the  Tecumseh. 

It  is  asserted  that  the  evidence  is  insufficient  to  establish 
the  fact  that  the  assessment  for  the  year  1897  was  performed 
on  the  Ophir.  A  witness  on  the  part  of  appellees  testified 
that  he  had  extended  a  drift  on  the  Ophir,  on  account  of  the 
assessment  work  for  1897,  a  distance  of  seven  or  eight  feet ; 
that  this  drift  was  worth  |;12  per  foot.  For  this  labor  ap- 
pellee appears  to  have  paid  the  sum  of  $90.  For  additional 
work  he  paid  for  two  days'  work  at  the  rate  of  $4  per  day, 
and  later,  for  further  work,  $18.  This,  in  addition  to  pay- 
ing for  the  powder,  fuse,  steel  and  candles  that  were  used  in 
working  the  assessment.  There  may  have  been  some  evi- 
dence to  the  effect  that  the  work  was  not  worth  the  amount 
paid,  but  this  was  a  question  for  the  jury  to  determine,  and 
as  it  has  been  determined  in  favor  of  appellees,  upon  evidence 
sufficient  to  sustain  it,  the  finding  on  this  subject  will  not 
be  disturbed. 

On  the  subject  of  annual  labor,  the  court,  by  instruction 
No.  24,  directed  the  jury  as  follows :  '*  Upon  this  point  the 
court  further  instructs  you  that  the  law  does  not  presume  a 
forfeiture  by  the  failure  to  perform  annual  labor,  and  the 
plaintiff  claiming  that  the  Ophir  lode  became  forfeited  for 
such  reason,  the  burden  of  proving  that  the  annual  labor  was 
not  done  thereon,  is  on  the  plaintiff,  and  unless  he  has  sbown 
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you,  by  a  fair  preponderance  of  the  evidence,  that  the  work 
was  not  done,  you  are  to  determine  that  question  in  favor  of 
the  defendants." 

The  objection  urged  to  this  instruction  is,  that  it  cast  a 
burden  upon  the  appellant  which  he  was  not  required  to  as- 
sume. The  evidence  tended  to  establish  that  a  valid  location 
of  the  premises  in  dispute  had  been  made  by  appellees. 
This  location  was  prior  to  the  only  one  under  which  appel- 
lant can  base  any  claim.  The  act  of  congress  (sec.  2324, 
Rev.  Stat.  U.  S.)  provides  that  a  failure  to  perform  the  neces- 
sary annual  work  shall  render  a  claim  open  to  relocation, 
provided  the  original  locators  have  not  resumed  work  upon 
the  claim  after  failure  and  before  relocation.  The  fair  con- 
struction of  this  provision  is,  that  as  between  the  locator  and 
the  general  government,  the  failure  to  do  the  annual  assess- 
ment work  does  not  result  in  a  forfeiture.  In  other  words 
— it  is  not  necessary  to  perform  the  annual  labor  except  to 
protect  the  rights  of  the  locator  against  parties  seeking  to 
initiate  title  to  the  same  premises.  As  against  such  subse- 
quent location,  a  prima  facie  case  is  made  on  the  part  of  the 
original  locator  by  showing  a  valid  location.  Hammer  v. 
Garfield  M.  Co.,  130  U.  S.  291. 

To  otherwise  express  our  views,  it  might  be  said,  that  after 
a  valid  location,  the  title  thus  acquired  remains  so,  whether 
the  annual  assessment  work  is  performed  or  not,  until  for- 
feited or  abandoned.  Renshaw  v.  Switzer,  15  Mining  Re- 
porter, 345 ;  6  Mon.  464 ;  13  Pac.  Rep.  127. 

It  is  the  location  by  the  new  claimant,  and  not  the  mere 
lapse  of  time  which  determines  the  right  of  the  original  loca- 
tor. Little  Bunnell  Q-.  M.  Co.  v.  Kimber^  1  Morrison's  Min- 
ing Reports,  586. 

So  that  a  party  seeking  to  initiate  a  claim  to  mining  prem- 
ises already  legally  located  must  prove  that  the  annual  labor 
thereon  has  not  been  performed,  in  order  to  establish  that 
the  ground  so  located  is  subject  to  location.  In  so  far,  then, 
as  the  rights  of  appellant  depended  upon  the  failure  of  ap- 
pellees to  perform  the  assessment  work  for  1897,  it  was  en- 
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cumbent  upon  him  to  establish  this  fact  by  a  fair  preponder- 
ance of  the  evidence,  or,  as  the  court  stated,  the  burden  of 
proof  was  upon  him  to  show  that  the  work  for  1897  was  not^ 
in  fact,  performed.  SaU  v.  Kearny^  18  Colo.  505 ;  Johmon 
V.  Yaung^  18  Colo.  625 ;  Hdmmer  v  O-arfield  M.  Co.,  supruu 
The  petition  for  rehearing  is  denied. 

Petitian  denied* 


[Ko.  89420 
NiLBS  V.  Kbknan. 

1.  Appsllatb  Pbactior— Abstraof  of  Rbcord. 

If  the  abstract  of  record  filed  by  appellant  does  not  fairly  and  fully  pre- 
sent the  evidence  on  behalf  of  appellee,  it  is  appellee's  duty  by  a 
further  abstract  to  present  all  the  facts  necessary  to  a  full  under- 
standing of  the  cause,  and  the  court  will  not  resort  to  the  tran- 
script, but  in  the  absence  of  an  additional  abstract  will  consider  alone 
the  abstract  as  filed  by  appellant. 

2.  Mining  Claims— Abandonment — Relocation. 

Where  a  party  bought  a  mining  claim  and  abandoned  it  because  he  was 
unable  to  perform  the  necessary  assessment  work  within  the  year 
and  had  his  son  relocate  it  as  an  abandoned  claim,  the  relocation 
did  not  inure  to  the  benefit  of  the  original  claim,  and  in  an  adverse 
suit  against  one  who  purchased  from  the  relocator  it  was  error  for 
the  court  to  refuse  upon  plaintifTs  request  to  direct  the  jury  that 
whatever  rights  defendant  may  have  had  under  the  original  location 
had  been  abandoned. 

8.  Same. 

Where  a  party  abandoned  a  mining  claim  because  he  was  unable  to  do 
the  necessary  assessment  work  within  the  year  and  relocated  it 
through  his  son,  the  abandonment  restored  it  to  the  public  domain 
and  after  part  of  it  became  segregated  by  a  location  prior  to  his  re- 
location, he  could  not  reclaim  under  his  original  location  merely 
because  after  the  rights  of  the  other  locator  attached  he  learned  that 
he  might  have  held  the  ground  without  abandoning  and  relocating. 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  S.  T.  Ho&N,  for  appellant 
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Mr.  Gut  D.  Duncan,  for  appellee. 

Chief  Justice  CampbelIj  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  support  of  an  adverse  claim  to  mining 
property  situate  in  Boulder  county.  The  appellant,  who  was 
plaintiff  below,  claims  it  as  a  part  of,  and  included  within  the 
surface  boundaries  of,  the  Golden  Crown,  and  defendant  as  a 
part  of  the  Yellow  Pine  Extension,  lode.  Aside  from  the 
contention  that  the  Crown  was  not  part  of  the  public  domain, 
no  question  is  raised  by  defendant  that  plaintiff  fully  complied 
with  the  provisions  of  the  mining  laws  relative  to  mining  lo- 
cations ;  so  that  plaintiff  is  entitled  to  recover  unless  defend- 
ant has  shown  a  better  title  to  the  property  under  a  prior 
valid  location,  and  this  he  has  attempted  to  establish. 

The  abstract  of  record  may  not  fully,  as  it  does  not  very 
clearly,  set  forth  the  points  relied  upon  for  a  reversal  as  our 
rules  provide.  If  it  does,  with  substantial  accuracy,  repro- 
duce the  evidence  as  exhibited  below,  then  we  cannot  permit 
the  judgment  to  stand.  Possibly  the  evidence,  if  set  forth  in 
detail,  would  relieve  the  mind  of  the  uncertainty  which  its 
abridgment  found  in  the  abstract  has  produced ;  and,  if  so, 
it  was  the  duty  of  counsel  for  appellee,  by  a  further  abstract, 
to  present  all  the  facts  necessaiy  to  a  full  understanding  of 
the  merits  of  the  cause.  But  we  shall  not  resort  to  the  tran- 
script, and  must  decline  to  perform  for  counsel  the  work 
which  should  be  done  by  him,  and  shall,  as  accords  with  our 
established  practice,  consider  alone  the  abstract  of  record  as 
prepared. 

The  Golden  Crown  mine  was  located  July  7,  1891.  In 
his  answer  defendant  avers  that  his  grantors  located  the  Ex- 
tension lode  in  March,  1881,  and  that  ever  since  that  time  he 
and  they  have  made  compliance  with  the  various  provisions  of 
the  statute  which  are  essential  to  keeping  good  a  mining  claim 
as  against  subsequent  locators.  The  original  locators  of  the 
Extension  were  Brown  and  Scott    They  sold  it  to  William 
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Mitchell,  and  on  December  26, 1890,  defendant  bought  it  of 
Mitchell  and  shortly  afterwards  abandoned  it,  because  he 
could  not  perform  within  the  year  the  necessary  assessment 
work.  Thereupon,  on  January  80, 1891,  A.  L.  Kennan,  his 
son,  located  the  same  property  as  an  abandoned  lode,  naming 
December  20, 1890  as  date  of  discovery,  and  giving  it  the 
same  name  that  the  original  locators  of  that  property  selected. 
Thereafter  A.  L.  Kennan  conveyed  to  the  defendant  George 
Kennan  the  Yellow  Pine  Extension  lode  as  located  by  him. 
It  thus  appears  that  there  was  an  intention  upon  the  part 
of  the  defendant  to  abandon  what  rights  he  may  have  acquired 
to  this  property  by  the  Mitchell  deed,  and  it  was  error  for  the 
district  court  to  refuse  the  request  of  plaintiff,  as  asked,  to  di- 
rect the  jury  to  that  effect.  There  was  not  an  attempt  by  de- 
fendant, as  there  was  in  the  case  of  Johnson  v.  Young^  18  Colo. 
625,  to  relocate  the  property  for  the  purpose  of  protecting  his 
rights  under  the  location  of  1881,  for  until  after  the  rights  of 
plaintiff  attached,  defendant  relied  solely  upon  the  new  loca- 
tion as  made  by  A.  L.  Kennan.  That  being  so,  it  cannot  be 
held  that  the  new  location  inured  to  the  benefit  of  the  original 
claim.  The  abandonment  restored  the  ground  to  the  public 
domain,  and,  after  it  became  segregated  by  plaintiff,  could 
not  be  reclaimed  by  defendant  merely  because  after  plain- 
tiff's rights  attached  defendant  learned,  as  he  says,  that  he 
might  have  held  the  ground  without  abandoning  and  locating, 
through  his  son,  the  same  lode  as  a  new  claim.  It  was  then 
too  late  to  recall  the  abandonment  and  rely  upon  other  rights 
that  once  may  have  existed.  It  is  possible  that  defendant  sup- 
posed he  was  bringing  himself  within  the  principle  laid  down 
in  the  Johnson-Young  case,  and  that  the  case  as  made  below 
was  within  it ;  but  the  evidence,  as  contained  in  the  abstract, 
does  not  warrant  that  inference.  It  may  further  be  observed 
that  the  pleadings  did  not  justify  any  evidence  respecting  the 
location  of  the  Extension  lode  made  in  1891  by  A.L.  Kennan, 
but  there  seems  to  have  been  no  objection  of  that  kind  made 
by  plaintiff ;  but  there  is  such  an  absence'of  any  showing  of  a 
valid  location  by  A.  L.  Kennan  that  nothing  further  need  be 
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aaid  about  it.  Such  being  our  conclusion,  it  becomes  unnec- 
essary to  consider  the  various  other  assignments  of  error  ar- 
gued by  appellant.  In  view  of  another  trial,  it  is  appropriate  to 
say  that  that  part  of  the  charge  of  the  court  to  the  jury  where- 
in they  are  told  that  discovery  and  location  irtay  be  inferred 
from  certain  other  facts  therein  stated,  is  not  applicable,  cer- 
tainly, to  the  location  as  made  by  A.  L.  Kennan  in  1891 ;  and 
even  if  the  law  be  as  declared  in  Harris  v.  Equator  M.  ^  S.  Co.^ 
8  Fed.  Rep.  863,  or  as  in  Cheesman  v.  Hartj  42  Fed.  Rep.  98, 
from  the  opinion  in  which  latter  case  this  charge  seems  to  have 
been  copied  (concerning  which  we  express  no  opinion),  we  find 
no  evidence  in  this,  as  there  was  in  the  Cheesman  case,  that 
calls  for  such  an  instruction. 

As  to  the  discovery  of  mineral  under  the  Scott  Brown  lo- 
cation of  1881,  as  well  as  the  other  steps  necessary  to  be  taken 
to  perfect  a  location,  we  remark  that  the  evidence  is  exceed- 
ingly indefinite  and  meager,  as  possibly  counsel  for  defendant 
and  the  court  below  were  aware  ^  hence  the  unusual  instruc- 
tion as  to  the  inference  that  might  be  drawn  from  certain  other 
facts  in  evidence. 

Notwithstanding  these  observations,  we  are  strongly  im- 
pressed with  the  equities  of  defendant,  not  only  because  of 
the  apparent  attempt  of  his  grantors  in  good  faith  to  segregate 
from  the  public  domain  a  mineral  claim,  but  because  of  the 
i-ecognitionby  plaintiff  in  dealings  between  them  that  defend- 
ant's rights  to  the  controverted  strip  of  ground  were  superior 
to  his.  We  have  striven  to  affirm  the  judgment,  but  cannot, 
in  the  light  of  the  record  before  us,  arbitrarily  or  otherwise 
wrest  from  plaintiff  property  which  belongs  to  him,  unless 
defendant  has  shown,  as  he  has  not,  superior  rights  by  com- 
pliance with  the  law  under  which  only  has  he  any  right  to  the 
territory  in  dispute.  Upon  another  trial  these  doubtful  points 
may  be  so  elucidated  that  justice  will  be  done.  Our  refer- 
ences to  the  questions  discussed  but  not  decided,  as  well  as  to 
those  determined,  are  applicable  only  to  the  very  facts  as  set 
forth  in  the  abstract,  and  not  as  they  may  otherwise  appear  on 
anew  triaL 
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For  the  eiror  of  the  court  on  the  question  of  abandoment, 
the  judgment  must  be  reversed  and  the  cause  remanded,  with 
leave  to  def endant,  if  he  be  so  advised,  to  amend  his  answer 
in  order  to  present  the  claim  based  upon  the  location  of  1891, 
and  it  is  so  ordered. 

Bevened. 


[Ho.  8944.] 

BUBBIS  BT  Ali.  V.  AnDEBSON  ET  AL. 

1.  AGBNOT—PLBADiNes—EyiDSNCB— Admissions. 

In  an  action  for  specific  performance  of  a  contract  to  convey  certain  in- 
terests in  a  mining  claim  alleged  to  have  been  made  by  the  prind- 
pai  defendants  to  plaintiffs  in  which  other  parties  were  made  co- 
defendants  as  claiming  some  right  adverse  to  both  parties  and  the 
principal  defendants  in  a  verified  answer  to  the  complaint  of  plain- 
tiffs alleged,  as  a  reason  why  they  shonld  not  be  compelled  to  per- 
form their  contract  with  plaintiffs,  that  before  it  was  entered  into 
they  had  made  another  contract  with  their  codefendants  by  which 
they  agreed  to  convey  the  same  property  of  which  plaintiffs  had  full 
knowledge,  it  was  such  admission  of  the  contract  made  with  their 
codefendants  as  would  relieve  their  codefendants,  in  support  of 
their  cross-complaint  to  enforce  the  contract,  from  proving  authority 
on  the  part  of  the  persons  who  signed  the  contract  as  agents  for  de- 
fendants. 

2.  Admissions— Plkadinqs—Evidehcb. 

Admissions  made  in  a  verified  pleading  may  be  considered  as  evidence 
in  the  case  without  formally  introducing  the  pleading  in  evidence. 

3.  Same. 

Admissions  made  in  a  verified  pleading  and  afterwards  omitted  from 
an  amended  pleading,  while  not  conclusive  against  the  party  mak- 
ing them,  are,  nevertheless,  admissible  as  evidence  in  the  cause  the 
same  as  oral  admissions  would  be,  and  may  be  considered  by  the 
court  without  being  formally  tendered  as  evidence. 

4.  Appellate  Practice— Evidenoe— Agency. 

Where  a  decree  was  entered  against  appellants  solely  on  the  ground  of 
a  failure  to  prove  authority  on  the  part  of  persons  who  signed  the 
contract,  sought  to  be  enforced,  as  agents,  and  the  uncontradicted 
evidence  shows  their  authority  which  was  not  denied  at  the  trial, 
the  decree  should  be  reversed  and  remanded  with  directions  to  tlie 
trial  court  to  enter  a  decree  in  favor  of  appellants. 

Ajypeaifrom  the  District  Court  of  El  Paso  County. 
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Mr.  T.  M.  S.  Rhbtt,  Mr.  A.  W.  Ruckbb  and  Mr.  J.  C. 
Hblm,  for  appellants. 

Mr.  Alfbed  E.  Pabkbb,  for  appellees. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

James  Doyle  and  others  brought  this  action  to  enforce  the 
specific  performance  of  a  contract.  The  principal  defendants 
were  Minnie  £.  Anderson  and  others,  who  are  the  appellees 
in  this  court.  It  was  alleged  that  they  entered  into  a  con- 
tract with  the  plaintiffs  by  the  teims  of  which  they  agreed  to 
convey  oertain  interests  in  mining  property  at  Cripple  Creek, 
and  that  they  now  wrongfully  refuse  to  perform  it.  The  ap- 
pellants Burns  and  Brandenburg  were  named  as  codefend- 
ants,  it  being  averred  that  they  claimed  some  right  or  interest 
in  the  property  adverse  both  to  plaintiffs  and  their  codefend- 
ants. 

The  appellees,  as  defendants  below,  filed  their  answer  to 
the  complaint,  as  did  also  the  appellants.  The  latter  admitted 
the  making  of  the  contract  by  plaintiffs  and  appellees  as  set 
up  in  the  complaint,  and  also  filed  their  cross -bill  or  cross- 
eomplaint  in  which  they  set  forth  certain  agreements,  as  con- 
stituting one  entire  contract,  by  the  terms  of  which  appellees 
agreed — ^before  their  contract  with  plaintiffs  was  made  and 
of  which  the  latter  had  knowledge — to  convey  to  appellants 
the  same  property  that  is  the  subject-matter  of  the  contract  set 
up  in  the  complaint.  Afterwards  appellants  filed  what  is 
called  in  the  record  an  amended  and  supplemental  cross- 
complaint,  relying  upon  the  same  contract,  to  which  appellees 
filed  their  separate  answer  and  cross-complaint. 

The  case  proceeded  to  trial  upon  the  original  complaint  of 
Doyle  and  others  and  the  answers  of  the  different  defendants, 
and  upon  the  amended  and  supplemental  cross-complaint  of 
the  appellants  and  the  answer  of  appellees,  thereto.  All  of 
the  issues  thus  raised  were  tried  at  the  same  time.    The 
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findings  were  against  the  plaintiffs  and  their  complaint  was 
dismissed ;  and  as  between  appellants  and  appellees  under 
the  amended  and  supplemental  cross-complaint  of  the  former, 
the  findings  were  in  favor  of  appellees.  From  the  judgment 
rendered  against  them  on  such  findings,  appellants  have  ap- 
pealed to  this  court. 

It  appears  from  the  record  that  the  matters  principally,  if 
not  exclusively,  relied  upon  by  appellees  below  to  defeat  the 
cause  of  action  set  up  in  the  amended  and  supplemental 
cross-complaint  of  appellants  were  (1)  that  the  contract  re- 
lied upon  was  too  ambiguous  to  be  specifically  performed ; 
(2)  that  appellants,  failing  to  comply  with  the  terms  thereof 
to  be  by  them  performed,  lost  the  right  to  specific  perform- 
ance ;  (8)  that  the  appellants  fraudulently  obtained  from  the 
appellees  the  contract  in  question,  and  for  this  reason  it 
should  not  be  enforced  against  them. 

Upon  all  these  questions  urged  by  way  of  defense  by  ap- 
pellees, the  trial  court  found  against  them,  but  upon  the 
ground  that  the  authority  of  the  appellees,  who  signed  the 
contract,  to  act  for  the  other  appellees  in  whom  the  legal 
title  stood,  had  not  been  established,  relief  was  denied  the 
appellants.  This  contract  was  not  signed  by  those  owning 
the  property,  but  by  the  husbands  and  brother  of  the  own- 
ers. The  claim  of  appellants  was  that  they  signed  it  as  the 
agents  of  the  owners,  and  that  the  latter,  after  a  full  knowl- 
edge of  the  terms  of  the  contract,  ratified  and  approved  ttie 
same,  and  acquiesced  in  and  enjoyed  its  benefits. 

The  trial  court  held  that  there  was  no  evidence,  and  no 
attempt  upon  the  part  of  appellants,  to  show  that  the  alleged 
agency  existed,  and  for  this  reason  alone  entered  a  decree  in 
favor  of  appellees. 

At  the  close  of  the  evidence  the  case  was  taken  under  ad- 
visement by  the  court,  the  respective  counsel  submitting 
briefs  but  not  arguing  the  case  orally,  and  at  the  end  of 
ninety  days  findings  were  made  and  a  decree  entered.  We 
are  persuaded  that  the  learned  trial  judge  overlooked  the 
evidence  of  agency  which  ought  to  have  been  considered,  and 
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committed  error  in  refusing  to  consider  the  admissions  of 
agency  in  appellees'  pleadings,  as  we  shall  presently  see. 

In  the  exhaustive  and  able  opinion  handed  down  by  the 
judge  it  is  made  very  clear  that  the  only  defenses  available 
to  the  appellees  under  the  pleadings  were  not  made  out^  and 
their  conduct  as  characterized  by  him,  which  the  record  so 
signally  manifests,  is  not  such  as  to  commend  them  to  the 
especial  consideration  or  tender  care  of  a  court  of  equity. 
Had  the  authorities  touching  the  admission  of  the  pleadings 
been  brought  to  the  attention  of  the  trial  court,  and  had 
there  been  oral  argument  in  which  the  uncontradicted  evi- 
dence could  have  been  reviewed,  we  are  satisfied  that  the 
findings  and  decree  would  have  been  in  favor  of  appellants. 
This  conclusion  is  reached  after  a  careful  examination  of  the 
voluminous  record,  and  its  correctness  is  obvious  from  the 
following : 

1.  In  their  verified  answer  to  the  complaint  of  plaintiffs,  all 
the  appellees  affirmatively  alleged,  as  one  reason  why  they 
should  not  be  compelled  specifically  to  perform  their  contract 
with  plaintiffs,  that  before  it  was  entered  into  they  had  made 
another  contract  with  their  codefendants  (appellants)  by  the 
terms  of  which  they  agreed  to  convey  the  same  property  to 
appellants,  full  knowledge  of  which  plaintiffs  had  at  and  be- 
fore the  time  their  alleged  rights  accrued. 

Here  was  a  distinct  admission  or  affirmation  under  oath  by 
all  the  appellees  that  the  contract  which  was  signed  by  some, 
was  the  contract  of  all  of  them.  But  appellees  say  that 
while  this  admission  in  the  answer  may  operate  in  favor  of 
plaintiffs,  it  cannot  be  availed  of  by  appellants,  for  the  latter 
were  not  concerned  with  the  issues  joined  between  plaintiffs 
and  appellees,  and  in  no  event  can  an  admission  of  this  char- 
acter be  considered  unless  the  pleading  be  formally  introduced 
in  evidence,  which  was  not  done  below. 

In  Haraizthy  et  al.  v,  Shandel^  1  Colo.  App.  187,  a  ques- 
tion exactly  similar  in  principle  was  before  the  court  The 
cause  originated  in  the  county  court  where  the  judgment 
was  for  the  plaintiffs  against  the  defendant  and  an  intervenor. 
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On  appeal  to  the  district  court  by  the  intervenor  alone,  the 
trial  resulted  in  her  favor.  The  plaintiff  being  dissatisfied 
therewith  appealed  to  the  court  of  appeals.  At  the  trial  in 
the  district  court  plaintiff  sought  to  introduce  in  evidence 
upon  the  issue  which  was  solely  between  him  and  the  inter- 
venor,  the  pleadings  and  judgment  which  were  rendered 
against  the  defendant  in  the  county  court,  and  it  was  held 
that  the  proof  offered  was  properly  excluded  because,  under 
the  issue  for  trial  in  the  district  court,  the  inquiry  could  not 
thereby  be  elucidated ;  as  that  issue  was  entirely  different 
from  tiiat  between  plaintiff  and  defendant,  tried  in  the  county 
court.  The  court,  however,  used  this  language  pertinent  to 
the  question  before  us :  ^'  In  so  far  as  those  pleadings  were  a 
part  of  the  case  which  was  tried  in  the  district  court,  it  was 
wholly  unnecessary  to  introduce  them  in  evidence,  since  they 
could  have  been  used  for  all  legitimate  purposes  without  the 
offer,  and  they  were  not  otherwise  available  for  the  purposes 
of  proof.'*  It  was  not  necessary,  therefore,  for  appellants 
formally  to  introduce  in  evidence  the  pleading  containing  ap- 
pellees' admission,  for  it  was  a  part  of  the  case  tried  in  the 
district  court,  and  the  issues  made  it  legitimate  evidence. 

While  a  party  may  omit  from  an  amended  pleading,  admis- 
sions contained  in  the  original  verified  pleading,  and  while, 
for  the  purposes  of  the  trial,  the  original  pleading,  as  such,  is 
out  of  the  case,  and  though,  in  such  circumstances,  he  is  not 
bound  by  the  statements  of  the  discarded  pleading,  that  is,  he 
is  not  concluded  by  them,  still,  as  in  the  case  in  hand,  where 
it  is  a  paper  containing  statements  signed  and  sworn  to,  it  is 
competent  evidence  in  the  first  instance  as  against  those  mak- 
ing them,  the  same  as  oral  admissions  would  be,  subject,  of 
course,  to  explanation  so  as  to  obviate  its  effect.  Barton  v. 
Law9,  4  Colo.  App.  212,  216. 

Furthermore,  this  verified  answer  of  appellees  to  plaintiffs' 
complaint  was  not  discarded,  and  it  continued  a  live  pleading 
throughout  the  trial,  and  it  was  competent  for  the  court  to 
consider,  as  throwing  light  upon  the  issues  under  appellants' 
amended  and  supplemental  cross-complaint,  any  statements 
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or  admissions  of  the  making  of  the  contract,  or  the  agency, 
found  in  appellees'  answer  to  the  plaintiffs'  complaint.  Cer- 
tainly, such  an  admission  in  that  answer  was  pertinent  and 
material  under  the  issues  arising  under  the  amended  cross- 
complaint  under  which  appellants  sought  to  enforce  the  so- 
called  Burns  contract. 

2.  We  also  find  in  the  answer  of  appellees  to  appellants' 
original  cross-complaint  an  admission  that  the  so-called  Bur- 
ns contract  was  executed  by  the  appellees,  though  it  is 
strenuously  argued  that,  since  this  answer  was  discarded,  and 
the  trial,  as  between  appellants  and  appellees,  was  upon  sub- 
stituted pleadings,  any  admissions  contained  in  this  original 
answer  are  not  to  be  used  against  the  appellees.  We  think 
they  may  be,  subject,  of  course,  to  explanation,  of  which  ap- 
pellees had  full  opportunity.  Barton  v.  LawSy  iupra^  is 
against  this  contention,  and  so,  also,  are  the  cases  of  Crater 
V.  McCormieky  4  Colo.  196 ;  1  Greenleaf  on  Evidence  (15th 
ed.),  §  195  ;  WhiU  v.  Smith,  46  N.  Y.  418 ;  TisdaU  v.  Presi- 
dent, etc.,  of  2>.  ^  ff.  0.  Co.,  116  N.  Y.  416  ;  Holmes  v.  Jones, 
121  N.  Y.  461 ;  1  Thompson  on  Trials,  §  260 ;  State  v.  Simp- 
kins,  77  la.  676. 

8.  If,  however,  the  admissions  adverted  to  be  disregarded, 
we  find  in  the  answer  of  appellees  to  the  separate  and 
amended  cross-complaint  of  appellants — which  appellees  con- 
cede was  a  live  pleading  throughout — specific  afi&rmative  al- 
legations that  the  contract  upon  which  appellants  relied  was 
executed  as  alleged  in  the  amended  and  supplemental  cross- 
complaint,  and  in  the  light  of  the  record  appellees  cannot  es- 
cape the  consequences  of  such  averments. 

4.  Thus  far  we  have  discussed  the  question  solely  from  the 
standpoint  of  pleadings.  If,  however,  we  put  aside  their  ad- 
missions, it  sufficiently  appears  from  the  uncontradicted  tes- 
timony in  the  case  that  the  owners  of  the  property  now 
sought  to  be  bound  not  only  authorized  the  execution  of  the 
contract  by  their  coappellees,  but  after  the  same  was  exe- 
cuted and  appellants  took  possession  of  the  property  under  it, 
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such  contract  was  ratified  and  approved  by  the  owners  with 
full  knowledge  upon  their  part  of  its  execution. 

The  owners  of  this  property,  being  a  portion  of  the  appel- 
lees, did  not  see  fit  to  testify  upon  the  trial,  and  we  find  no 
contradiction  in  the  record,  and  our  attention  has  not  been 
called  to  any  evidence  negativing  or  casting  doubt  upon  that 
part  of  the  evidence,  which,  if  true,  clearly  established  the 
agency  alleged.  Upon  this  question,  therefore,  we  are  satis- 
fied beyond  any  doubt  that  it  was  established.  Indeed,  a 
careful  examination  of  the  record  shows  that  there  was  no 
intention  at  the  trial  upon  the  part  of  appellees  to  put  it  in 
issue,  and  the  case  was  tried  by  all  parties  upon  the  assump- 
tion that  it  existed  as  alleged,  and  in  their  briefs  prepared  for 
the  district  court  it  is  asserted,  and  not  denied,  that  no  claim 
was  made  that  the  agency  was  controverted  and  no  point 
.made  that  proof  of  it  was  lacking. 

The  decree  should,  therefore,  be  set  aside,  canceled,  and 
held  for  naught,  and  the  cause  remanded  with  instructions 
to  the  district  court  to  enter  a  decree  in  favor  of  the  appel- 
lants as  against  the  appellees  for  a  conveyance  of  the  proper- 
ties in  question  as  prayed  for  in  appellants'  amended  and 
supplemental  cross-complaint,  and  it  is  so  ordered. 

Bevened. 


[No.  8949.] 
The  First  National  Bank  of  Denver  v.  Follbtt. 

Appellate  Practioe — Jurisdiotion  of  Supreme  Court— Aitach- 
MBNT—lNTBRVENORs— Value  of  Property. 

In  an  attachment  suit  where  the  property  attached  was  claimed  by  an 
intervener  and  the  judgment  was  in  favor  of  the  intervener,  but 
there  was  no  finding  of  value  either  by  the  jury  or  the  court,  the 
supreme  court  has  no  appellate  jurisdiction.  The  fact  that  the  i>e- 
tition  of  intervention  alleged  the  value  at  more  than  $2,600  and  the 
allegation  of  value  was  not  controverted,  is  not  sufficient  to  oonfer 
Jurisdiction. 

Appeal  from  the  DUtrict  Court  of  Arapahoe  Cotmty. 
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Mr.  C.  J.  Hughes,  Jr.,  Mr.  Branch  H.  Giles,  Mr. 
Henry  J.  O'Bryan  and  Mr.  A.  Moore  Berry,  for  ap- 
pellant. 

Mr.  Alfred  Mitller,  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  First  National  Bank  of  Denver  brought  its  action  in 
the  district  court  of  Arapahoe  county  against  A.  L.  Deane 
&  Company,  to  recover  a  debt  of  $10,000  which  it  held 
against  them.  In  aid  of  the  action  it  sued  out  a  writ  of 
attachment  and  caused  it  to  be  levied  upon  a  stock  of  goods 
in  Denver  which  it  claimed  Deane  &  Company  owned.  Mrs. 
Follett,  the  appellee,  filed  her  petition  of  intervention  in  the 
action,  claiming  the  goods  attached  under  a  bill  of  sale  from 
Deane  &  Company  to  her.  Upon  issues  joined  there  was  a 
trial  before  a  jury,  which  returned  the  following  verdict  in 
favor  of  the  intervener:  "We,  the  jury,  find  the  issues 
herein  joined  for  the  intervenor."  A  judgment  was  en- 
tered by  the  court  in  accordance  with  the  verdict  of  the 
jury,  to  the  effect  that  the  intervener  is  the  owner  of,  and 
entitled  to  have,  and  that  she  do  have,  possession  of  the 
property  in  controversy,  which  the  sheriff  was  ordered  to 
turn  over  to  her.  From  the  judgment  as  entered  the  bank 
appealed  to  this  court.  The  cause  has  been  submitted  upon 
printed  briefis,  neither  party  questioning  our  jurisdiction  to 
entertain  the  appeal. 

It  is  manifest,  however,  that  this  court  has  no  jurisdiction. 
Section  1  of  the  court  of  appeals  act.  Session  Laws,  1891, 
p.  118,  which  controls,  provides  that  no  writ  of  error  from, 
or  appeal  to,  the  supreme  court  shall  lie  to  review  a  final 
jndgnient  of  any  inferior  court,  unless  the  judgment,  or  in 
replevin,  the  value  found,  exceeds  $2,500,  exclusive  of  costs. 
The  intervener,  instead  of  filing  a  petition  of  intervention, 
might  have  replevied  the  property  in  an  independent  action. 
Vol.  xxvn— 33 
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As  between  her  and  the  bank,  the  action  is  not  technically 
an  action  of  replevin,  but  it  is  of  that  nature,  and  the  same 
rule  that  governs  our  jurisdiction  to  review  a  judgment  in 
replevin,  applies  to  the  judgment  rendered  in  this  proceed- 
ing. In  every  essential  feature  the  case  now  before  us  is  on 
all  fours  with  Canly  v.  Boyvin  (an  action  in  replevin),  25 
Colo.  498.  It  was  there  said:  "The  parties  themselves, 
neither  in  their  pleadings  nor  by  stipulation,  can  fix  the 
value  of  the  property  in  controversy,  so  as  to  confer  appel- 
late jurisdiction.  When  the  cause  is  tried  before  the  court, 
without  a  jury,  the  court  in  its  findings  must  ascertain,  and 
when  tried  by  a  jury,  the  latter  in  their  verdict  must  find, 
the  value." 

In  the  petition  of  intervention  it  was  alleged  that  the 
value  of  the  property  was  $8,000.  Section  106  of  the  Civil 
Code  of  Procedure,  under  which  the  petition  was  filed,  does 
not  specifically  require  a  petitioner  to  allege,  or  the  jury  to 
ascertain,  and  in  their  verdict  return,  the  value  of  the  prop- 
erty. But  if  either  party  desires  a  review  by  the  supreme 
court  of  a  judgment  in  such  proceeding,  he  must  see  to  it 
that,  as  in  replevin,  the  jury  or  court  make  a  finding  of  value, 
and  that  the  judgment,  as  pronounced  by  the  court,  embodies 
the  finding  of  value,  which,  to  give  this  court  jurisdiction, 
must  be  ih  excess  of  f  2,500,  exclusive  of  costs.  These  con- 
ditions not  being  present,  the  appeal  should  be  dismissed, 
with  leave  to  the  parties,  if  they  desire,  to  withdraw  the  tran- 
script, abstracts,  briefs,  and  other  papers  in  the  case. 

DismiBsecL 
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[JHq.  8952.] 

The  Handy  Ditch  Company  v.  The  Lottden  Ibbigating        jf%    fof 
Canal  Company. 

1.  Appbllats  Pbaotiob— Findings  of  Tbial  Coubt— Watbb  Rights 

— Abandonmbnt. 
The  findiDgB  of  a  trial  court  on  conflicting  evidence  that  an  irrigating 
ditch  has  abandoned  part  of  its  decreed  priority  and  of  the  amount 
of  water  the  ditch  is  still  entitled  to  will  be  sustained  where  the 
evidence  is  sufScient  to  sustain  the  findings. 

2.  Watbb  Rights— Removal  of  Hbadoatbs. 

An  appropriator  of  water  may  change  the  place  of  diversion  provided 
the  rights  of  others  are  not  thereby  injuriously  affected,  but  he 
cannot  make  such  change  if  thereby  the  rights  of  either  prior  or 
subsequent  appropriators  are  injuriously  affected. 

8.  Samb. 

In  an  action  by  a  junior  appropriator  of  water  to  restrain  a  senior  ap- 
propriator from  changing  the  point  of  diversion  from  a  point  below 
the  Junior  appropriator^s  headgate  to  a  point  above,  an  allegation 
that  the  stream  below  plaintiff's  headgate  and  above  the  one  pro- 
posed to  be  moved  was  fed  by  springs  and  seepage  water  sufficient 
to  supply  defendant's  priority  and  that  so  long  as  the  place  of  diver- 
sion was  not  changed  the  water  in  the  stream  was  sufficient  to 
supply  both  appropriators,  but  if  the  senior  appropriator  be  per- 
mitted to  divert  his  water  above  plaintiff's  ditch  plaintiff  would  be 
deprived  of  his  water,  stated  a  good  cause  of  action  and  the  court 
erred  in  refusing  to  hear  evidence  in  support  thereof. 

Appeal  from  the  District  Court  of  Larimer  County. 

Mr.  WiLLARD  Teller  and  Mr.  Frank  J.  Annis,  for 
appellant. 

Mr.  George  W.  Bailey  and  Messrs.  Garbutt  &  Gar- 
BtJTT,  for  appellee. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  Big  Thompson,  the  Louden  and  the  Handy  Irrigating 
ditches,  situate  in  Water  District  No.  4,  take  water  from  the 
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Big  Thompson  river,  a  natural  stream,  in  Larimer  county. 
In  1883,  in  the  statutory  proceedings  provided  for  that  pur- 
pose, there  was  rendered  in  the  district  court  of  Boulder 
county  a  decree,  by  which  their  respective  priorities  of  right 
to  the  use  of  the  water  for  irrigation  were  adjudicated  and 
determined  to  be  in  the  order  just  mentioned.  This  decree 
gave  to  the  Big  Thompson  ditch  a  priority  of  seventy-eight 
cubic  feet  of  water  per  second  of  time. 

In  1897,  the  Handy  Ditch  Company,  appellant,  the  owner 
of  the  Handy  ditch,  purchased  the  Big  Thompson  ditch  and 
its  decreed  priority,  and  changed  the  point  of  diversion  from 
the  headgate  of  the  Big  Thompson  ditch  through  which  up 
to  that  time  the  water  had  been  carried,  and  thereafter  di- 
verted the  water  through  the  headgate  of  the  Handy  ditch, 
and  applied  the  water  thus  diverted  to  the  irrigation  of  lands 
belonging  to  its  stockholders,  lying  under  the  Handy  ditch. 
The  headgate  of  the  Big  Thompson  ditch  is  several  miles 
below  those  of  the  other  two  ditches.  The  appellee,  Uie 
Louden  Irrigating  Canal  Company,  the  owner  of  the  Louden 
ditch,  thereupon  brought  this  action  to  restrain  the  appellant 
company  (defendant  below)  and  the  water  commissioner, 
from  diverting  any  part  of  the  priority  of  the  Big  Thompson 
ditch,  through  the  medium  of  the  Handy  ditch  until  after 
the  priority  belonging  to  the  Louden  ditch  was  satisfied. 

One  of  the  objections  made  by  the  appellee  to  this  diver- 
sion was  that  there  had  been  an  abandonment  by  the  owners 
of  the  Big  Thompson  ditch  of  the  greater  quantity  of  water 
decreed  to  it.  Upon  conflicting  evidence  the  court  found  that 
all  of  such  decreed  priority,  except  twenty  cubic  feet  of  water, 
had  been  abandoned,  and  since  the  year  1883  such  excess  had 
been  in  the  undisturbed  use  and  possession  of  appellee  and 
other  water  consumers  from  the  river ;  and  upon  this  finding 
a  decree  was  entered,  permitting  appellant  to  divert  through 
the  Handy  ditch,  twenty  cubic  feet  of  water  per  second  of 
time,  and  no  more,  of  the  Big  Thompson  priority.  Both  par^ 
ties  excepted  to,  and  have  appealed  from,  the  decree,  and 
duly  assigned  errors. 
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While  the  appellant  complains  of  the  action  of  the  court  in 
restricting  it  to  twenty  cubic  feet  of  water,  and  maintains 
that  it  is  entitled  so  to  divert  the  entire  seventy-eight  cubic 
feet,  the  appellee,  on  the  contrary,  insists  that  up  to  the  time 
of  the  purchase  by  the  Handy  Ditch  Company,  the  former 
owners  of  the  Big  Thompson  ditch  never  used  for  irrigating 
their  lands  to  exceed  six  or  seven  cubic  feet  of  water.  Much 
evidence  was  taken  upon  this  and  other  controverted  points. 
We  have  examined  it  sufficiently  to  ascertain  that  though 
there  is  a  substantial  conflict  in  the  evidence,  yet  the  finding 
that  there  had  been  an  abandonment  of  the  priority  in  excess 
of  twenty  cubic  feet  rests*  upon  sufficient  legal  evidence,  and 
that  the  finding  that  twenty  cubic  feet  of  such  priority  has 
not  been  abandoned,  is  likewise  sustained.  We  therefore 
find  it  unnecessary  to  pass  upon  a  number  of  assignments  of 
error  made  by  both  parties,  and  based  upon  the  rejection  and 
admission  of  testimony,  because,  if  as  contended,  there  were 
erroneous  rulings  by  the  trial  court,  they  were  not  prejudicial 
to  either  party. 

A  more  important  question  g^rows  out  of  that  assignment 
of  error  by  the  appellee,  that  the  trial  court  erred  in  permit- 
ting the  Handy  Ditch  Company  to  divert  from  the  Big 
Thompson  river  into  the  Handy  ditch  any  part  of  the  Big 
Thompson  priority. 

In  its  replication  to  the  answer,  the  appellee,  plaintiff  be- 
low, among  other  things  alleged  that  below  the  headgates  of 
the  Louden  and  Handy  ditches  the  water  of  the  Big  Thomp- 
son river  was  augmented  by  springs,  seepage,  return  water 
and  tributaries,  to  the  amount  of  about  fifty  cubic  feet  per 
second  of  time  during  the  irrigating  season ;  and  that  this 
increased  flow  was  available  for  and  amply  sufficient  to  supply 
the  entire  appropriation  to  which  the  Big  Thompson  ditch 
was  entitled ;  but  when  the  Handy  Ditch  Company,  after 
the  purchase  of  the  Big  Thompson  ditch  and  its  priority, 
attempted  to  change  the  place  of  diversion  from  the  original 
headgate  of  the  Big  Thompson,  to  that  of  the  Handy  ditch 
several  miles  farther  up  the  stream,  such  supply  was  not 
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available  at  the  new  point  of  diversion.  It  thus  appears  that 
the  point  sought  to  be  made  was  that  so  long  as  the  original 
place  of  diversion  was  maintained,  the  volume  of  water  in 
the  river  was  sufficient  to  supply  the  entire  appropriation  of 
both  ditches ;  but  if  the  owner  of  the  Big  Thompson  priority 
was  permitted  to  change  the  place  of  diversion,  as  was  at- 
tempted, the  Louden  ditch  would  not  be  able  to  get  any 
water  to  supply  its  needs. 

This  squarely  presents  the  question:  In  what  circum- 
stances may  an  appropriator  of  water  from  a  natural  stream 
change  the  place  of  diversion  ?  The  general  rule  is  that  an 
appropriator  of  water  for  any  beneficial  purpose  may  change 
the  place  of  diversion  at  his  pleasure,  provided  the  rights  of 
others  are  not  injuriously  affected.  This  right,  however,  is 
not  absolute,  but  is  subject  to  the  qualification  just  mentioned. 
This  qualification,  moreover,  was  not  by  the  courts  annexed 
to  the  right  to  change  for  the  protection  or  benefit  of  pri<v 
appropriators.  Indeed,  it  is  peculiarly  applicable  to  subse- 
quent appropriators,  and  they  are  in  a  position  to  complain 
if  their  rights  are  infringed.  The  rights  of  a  prior  appropri- 
ator, as  against  a  subsequent  appropriator  who  changes  the 
place  of  diversion,  are  already  sufficiently  safeguarded  by 
the  fundamental  doctrine  of  so-called  irrigation  law: — He 
who  is  first  in  time  is  first  in  right.  A  subsequent  appropri- 
ator has  a  vested  right  as  against  his  senior,  to  insist  upon  the 
continuance  of  the  conditions  that  existed  at  the  time  he 
made  his  appropriation ;  and  if  a  change  of  place  of  diversion 
by  a  senior  interferes  with,  or  changes  those  conditions  to 
the  prejudice  of,  a  subsequent  appropriator,  the  latter  may 
justly  complain.  FuUer  v.  Swan  River  Co.y  12  Colo.  12; 
Strickler  v.  Colo.  SpringSj  16  Colo.  61 ;  Irrigating  Co,  v.  Re%- 
ervoir  Co.,  25  Colo.  144;  Kinney  on  Irr.  §§176,  231,  248; 
Black's  Pomeroy  on  Water  Rights,  §  69 ;  JwUcom  v.  Bergin^ 
67  Cal.  267 ;  Hague  v.  Nephi  Irr.  Co.,  52  Pac.  Rep.  765 ;  16 
Utah,  421 ;  Last  Chance  Mining  Co.  v.  Bunker  Hill  ^  S.  Mtn- 
ing  Co.,  49  Fed.  Rep.  430 ;  Columbia  Boning  Co.  v.  Holier^ 
1  Mont.  296.    In  principle  sustaining  this  case,  see  The  Watgr 
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Supply  ^  Storage  Co,  v.  The  Larimer  ^  Weld  Irrigation 
Company,  53  Pac.  Rep.  886 ;  25  Colo.  87. 

When  the  appellee  attempted  to  support  its  claim  that  the 
change  of  place  of  diversion  was  injurious  to  it,  the  court  re- 
fused the  offer,  and  in  making  the  ruling,  remarked,  that 
since  the  same  conditions  which  the  evidence  offered  tended 
to  prove  may  have  existed  when  the  original  decree  deter- 
mining the  respective  priorities  was  rendered,  and  presum- 
ably were  then  considered,  that  it  was  not  proper,  in  this 
proceeding,  to  enter  upon  that  inquiry.  In  this  we  think 
the  court  was  clearly  in  error,  and  misapprehended  the  law 
governing  the  right  claimed.  In  the  nature  of  things,  the 
decree  that  established  the  priorities  could  not  in  advance  of 
some  future  change  of  the  place  of  diversion  by  one  appro- 
priator,  and  indeed  it  did  not  purport  to,  ordain  that  such 
change  would  or  would  not  injuriously  affect  some  other  ap- 
propriator  on  the  same  stream.  That  question  could  not  be 
determined  until  the  change  was  attempted,  and  must  depend 
upon  the  facts  of  each  particular  case.  We  cannot  conceive 
how  the  original  decree  could  have  anticipated  or  settled, 
and  in  fact  it  does  not  purport  so  to  do,  any  such  question  as 
is  involved  in  the  proposition  we  are  now  considering. 

The  appellant  attempts  to  sustain  this  ruling  of  the  court 
by  arguing  that  it  is  only  a  prior,  and  not  a  subsequent,  ap- 
propriator  who  can  complain  of  another  appropriator  who 
seeks  to  change  the  place  of  diversion  ;  but  as  we  have  already 
seen,  this  is  not  the  law.  It  is  true  a  prior  appropriator  may 
complain  of  any  act  of  a  subsequent  appropriator  which  in- 
terferes with  the  former's  supply  of  water,  whether  that  act 
consists  of  a  change  of  the  place  of  use,  the  character  of  the 
use,  or  in  taking  an  excessive  amount  of  water  at  the  original 
intake.  While  a  prior  appropriator  may  change  the  place 
of  diversion,  he  may  not  do  so  if  he  injuriously  affects  the 
rights  of,  or  thereby  imposes  an  additional  burden  upon,  a 
subsequent  appropriator.  Whether  the  attempted  change 
disturbed  the  conditions  in  the  continued  existence  of  which 
the  owners  of  the  Louden  ditch  had  a  vested  right,  it  is  not 
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possible  to  determine  from  this  record,  because  the  trial  court 
refused  to  permit  appellee  to  introduce  evidence  in  support 
of  that  claim.  Possibly  appellee's  replication  is  not  quite 
specific  upon  this  point ;  but  no  objection  seems  to  have  been 
made  below  upon  that  ground,  and  the  offer  of  proof  made 
by  appellee  was  sufficiently  broad  to  be  responsive  to  a  per- 
fect plea  of  that  nature ;  and  the  objection  to  the  proof  is 
not  based  upon  any  indefiniteness  of  statement,  but  upon  the 
broad  ground  that  appellee,  being  a  junior  appropriator,  is 
not  in  a  position  to  complain  of  any  change  in  the  place  of 
diversion  which  appellant,  a  senior  appropriator,  chooses  to 
make. 

Appellant's  assignments  of  error  are  not  good,  nor  are 
those  of  appellee,  except  the  one  based  upon  the  erroneous 
ruling  of  the  court  in  rejecting  its  offer  to  prove  injury.  In 
no  event  is  appellant  entitled,  as  against  appellee,  to  divert  at 
any  place  from  the  Big  Thompson  river,  more  than  twenty 
cubic  feet  of  water  per  second  of  time,  under  the  priority  of 
the  Big  Thompson  ditch,  until  after  the  priority  of  the  Lou- 
den ditch  is  supplied.  Whether  it  may  divert  said  twenty 
cubic  feet,  or  any  part  thereof,  through  the  Handy  ditch, 
depends  upon  whether  or  not  by  such  change  the  appellee  is 
injuriously  affected.  If  it  is,  whether,  and  to  what  extent, 
such  change  injures  appellee,  is  the  sole  issue  to  be  deter- 
mined by  the  district  court,  if  another  trial  be  had.  The 
judgment  is  reversed,  and  the  cause  remanded,  with  di- 
i^ctions,  if  there  be  another  trial,  that  it  be  only  of  the  issue 
just  referred  to,  made  by  the  fifth  subdivision  of  the  replica- 
tion. 

Beversed  and  remanded. 
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[Ho.  8971.] 
Thb  Consolidated  Home  Supply  Ditch  and  Reservoir 
Company  v-  The  New  Lovbland  and  Greeley  Irri- 
gation AND  Land  Company. 

1.  Watsb  Rights — ^Adjudication  of  Pbiobitibs — Jubisdiotion. 

A  party  to  a  proceeding  to  adjudicate  the  priorities  of  water  rights, 
who  submitted  to  the  adjudication  without  questioning  the  juris- 
diction of  the  court  and  who  accepted  the  benefit  of  the  decree 
awarding  him  a  priority  and  for  several  years  thereafter  acquiesced 
in  the  decree  and  enjoyed  its  benefits,  will  not  be  permitted  to  at- 
tack the  decree  on  the  ground  that  the  court  had  no  jurisdiction 
because  the  district  court  of  another  county  had  acquired  jurisdic- 
tion by  appointing  a  referee  to  take  testimony  concerning  the  ad- 
judication before  the  court  rendering  the  decree  had  taken  any 
steps  in  the  matter. 

2.  Appbllatb    Practice— Findinqb   op  Tbial   Coubts  — Wateb 

RiGHTB — Abandon  mbnt. 
The  findings  of  fact  by  the  trial  court  on  conflicting  evidence  upon  the 
question  of  abandonment  of  water  rights  will  not  be  disturbed  on 
appeal  though  the  appellate  court  might  have  reached  a  different 
conclusion  had  they  been  the  triers  of  facts. 

3.  Watkb  Rights — Adjudication  of  Pbioritiks— Jubisdiction. 

Where  a  district  court  properly  obtains  jurisdiction  and  proceeds  un- 
der the  statute  to  adjudicate  the  priorities  of  water  rights  in  a 
water  district  and  enters  a  decree  awarding  priorities,  its  jurisdic- 
tion is  exclusive,  and  as  between  parties  to  such  decree  another 
district  court  has  no  jurisdiction  in  an  ordinary  civil  action  to  re- 
view such  decree  or  to  pass  upon  questions  of  priority  to  the  use 
of  water  between  the  parties  thereto,  and  a  judgment  by  another 
court  attempting  such  review  or  to  pass  upon  questions  settled  by  ■ 
such  decree  is  void  and  may  not  be  pleaded  as  r€$  judicata  in  a 
subsequent  action  involving  the  same  questions  in  the  court  hav- 
ing jurisdictioii. 

Error  to  the  IHatrict  Court  of  Boulder  County. 

Mr.  H.  N.  Haynes  and  Mr.  Byron  L.  Carr,  for  plain- 
tiff in  error. 

Mr.  James  W.  McCrebry  and  Mr.  Hugh  Butler,  for 
defendant  in  error. 
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Chief  Justicb  Campbell  delivered  the  opinion  of  the 
court 

This  action  was  brought  by  defendant  in  error,  plaintiff 
below,  to  restrain  the  plaintiff  in  error,  defendant  below,  and 
the  water  commissioner  in  water  district  No.  4,  from  inter- 
fering with  the  plaintiff's  use  of  water  for  the  puiposes  of 
irrigation.  The  plaintiff  pleaded,  as  the  evidence  of  its  right, 
a  decree  of  the  district  court  of  Boulder  county  rendered  in 
1883  in  the  statutory  proceedings  for  determining  the  priori- 
ties of  right  to  use  water  for  purposes  of  irrigation  in  the 
water  district  in  which  the  ditches  are  situate,  by  which  itd 
several  priorities  were  determined  to  be  superior  to  each  and 
all  of  the  priorities  thereby  awarded  to  the  ditch  of  defendant 
company.  Several  defenses  were  interposed  in  the  answer 
to  the  complaint,  only  three  of  which  are  material  upon  this 
review.  It  is  doubtful  if  any  of  them  is  sufficiently  pleaded 
to  raise  the  questions  argued,  but  at  the  request  of  counsel 
for  both  parties  we  shall,  to  save  costs  and  relieve  the  courts 
of  unnecessary  litigation,  proceed  as  though  the  facts  con- 
stituting the  supposed  defenses,  as  both  parties  concede  them 
to  be,  were  fully  and  accurately  pleaded. 

1.  The  second  defense  of  the  answer  averred  that  the  dis- 
trict court  of  Boulder  county,  in  which  the  decree  relied 
upon  by  the  plaintiff  was  rendered,  was  without  jurisdiction, 
since  before  the  institution  of  proceedings  therein,  the  dis- 
trict court  of  Larimer  county  entered  an  order  appointing  a 
referee  to  take  testimony  concerning  the  adjudication  of 
water  rights  in  that  district ;  and  that  by  the  entry  of  that 
order,  and  the  commencement  of  proceedings  therein,  the 
district  court  of  Larimer  county  acquired  exclusive  jurisdic- 
tion of  such  adjudication,  under  section  19,  p.  100,  Session 
Laws  of  1879,  so  providing.  This  defense  must  be  considered 
in  the  light  of  the  complaint,  to  which  it  is  addressed.  A 
similar  contention  was  made  in  Handy  Diteh  Company  v. 
South  Side  Ditch  Company,  58  Pac.  Rep.  80 ;  26  Colo.  833, 
and  it  was  there  held  that  the  party  making  it  was  not  in  a 
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position  to  urge  the  point.  There,  as  here,  it  appeared  that 
the  plaintiff  and  defendant  were  parties  to  the  proceedings 
in  the  district  court  of  Boulder  county,  and  therein  a  priority 
of  right  was  awarded  to  each.  No  objection  was  made  by 
any  one  to  the  jurisdiction  of  the  district  court  of  Boulder 
county  at  the  time  the  proceedings  were  therein  pending ; 
and  for  several  years  thereafter  defendant  acquiesced  in  the 
decree  and  enjoyed  its  benefits.  It  cannot  therefore  be  heard 
in  tiiis  action  to  say  that  the  decree  of  the  district  court  of 
Boulder  county  is  not  binding  upon  it.  The  Boulder  and 
Weld  CourUtf  Ditch  Co.  v.  The  Lower  Boulder  DUeh  Co.,  22 
Colo.  116. 

2.  The  third  defense  of  the  answer  pleaded  an  abandon- 
ment in  1888  by  the  plaintiff  of  the  last  of  its  several  priori- 
ties, BJxd  the  subsequent  use  and  enjoyment  of  the  same  by 
the  defendant.  This  raised  a  question  of  fact,  which  was 
decided  by  the  trial  court  adversely  to  defendant.  As  is 
often  the  case,  there  was  a  serious  conflict  in  the  evidence 
offered  by  the  opposing  parties  upon  this  issue.  After  an 
examination  of  the  record,  we  are  not  disposed,  under  the 
wejll  settled  rule  in  this  jurisdiction,  to  interfere  with  the  find*- 
ing  mi^de  by  the  trial  court ;  even  though,  had  we  been  the 
triers  of  facts,  a  different  conclusion  might  have  been  reached. 
We  do  not  say  that  a  different  conclusion  would  have  been 
reached  by  us,  but  it  is  enough  to  say  that  this  case  does  not 
come  within  any  of  the  exceptions  to  the  general  rule  under 
which  we  would  be  justified  in  setting  aside  the  findings  of 
the  trial  court. 

3.  The  fourth  defense  of  the  answer  in  substance  alleges 
that  some  time  during  the  year  1887  an  action  was  pending 
in  some  court,  which,  though  not  alleged,  we  shall  assume  to 
be  the  district  court  of  Larimer  county,  wherein  the  present 
plaintiff  and  defendant  were  parties,  and  that  some  time 
thereafter,  the  date  not  being  stated,  a  decree  was  rendered 
whereby  the  defendant  was  adjudged  to  have  a  right  to  the 
use  of  water  for  irrigation  from  the  Big  Thompson  river, 
the  common  source  of  supply,  superior  to  the  last  priority  of 
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the  plaintiff,  which  the  latter  claimed  under  the  decree  of 
the  district  court  of  Boulder  county  of  1883.  That  is  to  say, 
an  attempt  was  made  to  plead  that  the  matter  in  dispute 
sought  to  be  litigated  in  the  present  action  was  determined 
adversely  to  plaintiff  in  the  action  in  the  district  court  of 
Larimer  county,  and  the  decree  therein  was  pleaded  as  re9 
adjudicata  of  the  present  controversy.  The  su£Bciency  of 
this  defense  must  also  be  considered  in  connection  with  the 
complaint.  The  defense  is  not  good  under  the  decisions  of 
this  court  in  Louden  Irr.  Canal  Co.  v.  Handy  Ditch  Co.^  22 
Colo.  102,  The  Boulder  and  Weld  County  Ditch  Co.  v.  The 
Lower  Boulder  Ditch  Co.,  eupra^  Montrose  Canal  Co.  v.  Lout' 
eenhiur  Ditch  Co.,  23  Colo.  233,  and  Handy  Ditch  Co.  v. 
South  Side  Ditch  Co.,  supra.  It  sets  up  a  decree  rendered  in 
an  ordinary  civil  action  instituted  under  the  code,  by  which 
an  attempt  was  made  to  settle,  as  between  the  parties  to  that 
action,  their  respective  priorities  of  right  to  the  use  of  water 
for  irrigation  in  water  district  No.  4  in  this  state,  after  an 
adjudication  of  the  same  matters  had  been  had  by  the  district 
court  of  Boulder  county  in  the  statutory  proceedings  spe- 
cially provided  for  that  purpose,  in  which  the  litigants  were 
parties  and  received  decrees  to  which  they  have  not  objected 
in  the  only  way  the  statute  permits.  In  the  cases  just  cited 
it  was  held  that  it  was  not  within  the  contemplation  of  our 
general  assembly  in  its  enactments  governing  this  matter,  to 
confer  the  right  to  maintain  such  an  action  upon  parties  to 
the  former  statutory  proceeding ;  but  that  it  was  the  inten- 
tion merely  to  afford  a  concurrent  remedy  for  the  benefit  of 
one  not  a  party  thereto.  It  was  further  held  that  one  who 
had  thus  availed  himself  of  the  statutory  proceeding,  as  de- 
fendant has  done,  is  not  in  a  position  in  such  an  action  as 
the  present  one,  to  question  the  jurisdiction  of  the  court  in 
the  former  proceeding.  Counsel  for  plaintiff  in  error,  how- 
ever, say  this  doctrine  would  apply  had  the  objection  been 
interposed  when  the  suit  was  pending  in  the  district  court  of 
Larimer  county;  and  that  it  might  have  been  raised,  and 
would  have  been  sustained  in  this  court  upon  a  review  of 
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the  judgment  Tendered  in  that  action ;  but  that  it  is  inappli- 
cable upon  this  hearing.  The  general  assembly,  having  pro- 
vided a  special  procedure  for  ascertaining  and  adjudicating 
the  priorities  of  right  to  the  use  of  water  for  irrigation  in 
this  state,  and  having  thereby  declared  that  the  district  court 
which  ^t  properly  obtained  jurisdiction  therein  acquired 
exclusive  jurisdiction  over  such  matters,  which  it  maintains 
over  all  causes  relating  thereto,  we  ai-e  of  opinion  that  since 
it  is  conceded,  and  appears  of  record,  that  the  district  court 
of  Boulder  county  properly  obtained  jurisdiction  in  the  pro- 
ceedings which  culminated  in  the  decree  of  1883,  the  district 
court  of  Larimer  county  did  not,  in  the  action  which  is  relied 
upon  in  the  fourth  defense,  have  the  power  to  review  the 
decree  of  the  district  court  of  Boulder  county,  and  that  its 
attempt  so  to  do  was  wholly  without  jurisdiction  and  its 
judgment  therein  void.  It  follows  from  the  foregoing  that 
the  judgment  below  should  be  aiBrmed,  and  it  is  so  ordered. 

Affirmed. 


[No.  8985.] 

The  New  Lovbland  &  Greeley  Ibbigation  &  Land 
Company  v.  The  Consolidated  Home  Supply  Ditch 
&  Reservoir  Company. 

1.  Watkb  Riohts— PBiOBrnss— Stobagb. 

The  coDBtruotion  of  an  irrigation  ditch  and  the  appropriation  of  water 
thereby  to  the  irrigation  of  lands  during  the  irrigation  season,  and 
a  decree  of  priority  for  that  purpose,  gives  the  appropriator  no 
priority  of  right  to  water  during  the  nonirrigating  season  for  the 
purpose  of  storage  for  future  use  in  a  reservoir  subsequently  con- 
structed. 

3.  Same.. 

The  fact  that  at  the  time  of  commencing  the  construction  of  an  irriga- 
tion ditch  it  was  the  intention  of  the  appropriator  to  also  use  it  as 
a  feeder  to  a  reservoir  to  be  constructed  sometime  in  the  future,  in 
which  to  store  the  water  during  the  nonirrigating  season  for  future 
use,  would  give  the  appropriator  no  prior  right  to  water  for  storage 
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during  the  nonirrigating  seaaon  to  date  from  the  commencement  of 
the  ditch,  anless  the  construction  of  the  reeerroir  was  so  closely 
connected  with  the  construction  of  the  ditch  as  to  show  them  to  be 
one  system,  and  the  work  thereon  was  prosecuted  to  completion 
and  water  thereby  appropriated  to  a  beneficial  use  with  reasonable 
diligence. 

8.  Samb. 

The  priority  to  the  use  of  water  for  storage  during  the  nonirrigating 
season  depends  upon  the  time  of  appropriation  for  that  purpose, 
and  an  appropriator  who  first  constructed  his  reseryoir  and  appro- 
priated water  for  that  purpose  is  entitled  to  priority  over  a  subse- 
quent appropriator  notwithstanding  the  subsequent  storage  appro- 
priator was  a  prior  appropriator  for  irrigation  and  supplied  his 
reservoir  through  a  ditch  with  prior  rights  for  irrigation  purposes. 

Error  to  the  District  Court  of  Boulder  County. 

Mr.  Jambs  W.  McCbeeby  and  Mr.  Hugh  Bxttleb,  for 
plaintiff  in  error. 

Mr.  H.  N.  Haynes  and  Mr.  Bybon  L.  Cabb,  for  defend- 
ant in  error. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error,  who  was  plaintiff  below,  is  the  owner 
of  a  reservoir  used  for  storing  water  in  the  "  nonirrigating  " 
season  for  subsequent  use  in  irrigating  its  lands.  The  de- 
fendant in  error,  defendant  below,  is  the  owner  of  two  reser- 
voirs, used  for  a  similar  purpose.  The  dispute  between  them 
is  as  to  which  has  the  prior  right  for  filling  these  receptacles. 
Their  feeders  are  irrigating  ditches,  which  take  water  from 
the  Big  Thompson  river  in  Larimer  county,  in  water  district 
No.  4  of  this  state,  to  which  severalty  a  priority  of  right  was 
awarded  by  the  district  court  of  Boulder  county  in  tJie  year 
1883,  under  a  decree  in  the  statutory  proceedings  brought 
for  that  purpose.  From  the  findings  of  fact  made  by  the 
trial  court  in  the  pending  cause,  which  are  supported  by  the 
evidence,  it  appears  that  the  work  of  construction  of*  plun- 
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tdfiTs  reservoir  began  in  1893,  and  was  prosecuted  with  dili- 
gence to  completion,  and  water  therefrom  used  during  the 
next  ensuing  season;  and  of  defendant's  reservoirs,  on  the 
one  in  October,  1882,  and  upon  the  other  in  1889,  and  was 
diligently  prosecuted  and  water  therefrom  beneficially  used 
within  a  reasonable  time  for  irrigation  purposes.  Upon  these 
findings  a  decree  was  rendered,  adjudging  the  different  pri- 
orities as  of  these  dates.     . 

Certain  preliminary  questions  are  discussed  by  plaintiff  in 
error,  not  touching  the  real  merits  of  the  case,  and  growing 
out  of  its  interpretation  of  the  issues  which  were  submitted 
to  the  court  under  an  agreed  statement  of  facts.  We  decline 
to  enter  this  field  of  inquiry  further  than  to  say  that  the 
points  so  urged  are  not  tenable.  The  legal  questions  de- 
cided are  fairly  embraced  within  and  warranted  by  the  plead- 
ings, the  agreed  statement  of  facts  and  the  evidence  intro- 
duced by  the  respective  parties  without  objection. 

By  the  decree  of  1883,  the  irrigating  ditch  belonging  to 
plaintiff,  which  is  now  the  feeder  for  its  reservoir,  was 
awarded  a  priority  of  right  senior  to  that  awarded  to  both  of 
the  ditches  of  defendant,  which  are  now  used  as  the  feeders 
of  its  reservoirs.  It  is  the  position  of  plaintiff  that  the  ap- 
propriations of  water  made  by  it,  and  for  which  it  has  re- 
ceived its  decreed  priority,  are  appropriations  made  for  ag- 
ricultural purposes  as  of  the  decreed  dates,  reg^itlless  of  the 
method  or  the  time  of  use.  That  is  to  say,  plaintiff  claims 
the  right  to  employ  its  decreed  appropriations  in  the  most  ef- 
fective and  economical  manner,  either  by  immediate  use  in 
the  irrigation  of  lands,  or  by  storage  of  water  during  the 
nonirrigating  season  and  at  other  times  when  water  is  to  be 
obtained  from  the  river,  to  be  used  by  it  thereafter  during 
the  irrigating  season.  And  while  it  did  not  begin  construct- 
ing its  reservoir  and  the  appurtenant  appliances  until  De- 
cember, 1893 — more  than  ten  years  after  the  rendition  of  the 
decree  fixing  the  priority  of  its  ditch,  and  twenty-eight  years 
after  the  date  of  the  first  priority  thereby  awarded — never- 
theless, its  priority  of  right  for  the  storage  of  water  in  its 
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reservoir  bears  the  same  dates  as  the  respectLve  priorities 
awarded  to  its  ditch. 

Upon  the  other  hand,  it  is  the  contention  of  defendant^ 
that  under  the  statutes  of  this  state,  as  well  as  the  general 
law  relating  to  the  subject  of  appropriation,  the  right  of 
storing  water  in  reservoirs  is  one  thing,  and  the  right  of  di- 
verting water  for  immediate  use  in  irrigating  lands  is  another 
and  distinct  thing,  and  neither  necessarily  depends  upon,  or  is 
connected  with,  the  other.  In  other  words,  the  date  of  the 
priority  of  right  for  storage  purposes  attaches  at  the  time  when 
the  actual  work  of  construction  of  the  reservoir  is  begun,  pro- 
vided, of  course,  such  work  is  prosecuted  to  completion  with 
reasonable  diligence,  and  beneficial  use  made  of  the  water 
within  a  reasonable  time ;  and  is  not  necessarily  fixed  by  the 
time  of  the  beginning  of  work  upon  the  feeder  of  the  reser- 
voir, unless  indeed  it  can  be  said  that  the  two  are  so  closely 
connected  in  point  of  time,  in  original  intention  and  actual 
construction  as  that  they  may  fairly  be  considered  as  a  part 
of  the  same  general  and  continuous  enterprise ;  and  this  de- 
pends upon  the  facts  of  each  case. 

Much  discussion  is  indulged  in  by  counsel  over  the  terms 
** direct"  and  ^'indirect"  irrigation,  plaintiff  maintaining 
that  in  the  system  of  irrigation  law  there  is  no  valid  differ- 
ence, while  defendant  dwells  with  some  force  upon  a  dis- 
tinction supposed  to  exist  between  the  two  methods  of  use, 
and  the  law  applicable  thereto.  We  shall  not  concern  our- 
selves with  mere  definitions,  but  determine  this  controversy 
upon  more  substantial  grounds.  If,  as  contended  by  plain- 
tiff, this  record  showed  that  at  the  time  it  began  work  upon 
the  ditch  which  is  now  tJie  feeder  of  its  reservoir,  it  was  the 
intention  to  perfect  a  system  of  appropriating  water  which 
included  the  construction  of  a  reservoir  for  storing  water 
during  the  nonirrigating  season,  to  be  used  for  purposes  of 
irrigation,  and,  if  within  a  reasonable  time  the  entire  system 
had  been  built  and  used  for  such  puiposes,  it  might  be  that 
its  present  claim  of  right  to  store  water  in  its  reservoir  with 
a  priority  as  of  the  date  of  the  beginning  of  work  on  its  ditch 
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could  be  maintained,  entirely  independent  of  the  decree  of 
1883.  But  it  was  not  even  the  owner  of  a  site  for  a  reser- 
voir when  work  was  started  on  the  ditch,  and  it  did  not  enter 
upon  the  work  of  constructing  its  reservoir  for  more  than 
ten  years  after  work  was  begun  on  one,  nor  until  four  years 
after  work  was  begun  on  the  other  of  defendant's  reservoirs. 
Mere  intention  of  an  appropriator  to  build  a  reservoir  and 
make  it  a  part  of  a  general  system  of  appropriating  water,  is 
of  itself  insufficient  to  constitute  a  vested  right  to  store 
water  therein.  That  intention  must  be  manifested  by  a  com- 
pletion of  the  different  parts  of  the  general  plan  and  a  bene- 
ficial use  within  a  reasonable  time.  This  duty  is  incumbent 
upon  an  appropriator  who  bases  his  right  upon  such  claim. 
It  should,  however,  be  said  that  the  claim  of  plaintiff,  and 
upon  which  it  mainly,  if  not  exclusively,  relies,  is  that  the 
decree  fixing  the  priority  of  right  of  its  ditch  to  the  use  of 
water  for  ag^cultural  purposes,  fairly  interpreted,  gives  to  it 
the  priority  of  right  to  store  water  in  reservoirs  which  there- 
after it  might  build,  as  of  the  date  belonging  to  the  ditch. 
There  are  two  sufficient  replies  to  this  contention :  First,  it 
was  not  within  the  jurisdiction  of  the  court  in  the  proceed- 
'ings  leading  up  to  the  decree  to  make  an  absolute  and  un- 
conditional decree  of  priority  for  a  reservoir  not  then  begun 
or  constructed;  and  in  the  second  place,  the  decree  itself 
does  not  purport  to  do  so.  In  fact  it  expressly,  and  also  by 
necessary  implication,  excludes  from  the  operation  of  its 
provisions  ditches  and  other  appliances  not  then  in  existence, 
as  well  as  diversions  of  water  not  then  applied  to  a  beneficial 
use.  Not  including  instruments  for  diverting  or  storing 
water  at  the  time  remaining  incomplete,  it  would  be  difficult 
to  interpret  or  construe  the  decree  as  embracing  within  its 
provisions,  reservoirs  not  even  then  begun,  particularly  when 
they  are  not  named  or  in  any  way  identified.  The  defend- 
ant having  completed  its  reservoirs  long  before  the  time 
when  plaintiff  first  began  the  work  of  construction  of  its  res- 
ervoir, and  having  continually  used  them  for  a  beneficial  pur- 
pose, we  think  the  district  court  was  clearly  right  in  award- 
VoL.  xxvn— 34 
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ing  to  it  priorities  ahead  of  that  of  plaintiff.  The  case  of 
The  Colorado  Milling  ^  Elevator  Company  v,  Larimer  ^ 
Weld  Irrigation  Company^  56  Pac.  Rep.  186 ;  26  Colo.  47,  is 
in  principle  authority  for  the  conclusion  which  we  have  just 
announced.  See  also  Kinnej  on  Irrigation,  §§  230,  232; 
Nevada  Water  Co.  v.  Powell^  34  Cal.  109 ;  Pomeroy  on  Ripa- 
rian Rights  §  79.  In  the  opinion  of  Hawley,  Justice,  in  Unioyi 
Mill  ^  Mining  Co.  v.  Danberg,  81  Fed.  Rep.  73,  will  be  found 
a  valuable  discussion,  in  which  the  rule  is  recognized. 

In  view  of  the  interpretation  given  by  counsel  for  plaintiff 
to  our  decision  in  the  case  of  Cache  La  Poudre  Irr.  Co.  v.  Lari- 
mer ^  Weld  Ees.  Co.^  25  Colo.  144,  we  deem  it  proper  to  re- 
move the  misconception.  In  the  statement  of  facts  in  that 
case  it  was  said  that  the  defendant  company  bought  certain 
shares  of  stock  theretofore  belonging  to  the  owners  of  water 
rights  under  another  ditch,  and  stored  the  water  thereby  rep- 
resented in  its  reservoir,  and  thence  distributed  it  during  the 
later  irrigating  season  to  its  stockholders,  who  used  it  for  ir- 
rigating lands  belonging  to  them  and  lying  under  their  ditch. 
Nothing  in  the  decision  of  that  case  was  predicated  upon  the 
statement  that  water  was  stored  in  a  reservoir  and  thereafter 
used  for  irrigating  lands.  In  fact,  in  the  opinion  itself  it  is 
stated  that  the  only  question  of  importance  was  whether  a 
transfer  of  priority  and  change  of  place  of  use  injuriously 
affected  a  later  appropriates  -There  was  no  question  as  to 
the  rights  of  rival  reservoir  appropriators,  or  as  to  whether 
the  date  of  priority  for  storing  water  in  a  reservoir  was  or 
was  not  of  the  same  date  as  the  priority  of  its  feeder.  A 
careful  examination  of  the  record  in  the  case  referred  to 
shows  that  the  reservoir  was  merely  a  part  of  the  conduit 
employed  in  carrying  water  for  what  is  denominated  imme- 
diate use  in  irrigating  lands,  and  not,  as  in  the  case  at  bar,  a 
receptacle  for  storing  water  diverted  during  the  nonirrigating 
season,  thereafter  to  be  used  during  the  irrigating  season.  In 
no  sense  can  it  be  considered  an  authority  for  the  novel  posi- 
tion assumed  by  plaintiff  in  the  case  in  hand,  that  whenever 
the  owner  of  a  ditch,  to  which  a  priority  has  been  decreed, 
chooses  to  build  a  reservoir  for  storing  so-called  winter 
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waters,  his  right  to  a  piiority  for  the  reservoir  shall  be  as  of 
the  same  date  as  that  given  to  the  ditch,  merely  because  the 
latter  is  used  as  its  feeder,  and  because  the  original  intention 
was  at  some  time  to  make  the  reservoir  a  part  of  the  ditch 
system.  In  the  present  case  it  is  sufficient  to  say  that  plain- 
tiffs rights  for  storing  water  in  its  reservoir  were  not  involved 
in,  or  in  any  manner  determined  by,  the  original  decree  which 
established  the  priority  of  rights  in  this  water  district ;  that 
even  if  it  was  the  intention  of  the  owners  of  the  irrigating 
ditch  which  is  now  used  as  the  feeder  of  plaintiff's  reservoir 
to  construct  a  comprehensive  system  which  included,  as  a 
part  of  the  scheme,  a  reservoir  for  storing  water  during  the 
nonirrigating  season — the  water  to  be  thereafter  used  for 
irrigating  its  lands — that  intention  was  not  carried  out,  nor 
was  the  reservoir  part  of  the  system  prosecuted  to  a  com- 
pletion within  a  reasonable  time  after  the  work  of  construct- 
ing the  ditch  began,  so  as  to  cut  off  the  rights  of  defendant, 
which  entered  upon  the  stream,  which  is  the  common  source 
of  supply,  and  finding  that  no  water  had  been  diverted  by 
plaintiff  during  the  nonirrigating  season,  and  when  the  water 
of  the  stream  was  not  needed  for  immediate  use,  began  and 
successfully  prosecuted  to  completion  its  several  reservoirs 
and  beneficially  used  them  years  before  the  plaintiff,  by  any 
outward  act,  manifested  its  intention  to  construct,  or,  as  a 
matter  of  fact,  began  its  work  of  construction  upon  its  res- 
ervoir. While  the  statutes  of  this  state  contemplate  that 
one  may,  by  compl3dng  with  their  provisions,  acquire  and 
have  decreed  to  him  a  priority  of  right  for  storing  water  in 
reservoirs,  it  is  also  clearly  their  design  that  this  right  shall 
not  be  dependent  upon,  or  measured  by,  a  right  which  he 
may  have  to  a  decree  for  his  ditch  of  a  priority  for  diverting 
water  for  immediate  irrigation,  though  the  ditch  may,  in  ad- 
dition to  being  used  as  a  vehicle  for  carrying  water  for  imme- 
diate use,  be  also  utilized  at  some  time  as  a  feeder  for  the 
reservoir.  1  Mills'  Ann.  Stat.  sees.  2270,  2403,  2408,  2453, 
2456.    The  judgment  should  be  affii*med,  and  it  is  so  ordered. 

Affirmed. 
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[No.  4048.] 

Th£  Cachb  La  Poudbe  Resebvoib  Co.  v.  The  Wateb 

Supply  and  Storage  Co.  et  al. 

Watbb  Rights — ^Appbopriations  for  Mill  Purposes — ^Abandoh- 
MBirr— Priorities  for  Storage. 

Where  water  appropriated  for  mill  purposes,  after  its  use  is  permitted 
to  flow  back  into  the  stream  undiminished  and  is  appropriated 
during  the  winter  season  for  storage  in  a  reservoir  for  future  use 
in  irrigation,  the  storage  appropriator  acquires  a  prior  right  to  the 
water  during  the  season  he  has  appropriated  it  that  cannot  be  de- 
feated by  a  change  of  use  by  the  mill  owner  either  by  transfer- 
ring his  right  or  by  abandonment  in  favor  of  another  appropriator. 
In  case  of  abandonment  by  the  mill  owner  the  water  inures  to  the 
benefit  of  appropriators  below  the  mill  ditch  according  to  priority 
and  the  storage  appropriator  below  the  mill  ditch  is  entitled  to  the 
water  in  preference  to  a  prior  appropriator  for  the  same  purpose 
whose  point  of  diversion  is  above  the  mill  ditch  but  whose  appro- 
priation is  junior  to  the  appropriation  for  mill  purposes. 

Appeal  from  the  District  Court  of  Larimer  County. 

Mr,  H.  N.  Hatnes,  for  appellant. 

Messrs.  Rogers  &  Shafroth  aud  Mr.  Jambs  W.  Mo- 
Creery,  for  appellees. 

Chief  Justice  Campbell  delivered  the  opinion  of  the 
court. 

This  is  a  controversy  between  owners  of  reservoirs  which 
are  used  for  storing  water  for  purposes  of  subsequent  irriga- 
tion of  agricultural  lands.  This  is  the  second  time  the  case 
has  been  here.  The  former  decision  was  upon  a  demurrer 
to  the  complaint — the  opinion  reported  in  25  Colo.  161 — ^in 
which  it  was  held^  contrary  to  the  ruling  of  the  trial  courts 
that  the  complaint  stated  a  cause  of  action.  The  judgment 
of  the  district  court  was  reversed  and  the  cause  remanded. 
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with  instructions  that  if  further  proceedings  be  had  they  be  in 
accordance  with  the  views  expressed  in  the  opinion.  When 
the  case  again  reached  the  district  court,  the  defendant  water 
company  filed  an  answer,  which  put  in  issue  the  material 
averments  of  the  complaint,  and  set  up,  by  way  of  cross- 
complaint,  defendant's  claim  of  seniority.  A  replication  was 
filed,  and  upon  the  issues  joined  in  a  trial  before  the  court 
there  was  a  finding  for  the  defendant,  and  the  complaint  was 
dismissed ;  from  which  judgment  the  reservoir  company  has 
appealed  to  this  court. 

In  the  opinion  above  referred  to  will  be  found  a  full  state- 
ment of  the  case  as  made  by  the  complaint.  That  statement 
will  not  now  be  repeated,  but  only  so  much  of  it  given  as 
will  elucidate  the  points  determined. 

The  reservoir  of  the  appellant  company  is  fed  by  a  ditch 
taking  water  from  the  Cache  La  Poudre  river  some  distance 
below  the  headgate  of  the  feeder  which  supplies  the  reservoir 
of  appellee  water  company.  Between  them  is  the  headgate  of 
a  ditch  owned  by  the  Colorado  Milling  &  Elevator  Company, 
which  diverts  sixty  cubic  feet  of  water  per  second  of  time 
from  the  river  for  the  purpose  of  furnishing  motive  power  to 
a  flouring  mill  owned  by  the  milling  company ;  and  this  prior- 
ity is  senior  to  any  appropriation  claimed  by  either  reservoir 
owner.  After  the  water  diverted  into  the  mill  race  performs 
its  function  of  propelling  the  mill  machinery,  it  has  always 
been  turned  back  into  the  natural  channel  of  the  river.  In 
1892,  the  reservoir  company,  going  upon  the  stream  and  find- 
ing that  such  was  the  case,  made  its  diversion  from  the  river 
below  the  point  of  discharge  of  the  mill  race,  constructed  its 
reservoir,  and  for  several  years  thereafter,  without  interrup- 
tion, filled  the  same  with  water  thus  diverted.  The  water 
company  had  made  an  appropriation  for  storing  water  in  its 
several  reservoirs  before  the  time  the  reservoir  company  be- 
gan its  work  of  construction  upon  its  appliances ;  and  had 
received  a  decree  of  court  in  proceedings  properly  brought 
for  determining  that  question,  which  awarded  to  it  a  priority 
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of  right  for  storing  water  in  its  reservoirs,  which  antedated 
the  beginning  of  work  by  the  reservoir  companj. 

It  is  now  contended  by  appellant  that  the  trial  court  en- 
tirely misconceived  our  previous  decision  in  the  case  at  bar ; 
while  it  is  the  contention  of  appellee  that  that  decision  stated 
the  law  of  the  case  only  upon  the  hypothesis  that  the  facts 
were  as  stated  in  the  complaint  and  admitted  by  the  demurrer 
upon  the  former  hearing ;  but  since,  in  the  trial  of  the  issues 
of  fact  had  after  the  cause  was  remanded,  the  findings  of  the 
trial  court  were  in  favor  of  defendant — appellee  here — ^it  can- 
not be  said  that  our  former  decision  is  the  law  of  the  case  we 
are  now  considering,  which,  as  a  result  of  the  trial  of  the  is- 
sue of  facts,  presents  a  case  radically  different  from  that  which 
was  admitted  by  the  demurrer,  and  before  us,  upon  the  former 
review  when  a  hearing  of  the  legal  issue  only  was  had.  We 
have  carefully  examined  the  evidence,  the  findings  and  decree 
of  the  court,  and  the  opinion  which  the  district  judge  filed 
when  the  decision  was  given,  with  a  view  to  ascertain 
whether  the  trial  court  followed  our  former  decision. 

The  findings  of  fact  in  a  narrow,  but  incomplete,  sense, 
may  g^ve  color  to  the  contention  of  appellee,  that  it  made  the 
first  appropriation  of  all  the  so-called  winter  waters  for  stor- 
age, and  that  it  was  upon  this  finding  that  the  decree  in  its 
favor  was  made.  But  the  evidence,  the  special  findings,  and 
the  opinion  of  the  trial  court  show  that  it  was  not  upon  this 
basis  that  the  decree  in  its  favor  was  rendered.  It  does  ap- 
pear from  the  evidence  that  appellee  made  an  appropriation 
of  some  of  the  winter  waters  of  the  stream,  before  any  appro- 
priation was  made  by  appellant ;  but  it  also  clearly  appears 
that  in  so  diverting  water,  appellee  always  recognized,  as  it 
could  only  do,  the  priority  belonging  to  the  mill  ditch  of  sixty 
cubic  feet  of  water  per  second  of  time ;  and  permitted  enough 
water  to  flow  by  the  headgate  of  its  reservoir  feeder  and  on 
down  to  the  headgate  of  the  mill  ditch,  which  was  further 
down  the  stream,  to  supply  the  full  capacity  of  the  mill  race, 
to  wit :  sixty  cubic  feet  of  water  per  second  of  time,  whenever 
the  same  was  needed  by  the  owner  of  that  priority.    It  is  true 
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appellee  maintains  that  on  Sundays,  holidays,  and  at  such 
other  times  as  the  milling  company  did  not  actually  need  its 
appropriation,  the  same  was  diverted  by  appellee ;  but  the 
evidence  is  so  indefinite  as  to  this  claim  that  no  decree  could 
be  based  upon  it.  As  a  matter  of  fact,  there  never  was  any 
intention  upon  the  part  of  appellee  to  acquire  a  priority  as 
against  the  milling  company ;  and  notwithstanding  its  state- 
ment ill  argument  now  to  the  contrary,  it  is  substantially  true 
that  until  the  time  of  the  injury  complained  of  in  this  action, 
the  full  quantity  of  water  belonging  to  the  mill  ditch  had  al- 
ways flowed,  winter  and  summer,  into  and  through  the  mill 
race,  and  after  performing  the  function  for  which  it  was  di- 
verted, the  water  continuously  flowed  from  the  mill  ditch 
again  into  the  natural  stream  at  a  point  above  the  headgate 
of  appellant's  ditch.  Such  were  the  conditions  at  the  time, 
and  long  before,  appellant  began  its  enterprise,  and  such  they 
continued  to  be  until  sometime  during  the  year  1898.  Then 
it  was  that  appellee,  defendant  water  company,  entered  into 
an  agreetnent  with  the  mill  company,  by  the  terms  of  which 
the  latter  agreed  not  to  make  use  of  its  appropriation  for  a 
certain  length  of  time,  but  temporarily  to  abandon  the  same, 
so  that  appellee  might  have  the  opportunity  to  divert  into  its 
reservoirs  the  water  thus  abandoned.  And  it  was  during  the 
period  of  time  covered  by  this  agreement,  and  as  a  result  of 
the  acts  done  thereunder,  that  as  appellant  alleges,  and  as  the 
proofs  show,  it  was  deprived  of  some  of  the  waters  for  its  res- 
ervoir, to  which  it  was  entitled.  Upon  the  proposition  now 
under  consideration,  the  evidence  in  every  important  particu- 
lar substantially  corresponds  with  the  allegations  of  the  com- 
plaint, so  that  we  emphatically  declare  that  the  case  as  made 
at  the  trial  below  on  the  issue  of  fact  is  essentially  the  same 
as  that  decided  upon  the  issue  of  law  raised  by  the  demurrer 
to  the  complaint. 

We  apprehend,  as  stated  in  our  former  opinion,  that  the 
real  controversy  is  as  to  whether  or  not  it  is  in  the  power  of 
the  milling  company,  by  a  temporary  or  permanent  abandon- 
ment of  its  priority,  to  deprive  appellant  of  its  appropriation^ 
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by  conferring,  or  attempting  to  confer  apon  appellee  the  right 
as  against  appellant  to  divert  the  mill  priority  at  the  headgate 
of  appellee's  feeder.  To  determine  this  question  is  the  ayowed 
object  of  this  action ;  and,  in  language  too  plain  to  be  misnn- 
derstood,  we  said  in  our  former  opinion,  that  such  authority 
could  not  be  given. 

It  appears  from  the  record  that  counsel  for  appellant  asked 
the  trial  court  to  declare,  as  a  matter  of  law,  that  the  milling 
company  could  not,  by  conti*act,  or  otherwise,  relinquish  or 
change  its  appropriation  made  for  the  mill  race,  as  against  the 
rights  of  appellant  company,  from  and  after  the  time  it  made 
its  appropriation  for  reservoir  purposes  below  the  mouth  of 
the  tail  race  of  the  milling  company;  and  counsel  fuither 
fetsked  the  court  to  declare,  as  a  matter  of  law,  that  in  case 
the  milling  company  should  voluntarily  abandon  its  right  to 
use  and  flume  the  water  to  its  mill  race,  the  appellant  com- 
pany is  entitled  to  it,  notwithstanding  such  abandonment ; 
and  that  if  permanently  abandoned,  while  the  milling  company 
might  not  be  compelled  to  run  the  water  through  the  mill  race, 
nevertheless  that  the  water  should  flow  down  the  natural  chan- 
nel of  the  stream  to  the  headgate  of  the  feeder  ditch  of  appel- 
lant company,  without  interference  by  appellee.  In  reply  to 
this  request,  the  district  court  used  this  language : 

**  That  is  the  whole  case,  that  is  your  view  of  the  opinion 
of  the  supreme  court.  I  do  not  take  that  view  of  it  at  all. 
In  my  opinion  the  waters  of  the  mill  race  appropriation  when 
returned  to  the  river,  by  reason  of  the  non-user  on  the  part 
of  the  mill  company,  in  whole  or  in  part,  may  be  diverted  by 
claimants  senior  to  the  plaintiff  company,  in  the  order  of  tlie 
seniority.  Under  the  facts  in  this  case  defendant  storage  com- 
pany is  entitled  to  divert  such  waters  for  storage  purposes  in 
its  reservoirs  to  the  extent  of  their  decreed  capacity  prior  in 
time  to  plaintiff  company.    The  request  will  be  denied." 

From  this  it  is  evident  that  the  trial  court  misconceived  our 
former  decision,  in  which  we  expressly  declared  that  in  case 
of  abandomentof  the  milling  priority,  the  water  thus  returned 
to  the  stream  does  not  belong  to  senior  appropriators,  the  head- 
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gates  of  whose  ditches  are  situate  on  the  stream  above  the 
point  of  discharge  of  water  from  the  mill  race  into  the  river, 
but  that  the  same  belongs  to  appropriators  from  the  stream 
below  such  point  of  discharge,  in  the  order  of  their  priority. 
The  remarks  of  the  district  judge  conclusively  demonstrate 
that  the  findings  and  decree  were  in  favor  of  appellee,  because 
it  was  his  understanding  of  the  law  that  if  the  milling  com- 
pany abandoned  its  priority  of  right  to  the  use  of  water  for 
milUng  purposes,  it  beloivged  to  appellee,  not  because  the  lat- 
ter ever  made  any  valid  appropriation  of  it,  but  that  when 
abandoned,  such  amount  of  water  was  to  be  distributed  among 
the  appropriators  from  the  entire  stream  in  the  order  of  their 
seniority,  irrespective  of  the  place  of  diversion.  In  this  he 
was  clearly  in  error,  and  proceeded  contrary  to  the  doctrine 
already  established  in  this  case.  The  evidence  abundantly 
shows — and  there  is  no  finding  by  the  trial  court  to  the  con- 
trary, in  fact,  its  finding  is  entirely  consistent  with  this  conclu- 
sion— that  as  between  appellant  and  appellee,  the  former  was 
the  first  appropriator,  for  the  purposes  of  storing  in  a  reservoir, 
of  the  waters  of  the  river  to  the  extent  of  the  priority  of  the 
mill  race  appropriation,  namely,  sixty  cubic  feet  of  water  per 
second  of  time,  after  it  was  returned  to  the  stream  ;  and  that 
although  appellee  made  an  appropriation  from  the  river  for 
storing  in  its  reservoirs  so-called  winter  water  before  any  ap- 
propriation had  been  made  by  appellant,  nevertheless,  in  doing 
so,  it  distinctly  and  clearly  recognized  the  mill  priority ;  and 
that  while  such  conditions  were  existing,  the  appellant  made 
its  appropriation ;  and  so,  as  to  the  mill  ditch  priority,  after 
the  water  belonging  to  the  same  is  returned  to  the  stream 
at  tlie  mouth  of  the  mill  race,  or  if  it  is  abandoned  by  its 
owner,  the  appellant,  having  first  acquired  a  vested  right 
thereto  by  virtue  of  its  appropriation,  is,  as  against  appellee, 
the  first  appropriator  thereof. 

The  point  that  appellant  is  not  entitled  to  relief,  unless  it 
has  sustained  substantial  damage,  is  not  tenable.  Certainly 
the  admitted  interference  by  appellee  with  appellants  senior 
right  to  sixty  cubic  feet  of  water,  and  the  avowed  determina- 
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tion  of  the  former  to  take  the  mill  ditch  appropriation  when- 
ever it  is  not  used  for  the  purpose  of  running  the  mill,  entitles 
appellant  at  least  to  nominal  damages ;  and  the  action  will 
not  fail  because  appellant  has  suffered  no  damage.  But  the 
object  of  this  action  is  rather  that  of  a  bill  of  peace  or  quia 
titnetj  and  the  facts  entitle  appellant  to  maintain  the  suit.  The 
decree  of  the  district  court  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  district  court  to  enter  a 
decree  as  asked  bj  plaintiff,  enjoining  defendant  from  inter- 
fering with  the  flow  of  the  so-called  winter  waters  of  the 
Cache  La  Poudre  river,  and  the  flow  thereof  at  such  other 
times  as  it  is  not  needed  for  immediate  use  in  irrigation,  to 
the  extent  of  sixty  cubic  feet  of  water  per  second  of  time, 
until  plaintiffs  reservoir  is  filled ;  and  also  requiring  the  water 
officials  to  recognize  the  priority  of  plaintiff  to  that  extent 
outside  of  the  so-called  irrigating  seasons,  and  when  the  same 
is  not  wanted  for  the  immediate  use  of  irrigation,  as  senior  to 
any  of  the  reservoir  storage  priorities  of  defendant. 

Reversed  and  remanded. 


[No.  89S1.] 
Rabigk  et  al.  v.  Vandbvieb. 

Appbllatb  Practice— Appeal  from  Court  of  Appeals— Failure 

TO  File  Briefs — ^Dismissal. 
On  an  appeal  from  the  court  of  appeals  to  the  supreme  court  if  the 

appellant  fails  to  file  new  briefs  in  the  supreme  court  as  required 

by  Bule  4S,  the  appeal  will  be  dismissed. 

Appeal  fr<ym  the  Court  of  Appeale. 
Mr.  G.  M.  Allbn  and  Mr.  W.  C.  Kikgslby  for  appellants. 
No  appearance  for  appellee. 
Feb  Cubiah.    This  case  has  several  times  been  in  the  ap- 
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pellate  courts  of  this  state  (Fetta  v.  Vandemer^  S  Colo.  App. 
419 ;  Vandevier  v.  Fetta^  20  Colo.  868),  and  is  nowhere  upon 
an  appeal  from  a  decision  of  the  court  of  appeals,  the  opinion 
appearing  in  11  Colo.  App.  116. 

Appellants  have  filed  what  is  designated  an  assignment  of 
errors  in  this  court  It  is  doubtful  if  it  complies  with  Rule 
11  requiring  each  error  to  be  separately  alleged  and  particu- 
larly specified.  No  attempt,  however,  has  been  made  to  com- 
ply with  Rule  48  which  requires  new  briefs  to  be  filed  in  this 
court  on  a  review  of  a  judgment  of  the  coui*t  of  appeals,  and 
for  this  failure  alone,  a  dismissal  should  follow.  Bitter  v.  M. 
L.  f  L  Oo.y  antey  p.  120. 

There  is  a  further  reason  for  this  action.  The  only  substan- 
tial ground  which  appellants  have  urged  in  this  court  or  in 
the  court  of  appeals  for  a  reversal  of  the  judgment  rendered 
against  them  in  the  district  court  is  that  the  judgment  below 
was  not  warranted  by  the  evidence.  An  examination  of  the 
record  satisfies  us,  as  it  did  the  court  of  appeals,  that  this 
judgment  ought  not  to  be  overthrown.  The  appeal  should, 
therefore,  be  dismissed,  and  the  judgment  of  the  court  of  ap- 
peals affirmed,  and  it  is  so  ordered. 

Affirmed. 


[Ho.  8947.] 
Morgan,  Administbator,  bt  al.  v.  King. 

1.   PSACTICK— PLBADDre — ^AOTION  BasBD    UPOH  FRAXJD— LIMITATION 

— Lachss. 
A  complaint  by  a  stockholder  of  a  bank  to  set  aside  a  fraudulent  trans- 
fer of  mining  stock  by  the  bank  to  certain  of  its  directors,  more 
than  three  but  less  than  five  years  after  the  transfer  was  made, 
which  alleges  that  plaintiff  had  no  notice  or  knowledge  of  the 
facts  on  which  he  based  his  action  until  within  six  months  of  the 
time  he  began  his  suit,  is  good  as  against  the  objections  of  limita- 
tion or  laches  under  either  section  2911,  Mills'  Ann.  Stats.,  which 
provides  that  actions  based  upon  fraud  shall  be  commenced  within 
three  years  after  the  discovery  by  the  aggrieved  party  of  the  facts 
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conttitatiiig  Buoh  fraud,  or  section  2912,  which  proYides  th»t  bilbi 
of  reli^,  in  cue  of  the  existence  of  a  trust  not  cognizable  by  the 
courts  of  common  law,  and  in  all  other  cases  not  provided  for  in 
the  chapter  on  limitation,  shall  be  filed  within  five  years  after  the 
cause  thereof  shall  accrue. 

2.  Sahb. 

A  stockholder  in  a  bank  is  not  required  to  assume  that  the  agents  of 
the  bank  charged  with  the  management  of  its  affairs  would  make 
a  wrongful  disposition  of  its  assets,  and  in  an  action  by  a  stock- 
holder to  set  aside  a  fraudulent  transfer  of  mining  stock  by  the 
bank  to  certain  of  its  directors,  he  is  not  chargeable  with  laches 
for  fUling  to  discover  the  transfer  by  an  examination  of  the  bank 
books,  where  his  deUiy  in  bringing  the  action  resulted  In  no  injury 
to  the  defendants. 

8.  Corporations— AonoNB  ry  Stogkholdbrs. 

The  general  rule  is  that  an  action  cannot  be  maintained  by  stockhold- 
ers on  behalf  of  the  corporation  unless  it  appears  that  the  party 
bringing  the  action  has  exhausted  the  means  of  putting  the  corpoia- 
tion  in  motion.  Where,  however,  the  cause  of  action  sought  to  be 
maintained  on  the  part  of  a  stockholder  belongs  to  the  corporate 
entity,  it  is  only  necessary  to  show  that  unless  the  action  is  per- 
mitted there  will  be  a  failure  of  justice,  and  that  the  corporatioa 
actually  or  virtually  refuses  to  institute  the  action. 

4.  Samb. 

In  an  action  by  a  stockholder  of  a  bank  on  behalf  of  himself  and  other 
stockholders  to  set  aside  a  fraudulent  transfer  of  mining  stock  by 
the  bank  to  certain  of  its  directors,  a  complaint  that  shows  that 
plaintiff  made  a  request  upon  the  board  of  directors  to  bring  the 
action  and  advised  them  of  the  matters  of  complaint,  that  the 
board  refused  to  authorize  the  bank  to  bring  the  action,  that  one 
half  of  the  board  as  it  existed  were  directors  who  were  interested 
as  purchasers  of  the  stock,  that  the  interested  directors  controlled 
more  than  one  third  of  the  capital  stock  of  the  bank,  and  that  un- 
der the  articles  of  association  it  required  the  holders  of  two  thirds 
of  the  capital  stock  to  call  a  meeting  of  the  stockholders  to  elect  a 
new  directory,  shows  a  sufficient  effort  to  induce  the  corporation  to 
bring  the  action  to  authorize  the  action  by  the  stockholder. 

6.  Samb— Injury. 

In  an  action  by  a  stockholder  of  a  bank  to  set  aside  a  fraudulent  trana- 
fer  of  mining  stock  by  the  bank  to  certain  of  its  directors,  a  com- 
plaint that  alleges  that  the  dividends  paid  to  defendants  on  the  stock 
exceeded  the  purchase  price  paid  the  bank,  shows  a  sufficient  loss 
and  injury  to  the  bank  to  justify  the  exercise  of  equitable  juris- 
diction to  undo  the  wrong. 

0.  GORPORATIOKB  —  DiRBOTORS  —  TrUBTBBS  — -  PUROHASB    OF    TBUBT 

Propbbty. 
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Direotora  of  a  corporation  are  tnistees  for  the  corporation  and  the  stock- 
holders, and  cannot  become  purchasers  of  property  belonging  to  the 
corporation,  and  in  an  action  by  a  stockholder  of  a  bank  to  set  aside 
a  transfer  of  mining  stock  by  the  bank  to  certain  of  its  directors, 
it  is  no  defense  to  the  action  to  show  that  the  transaction  was  en- 
tirely free  from  actual  fraud,  was  entered  into  in  good  faith  by  all 
concerned,  and  was  in  fact  for  the  interest  of  the  bank. 

7.  GoBPORATioNS— National  Bank  as  Owner  of  Stock  in  other 

Corporation. 
Where  a  mining  corporation  was  indebted  to  a  national  bank  and  made 
an  assignment  of  all  its  property  for  the  benefit  of  its  creditors,  and 
the  assignee  transferred  the  property  to  a  new  corpoi-ation  which 
issued  its  stock  to  a  trustee  for  the  creditors  in  payment  of  the  pur- 
chase price,  the  bank  was  the  owner  of  its  proportion  of  the  stock 
held  by  the  trustee. 

8.  Same. 

The  act  of  congress  prohibiting  national  banks  from  dealing  in  the 
stocks  of  other  incorporated  companies,  permits  them  to  take  such 
stocks  when  pledged  as  collateral  for  a  loan,  or  in  compromise  of  a 
pre-existing  indebtedness.  And  where  a  bank  became  the  owner  of 
an  interest  in  a  mine  by  an  assignment  of  the  mining  company  for 
the  benefit  of  its  creditors,  it  had  a  right  to  exchange  this  property 
for  any  other  deemed  more  desirable,  and  could  exchange  for  stock 
in  a  new  company  to  whom  the  mining  property  was  transferred. 

0.  Same. 

In  an  action  by  a  stockholder  of  a  national  bank  to  set  aside  a  transfer 
of  mining  stock  by  the  bank  to  certain  of  its  directors,  it  is  no  de- 
fense to  the  action  to  say  that  under  its  charter  the  bank  had  no 
authority  to  become  the  owner  of  the  stock.  If  the  directors  vio- 
lated the  law  in  acquiring  the  stock  that  would  not  justify  them  in 
dealing  with  it  differently  than  if  it  had  been  acquired  regularly. 

10.  Same. 

In  an  action  by  a  stockholder  of  a  national  bank  to  set  aside  a  transfer 
of  mining  stock  by  the  bank  to  certain  of  its  directors,  the  directors 
cannot  justify  themselves  by  the  assertion  that  under  the  laws  of 
congress  the  bank  could  not  hold  the  stock  for  a  longer  period  than 
six  months.  Conceding  the  assertion  to  be  true,  if  it  was  the  duty 
of  the  directors  to  dispose  of  the  stock  within  a  limited  time  this 
might  go  far  to  show  their  good  faith  if  they  had  acquired  it  in 
such  way  that  their  good  faith  was  material. 

11.  Limitation— Frauds — Trusts— Statutory  Oonbtruction. 
Sections  2911  and  2912,  Mills'  Ann.  Stats.,  must  be  construed  together. 

Section  2911  limits  the  time  within  which  an  action  based  on  fraud 
must  be  brought  where  no  trustor  fiduciary  relations  exist  between 
the  parties,  and  section  2912  limits  the  time  where  such  relations  do 
exist 
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12.  PBAcnoK— Plbading — ^AicBiTOMENT-— JuDOMxirr  OH  Plbadiho. 

Whete  a  motion  is  made  by  plaintiff  for  judgment  on  the  pleading,  the 
defendant  is  not  entitled  to  amend  his  answer  as  a  matter  of  course 
after  the  court  has  announced  judgment  sustaining  the  motion. 

18.  Samb— Administbatobs. 

Where  a  defendant  dies  after  answer  filed  and  his  administrator  is  sub- 
stituted, and  without  a  rule  to  answer  on  the  administrator  and 
without  answering  or  applying  for  leave  to  answer  or  amend  the 
answer  of  his  deceased,  he  appears  and  participates  in  the  proceed- 
ings upon  a  motion  for  judgment  on  the  pleading,  he  waives  his 
right  to  answer  or  amend  his  deceased*s  answer,  and  an  applica- 
tion to  answer  after  judgment  against  him  on  the  motion  comes 
too  late.  His  appearance  and  participation  in  the  proceedings  is 
also  a  waiver  of  the  objection  of  misjoinder  on  the  ground  that  an 
administrator  cannot  be  joined  with  individual  defendants. 

14.  Pbactice— Misjoindeb—Administbatdbs. 

The  rule  that  an  administrator  cannot  be  joined  in  his  capacity  as  ad- 
ministrator with  codefendants  in  their  individual  capacity,  does  not 
apply  where  an  administi-ator  is  substituted  in  place  of  a  deceased 
defendant,  who  died  during  the  pendency  of  the  action. 

16.  Sales — Inchoate  Title. 

One  who  purchases  an  inchoate  title  must  stand  or  faU  by  the  title  of 
his  vendor.  So  when  one  purchases  mining  stock  held  by  a  trus- 
tee for  the  benefit  of  his  vendor  he  gets  only  such  title  as  his  ven- 
dor has,  notwithstanding  he  pays  value  and  has  no  notice  of  an 
adverse  title. 

16.  Appellate  Pbacticb— Rehbabing — ^Nbw  Question. 

A  proposition  not  advanced  in  the  original  hearing  of  a  cause  will  not 
be  considered  on  rehearing. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  action  was  commenced  May  7, 1896,  by  appellee,  as 
plaintiff  in  the  court  below,  on  behalf  of  himself  and  other 
stockholders  of  the  State  National  Bank  against  appellants, 
as  defendants,  except  Morgan,  administrator,  who  has  been 
substituted  for  the  original  defendant,  Samuel  B.  Morgan, 
deceased,  to  set  aside  a  sale  by  the  defendant  bank  to  the 
defendants  McNeil,  Toll,  Morgan  and  Edward  L.  Raymond, 
of  stock  of  the  defendant  mining  company,  and  for  an  ac* 
counting  of  the  money  received  by  tiiese  defendants  on  account 
of  such  stock.  These  defendants  were  directors  of  the  bank 
at  the  time  of  making  such  purchase.    The  facts  upon  which 
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he  relies  to  maintain  this  action,  as  stated  in  his  complaint, 
so  far  as  it  is  necessary  to  notice  in  order  to  understand  the 
question  to  be  determined,  are  substantially  as  follows : 

The  plaintiff  own&  fifty  shares  of  the  capital  stock  of  the 
bank,  which  consists  of  8,000,  of  the  par  valae  of  $100  each, 
and  was  such  owner  at  the  time  of ,  the  wrongful  acts  com- 
plained of.  The  board  of  directors  of  the  bank  consists  of 
thirteen  members,  a  majority  of  whom  is  necessary  to  consti- 
tute a  quorum  for  the  transaction  of  business.  The  bank 
had  loaned  to  the  Agassiz  Consolidated  Mining  Company 
about  $76,000.  The  latter  company,  having  failed,  assigned 
its  property  for  the  benefit  of  its  several  creditors,  to  an  as- 
signee, who  caused  the  property  to  be  sold.  At  this  sale  the 
defendant,  E.  B.  Hendrie,  purchased  on  behalf  of  the  credit- 
ors of  the  Agassiz  company.  Thereafter  the  defendant  cor- 
poration, the  Wolftone  Consolidated  Mining  &  Milling  Com- 
pany, was  created  for  the  purpose  of  receiving  conveyances 
of  the  property  purchased  by  Hendrie,  as  trustee,  for  the 
joint  benefit  of  the  several  creditors  of  the  Agassiz  company, 
and  issuing  to  them  shares  of  stock  proportioned  to  their 
interest  in  the  property  so  purchased ;  under  this  arrangement 
the  shares  of  the  Wolftone  company  stock  involved  in  this 
action  were  issued  to  the  defendant  Hendrie  in  trust  for  the 
bank.  This  stock  never  was  issued  to  the  bank,  its  right 
and  the  right  of  others  thereto  being  still  evidenced  by  such 
declaration  of  trust.  December  11,  1891,  a  special  meeting 
of  the  board  of  the  bank  was  held,  at  which  eleven  members 
were  present,  including  the  directors  above  named.  At  this 
meeting  and  the  one  held  the  following  day,  at  which  the 
same  directors  were  present,  an  arrangement  was  effected 
whereby  the  mining  stock  was  sold  to  Morgan  for  the  sum 
of  $86,000,  payment  therefor  to  be  made  in  four  equal  instal- 
ments, of  six,  twelve,  eighteen  and  twenty-four  months,  to 
be  represented  by  promissory  notes  acceptable  to  the  bank. 
The  defendants,  Toll,  McNeil,  Edward  L.  Raymond  and 
Quentin  (who  was  also  a  director  and  present  at  the  above 
meetings),  were  interested  in  this  sale  as  purchasers.    There- 
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after  the  sale  was  consummatedi  and  the  individual  defend- 
ants, who  were  then  directors  (except  Quentin),  executed 
and  delivered  their  notes  to  the  bank  in  accordance  with  the 
terms  of  purchase  by  Morgan.  These  notes  were  held  by 
McNeil  and  not  entered  on  the  records  of  the  bank.  About 
June  29, 1893,  the  dividends  upon  the  mining  stock  had  dis- 
charged them,  except  a  small  balance,  for  which  the  obligors 
gave  their  notes,  which  were  duly  entered  on  the  books  of 
the  bank.  The  Wolftone  property  is  very  valuable.  Since 
the  purchase  large  bodies  of  valuable  ore  have  been  discov- 
ered and  extracted  by  lessees  under  leases  obtained  from  the 
Wolftone  company  prior  to  the  sale  of  the  stock  in  question. 
The  dividends  to  the  purchasers  of  the  stock  is  largely  in 
excess  of  the  sum  paid  therefor.  After  the  sale  it  was  agreed 
between  the  purchasers  that  Hendrie  should  continue  to  hold 
the  stock  in  trust  for  their  benefit.  Raymond  has  transferred 
his  interest  to  his  wife  without  consideration,  who  took  it 
charged  with  knowledge  of  the  above  facts.  The  directors 
making  the  purchase  are  charged  with  actual,  active  fraud 
in  connection  with  the  transaction.  The  sufficiency  of  the 
averments  in  this  respect  is  not  challenged,  and  it  is  unneces- 
sary to  state  them,  either  in  substance  or  detail.  Plaintiff 
had  no  notice  or  knowledge  of  the  facts  upon  which  he  pred- 
icates his  cause  of  action,  until  within  six  months  prior  to 
the  time  he  brought  this  suit.  No  meeting  of  stockholders 
of  the  bank  for  the  purpose  of  electing  directors  has  been 
called  or  held  since  the  annual  meeting  of  1894.  The  num- 
ber of  directors  has  been  reduced  to  eight,  and  consists  of 
the  defendants  McNeil,  Toll,  Morgan,  Raymond  and  four 
others.  The  only  officer  of  the  bank  is  the  defendant  McNeil, 
as  president. 

By  the  articles  of  association  of  the  bonk,  it  is  provided 
that  an  annual  meeting  of  the  shareholders  for  the  election 
of  directors  shall  be  held  annually  on  a  specified  day  each 
year.  In  the  event  of  an  election  not  being  held  on  that 
day,  it  may  be  held  on  any  other  designated  by  the  board  of 
directors.    If  they  fail  to  fix  a  date,  the  shareholders  repre- 
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senting  two  thirds  of  the  shares  of  stock  of  the  hank  may  do 
so.  The  defendants  McNeil,  Morgan,  Toll,  Raymond  and 
Quentin,  are  the  owners  and  control  more  than  one  third  of 
the  shares  of  the  capital  stock  of  the  bank.  On  the  4th 
day  of  March,  1896,  a  special  meeting  of  the  directors  of  the 
hank  was  called  for  the  purpose  of  acting  upon  the  request 
of  certain  shareholders,  to  bring  an  action  to  recover  its  in- 
terests in  the  Wolftone  stock,  at  which  meeting  there  were 
present,  as  directors,  the  defendants  McNeil,  Toll,  Morgan, 
Gilluly,  Lewis  and  Hallack.  At  this  meeting  plaintiff  and 
other  stockholders  presented  a  written  statement  to  the  board 
setting  forth,  in  substance,  as  it  is  alleged,  the  facts  as  above 
stated,  relative  to  the  sale  of  the  Wolftone  stock,  with  the 
request  that  the  board  autliorize  and  direct  an  action  to  be 
brought  by  the  bank  against  the  defendants  who,  as  directors, 
participated  in  the  transaction,  and  others  who  had  become 
interested  in  the  stock  of  the  Wolftone  company.  Upon  the 
presentation  of  this  statement  and  request,  it  was  moved  by 
Lewis,  and  seconded  by  Hallack,  that  an  action  be  brought 
The  defendant  Toll,  as  a  substitute  for  this  motion,  moved 
that  the  stockholders  presenting  the  request  be  required  to 
present  to  the  president  of  the  board  the  written  statement 
of  certain  of  the  directors  who  were  present  when  the  sale 
of  the  stock  was  consummated,  but  who  had  no  personal  inter- 
est in  the  purchase,  with  reference  to  the  matters  and  things 
set  forth  in  the  request.  The  president  called  for  a  vote 
upon  the  substitute,  and  of  those  present  but  three  voted, 
namely,  McNeil,  Morgan  and  Toll,  who  voted  in  favor  of  the 
substitute.  The  president  declared  the  substitute  adopted, 
and  refused  to  call  for  a  vote  upon  the  motion  of  Lewis. 
Director  Gilluly  refused  to  take  any  affirmative  action  for 
the  reason  that  his  personal  and  business  relations  with  one 
or  more  of  the  defendants  charged  with  having  fraudulently 
obtained  from  the  bank  the  stock  in  question  would  not  per- 
mit his  acting  in  the  matter.  Director  Hendrie  also  refused 
to  act  for  a  like  reason. 
To  this  complaint  the  defendants,  except  the  Raymonds^ 
Vol.  xxvn — 36 
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filed  a  general  demurrer,  which  was  overruled.  Thereafter 
the  defendants  answered,  from  which  it  appears  they  admit 
the  purchase  of  the  stock  in  question  by  the  defendants  Mor- 
gan, Toll,  McNeil  and  Raymond,  substantially  as  charged  in 
the  complaint  as  to  time,  parties  and  terms,  but  deny  the 
averments  of  the  complaint  by  which  it  is  sought  to  establish 
that  they  were  guilty  of  any  actual,  active  fraud  in  eflfecting 
such  purchase.  On  behalf  of  the  Raymonds  it  is  averred 
that  Mrs.  Raymond  has  purchased  the  interest  in  the  stock 
belonging  to  her  husband  for  a  full  consideration  without 
any  notice  whatsoever  of  any  of  the  facts  set  forth  in  the 
complaint.  It  is  also  averred  that  many  of  the  shares  pur- 
chased by  McNeil  and  Morgan  have  been  sold  or  pledged  for 
a  valuable  consideration  prior  to  the  time  this  suit  was  in- 
stituted. The  defendants  admit  that  prior  to  the  time  this 
case  was  commenced  a  sum  considerably  in  excess  of  the 
amount  paid  for  the  stock  had  been  paid  in  dividends  thereon, 
which  they  have  received.  They  also  aver  that  plaintiflf  had 
full  notice  of  the  facts  and  circumstances  of  the  sale  to  them 
more  than  three  years  prior  to  the  commencement  of  this  ac- 
tion. As  a  further  defense  they  plead  that  plaintifiPs  cause 
of  action  accrued  more  than  three  years  before  he  brought 
his  suit. 

Upon  the  filing  of  these  answers  plaintiff  moved  for  an 
interlocutory  decree,  for  the  reason  that  it  appeared  from  the 
complaint  and  answers  that  the  defendants  Morgan,  McNeil, 
the  Raymonds,  Toll,  Quentin  and  Hendrie  hold  and  possess 
the  stock  in  question  in  trust  for  the  State  National  Bank 
and  its  stockholders,  and  also  requested  that  a  referee  be 
appointed  by  the  court  to  ascertain  the  sums  of  money  re- 
ceived by  the  defendants  or  either  of  them  as  dividends  on 
account  of  such  stock.  Thereafter  the  defendant,  Samuel 
B.  Morgan,  died,  and  on  motion  of  the  plaintiff,  Edward  B. 
Morgan,  his  administrator,  was  substituted  in  his  place  as  a 
defendant,  and  the  action  ordered  continued  in  his  name. 
Plaintiff  then  filed  another  motion  for  an  interlocutory  de- 
cree in  the  same  form  as  theretofore  filed,  except  that  the 
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name  of  the  administrator  was  inserted  in  place  of  Morgan, 
deceased.  The  motion  was  sustained.  After  the  court  an- 
nounced its  judgment  on  the  motion  for  an  interlocutory 
decree,  the  defendants,  except  Morgan,  administrator,  and 
the  two  corporations,  moved  for  leave  to  file  an  amendment 
to  their  answers,  in  which  was  given  what  purported  to  be  a 
history  of  the  transaction  with  the  Agassiz  company,  and 
other  facts  stated  from  which  the  conclusion  might  be  de- 
duced that  the  purchase  by  the  defendant  directors  was  in 
good  faith,  for  a  full  consideration,  and  for  the  benefit  of  the 
bank.  The  defendant  Morgan,  as  administrator,  moved  for 
leave  to  file  a  similar  answer,  and  averred  that  deceased  had 
sold  certain  shares  of  the  stock  to  parties  named.  He  also 
sought  to  raise  the  question  that  tiiere  was  a  misjoinder  of 
parties  in  this  suit,  and  that  not  having  pleaded  prior  to  the 
date  when  judgment  was  ordered  on  the  pleadings,  he  should 
now  be  permitted  to  answer.  No  showing  was  made  in  sup- 
port of  either  application.  The  administrator  had  appeared 
and  participated  in  the  argument  of  motion  for  the  interlocu- 
tory decree.  Each  of  these  amendments  was  refused.  Upon 
the  coming  in  of  the  referee's  report,  a  judgment  was  entered 
annulling  the  sale  of  the  Wolftone  stock  to  the  defendant 
directors,  and  for  the  amount  against  the  several  defendants, 
except  the  corporations,  and  Hendrie,  trustee,  respectively 
received  over  and  above  the  amounts  of  the  original  indebt- 
edness to  the  bank  as  it  existed  at  the  time  of  the  purchase, 
and  against  Hendrie,  trustee,  for  the  amount  of  dividends  in 
bis  hands  received  on  account  of  such  stock.  From  this 
judgment  the  defendants  appeal.  To  reverse  this  judgment, 
and  the  interlocutory  decree,  counsel  for  defendants  rely 
upon  the  following  propositions,  which,  for  convenience,  will 
be  considered  in  the  order  named : 

1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  this,  (a)  because  it  appears  that 
the  plaintifiF  was  guilty  of  laches ;  (i)  that  plaintiff  did  not 
state  the  necessary  facts  entitling  him  to  maintain  this  action 
on  behalf  of  himself  and  other  stockholders ;  (c)  that  he  failed 
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to  show  any  injury  wliich  would  justify  the  exercise  of  equi- 
table jurisdiction. 

2.  That  the  motion  for  judgment  on  the  pleadings  should 
not  have  been  sustained  because  the  averments  of  actual,  ac- 
tive fraud  in  the  complaint  were  denied  by  the  answers. 

8.  That  the  action  was  barred  by  the  statute  of  limitations. 

4.  That  the  defendants,  McNeil,  Toll,  Raymond,  Quentin 
and  Hendrie  should  have  been  allowed  to  amend  their  an- 
swers. 

5.  That  the  defendant  Morgan,  as  administrator,  should 
have  been  allowed  to  plead. 

6.  No  judgment  should  have  been  entered  against  the  ad- 
ministrator in  his  representative  capacity  and  against  the 
other  defendants  as  individuals. 

Messrs.  Thomas,  Bryant  &  Lee,  Mr.  Willard  Teller, 
Mr.  J.  F.  Vaile,  Messrs.  Rogers,  Cuthbert  &  Ellis,  Mr. 
Wm.  R.  Barbour  and  Mr.  Chas.  H.  Toll,  for  appellants. 

Mr.  Platt  Rogers,  Mr.  John  F.  Shafroth  and  Mr. 
George  Rogers,  for  appellee. 

Mb.  Justice  Gabbebt  delivered  the  opinion  of  the  court 

1.  In  considering  the  demurrer  to  the  complaint,  we  shall 
determine  its  suflBciency  only  in  the  particulars  argued  by 
couns^  for  the  defendants.  The  first  of  these  relates  to  the 
question  of  laches.  The  sale  of  the  stock  took  place  about 
December  11,  1891.  This  action  was  commenced  May  7, 
1896.  Plaintiff  avers  he  had  no  knowledge  regarding  this 
sale,  or  of  the  frauds  charged  until  within  a  few  months  prior 
to  the  time  he  brought  this  suit.  It  appears,  therefore,  to 
have  been  brought  within  the  statutory  period  for  relief  upon 
the  ground  of  fraud,  under  section  2911,  Mills'  Ann.  Stats., 
which  provides  that  actions  based  upon  fraud  shall  be  com- 
menced within  three  years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  such  fraud.     If  section  2912, 
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Mills'  Ann.  Stats,  controls,  then  it  was  brought  in  time,  for 
that  section  provides  that  bills  of  relief,  in  case  of  the  exist- 
ence of  a  trust,  not  cognizable  by  the  courts  of  common 
law,  and  in  all  other  cases  not  provided  for  in  the  chapter  on 
limitations,  shall  be  filed  within  five  years  after  the  cause 
thereof  shall  accrue.  The  pertinent  question,  then,  is,  does 
it  appear  upon  the  face  of  the  complaint  that  plaintiff  has 
been  guilty  of  such  delay  in  bringing  his  action  that  it  would 
be  inequitable  and  unjust  to  the  defendant  directors  to  per- 
mit him  to  now  prosecute  it  ?  12  Enc.  Law,  545 ;  Q-reat  West 
Co.  V.  Woodmassy  14  Colo.  90 ;  Hamilton  v.  Dooly ^  49  Pac. 
Rep.  769 ;  Great  West  Co.  v.  WoodmasSy  12  Colo.  46 ;  Dunrie 
V.  Stoteshury,  16  Colo.  89. 

It  is  contended  by  counsel  for  defendants  that  it  appears 
from  the  allegations  of  the  complaint  that  plaintiff  has  been 
negligent  in  ascertaining  the  facts  upon  which  he  now  relies 
to  avoid  the  sale  of  the  Wolftone  stock,  and  that  by  the  exer- 
cise of  a  reasonable  degree  of  diligence  upon  his  part  these 
facts  could  have  been  ascei*tained  at  a  much  earlier  date  than 
they  were ;  that  an  examination  of  the  records  of  the  bank 
would  have  disclosed  the  transaction  of  which  he  now  com- 
plains, and  that  it  would  be  inequitable  to  permit  him  to 
maintain  this  action,  although  brought  within  the  statutory 
period.  Considerable  stress  is  also  laid  upon  the  fact  that 
•mining  stock  is  of  an  uncertain  and  fluctuating  value. 

A  party  cannot  be  negligent  in  ascertaining  facts  upon 
which  he  bases  his  right  of  action  in  cases  of  the  character 
under  consideration.  This,  however,  is  but  a  general  rule, 
for  the  laches  which  will  bar  a  recovery  in  a  particular  case 
depends  to  a  considerable  extent  upon  the  character  and  na- 
ture of  the  circumstances  connected  with  the  transaction. 
Brown  v.  Wilson^  21  Colo.  809 ;  Sullivan  v.  Portland  R.  Co.^ 
94  U.  S.  806  ;  Totonsend  v.  Vanderwerker,  160  U.  S.  171. 

The  reason  that  the  doctrine  of  laches  obtains  and  may  be 
interposed  as  a  defense  in  actions  of  this  kind,  is,  that  parties 
against  whom  a  suit  is  brought  shall  not  be  injuriously  af- 
fected by  delay  in  bringing  it,  or  their  position  altered  to 
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their  prejudipe  thereby.  12  Enc.  Law,  544, 549 ;  Old  Colony 
Co.  V.  Dubuque,  L.  ^'  T.  Co.,  89  Fed.  Rep.  794  ;  Galligher  v. 
Cadwdl,  145  U.  S.  868 ;  Cha%e  v.  Chase,  37  Ail.  Rep.  804. 

According  to  the  ayerments  of  the  complaint,  the  transac- 
tion would  not  have  been  disclosed  by  any  examination  of 
the  records  of  the  bank.  Conceding,  however,  that  by  the 
exercise  of  ordinary  diligence  upon  the  part  of  the  plaintiff,  in 
connection  with  the  affairs  of  the  bank,  he  could  have  ac- 
quainted himself  with  the  sale,  we  are  not  aware  of  any  rule 
of  law  which  would  require  him  to  take  these  steps.  He 
certainly  was  not  required  to  assume  that  the  agents  of  the 
bank  charged  with  the  management  of  its  affairs  would  make 
a  wrongful  disposition  of  its  assets,  nor  does  the  law  impose 
upon  him  any  obligation  to  examine  into  the  affairs  of  the 
bank  for  this  purpose.  If,  in  fact,  the  defendant  directors 
have  been  wrongdoers,  their  relation  to  the  plaintiff  and  the 
bank  was  such  that  they  are  not  in  a  position  to  impose  upon 
the  plaintiff  any  considerable  degree  of  vigilance  in  ferreting 
out  their  wrongs  as  a  condition  precedent  to  his  right  to  main- 
tain an  action  against  them  on  account  of  their  wrongful 
acts.  Fitzgerald  v.  Fitzgerald  Const.  Co.,  62  N.  W.  Rep.  899 ; 
Jenkins  v.  Hammer schlag,  56  N.  Y.  Supp.  634 ;  Montgomery 
Lake  Co.  v.  Lahey,  25  So.  Rep.  1006. 

It  does  not  appear  that  defendants  have  been  misled  to 
their  injury  by  the  failure  of  plaintiff  to  acquaint  himself 
with  the  facts  connected  with  the  transaction  at  an  earlier 
date.  They  have  expended  no  money  in  the  development  of 
the  Wolftone  property  nor  incurred  any  obligations  in  con- 
nection with  the  stock  further  than  giving  their  notes  for  its 
purchase.  This  has  all  been  fully  repaid  in  the  way  of.  divi- 
dends. Its  value  has  not  been  enhanced  by  the  expenditure 
of  any  money  or  effort  on  their  part.  The  stock  is  still  held 
in  trust ;  their  position  is  such  that  they  can  be  placed  in 
statu  quo.  Their  liability  upon  the  notes  which  they  gave 
the  bank  for  the  stock  was  not  increased  by  any  act  on  the 
part  of  plaintiff.  In  brief,  none  of  the  reasons  which  would 
permit  them  to  invoke  the  doctrine  of  laches  as  a  defense  to 
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this  action  appear  upon  the  face  of  the  complaint,  either 
affinnatively  or  by  implication. 

The  usual  rule  is,  that  an  action  cannot  be  maintained  by 
stockholders  on  behalf  of  the  corporation  unless  it  appears 
that  the  party  bringing  the  action  has  exhausted  the  means 
of  putting  the  corporation  in  motion.  4  Thompson's  Corpo- 
rations, §§4499-4500;  Dimpfell  v.  0.  ^  M.  By.  Co.,  110 
U.  S.  209.  Where,  however,  the  cause  of  action  sought  to 
be  maintained  on  the  part  of  a  stockholder  belongs  to  the 
corporate  entity,  it  is  only  necessary  to  show  that  unless  the 
action  is  permitted,  there  will  be  a  failure  of  justice,  and  that 
the  corporation  actually  or  virtually  refuses  to  institute  the 
action  which  the  stockholder  seeks  to  maintain.  Miller  v. 
Murray,  17  Colo.  408 ;  Majors  v.  Taussig,  20  Colo.  44 ;  JoruB  v. 
Pearl  Co.,  20  Colo.  417.  The  showing  which  he  must  make 
is  largely  dependent  upon  the  attitude  assumed  by  the  direct- 
ors of  the  corporation,  and  their  connection  with  the  wrongs 
sought  to  be  redressed.     2  Beach  on  Corporations,  §  886. 

From  the  averments  of  the  complaint  it  is  clear  that  plain- 
tiff  has  brought  himself  within  these  general  rules.  He  has 
made  a  request  upon  the  board  of  directors  to  bring  this 
action ;  has  advised  them  regarding  the  matters  of  which  he 
complains,  and  on  account  of  which  he  says  a  suit  should 
have  been  instituted  in  the  name  of  the  bank.  A  motion  to 
authorize  the  latter  to  bring  one  was  met  by  a  substitute  de- 
clared carried.  The  directors  to  whom  his  communication 
was  addressed,  while  not  affirmatively  refusing  to  direct  an 
action  to  be  brought  in  the  name  of  the  bank,  have  impliedly 
done  so.  One  half  of  the  board  as  it  existed  at  the  time  this 
request  was  presented  were  directors  who  were  interested  in 
tiie  purchase,  and  therefore  would  object  to  any  such  action 
being  brought.  They  represent  more  than  one  third  of  the 
entire  capital  stock  of  the  bank.  It  is  not  to  be  presumed 
that  they  would  have  called  a  special  meeting  of  the  stock- 
holders, if  requested,  for  the  purpose  of  electing  a  new  direc- 
tory. Any  further  efforts  on  behalf  of  the  plaintiff,  according 
to  his  statements,  for  the  purpose  of  inducing  an  action  in 
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the  name  of  the  bank  would  have  been  unavailing.  The  law 
does  not  require  steps  to  be  taken  which,  it  is  manifest,  would 
be  useless.  Landis  v.  Sea  Island  Hotel  Co.^  31  Atl.  Rep. 
765 ;  Smith  v.  Dom^  30  Pac.  Rep.  1024 ;  Higgins  v.  Latmngh^ 
40  N.  £.  Rep.  362 ;  Kneep  v.  Bohmrich,  23  Atl.  Rep.  118. 

The  alleged  fraudulent  conduct  on  the  part  of  the  defend* 
ants  who  purchased  the  stock  has  worked  a  substantial  injury 
to  the  corporation,  for  the  reason  that  except  for  this  fraud, 
the  bank  would  have  realized  a  much  larger  sum  &om  the 
dividends  paid  on  the  Wolftone  stock  than  the  amount  re- 
ceived as  a  consideration  for  its  sale.  For  this  reason  the 
injury  shown,  which  resulted  from  the  alleged  frauds  perpe- 
trated by  the  purchasing  directors  justifies  the  exercise  of 
equitable  jurisdiction  to  undo  the  wrong.  4  Thompson's 
Corporations,  §  4492. 

2.  The  cause  of  action  in  this  case  is  based  upon  two 
grounds,  which,  under  the  rules  of  pleading,  should  have 
been  stated  in  two  counts.  The  first  ground  is,  that  the 
directors  purchasing  were  guilty  of  a  constructive  fraud  by 
reason  of  their  relationship  to  the  bank  at  the  time  of  such 
purchase  ;  and  second,  guilty  of  actual  active  fraud  in  effect* 
ing  the  purchase  from  their  codirectors  of  the  stock  in  ques- 
tion. The  facts  upon  which  plaintiff  relied  to  establish  the 
constructive  fraud  were  not  denied ;  those  tending  to  show 
actual  fraud  were.  On  the  part  of  counsel  for  appellee,  it  is 
contended  that  as  the  facts  constituting  the  constructive 
fraud  were  admitted,  the  motion  was  properly  sustained. 
Their  reason  for  this  position  is,  as  stated  in  their  brief: 
*^The  directors  were  trustees.  The  assets,  including  the 
stock  in  question,  were  a  trust  fund.  The  stockholders 
were  beneficiaries  or  cestuis  que  trust  In  their  dealings  wiUi 
the  assets,  the  directors  were  subject  to  all  the  rules  of  equity 
applicable  to  trusts  and  trustees.  In  the  absence  of  authority 
from  the  stockholders,  they  were  absolutely  incapacitated 
from  selling  the  assets  to  themselves,  or  to  one  or  more  of 
their  number,  either  directly  or  indirectly,"  On  the  part  of 
the  defendants,  their  counsel  contend  that  as  to  directors, 
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the  above  doctrine  does  not  apply,  and  that  the  transaction 
could  not  be  avoided  in  the  absence  of  proofs  tending  to  es- 
tablish actual  fraud,  or  at  least,  that  they  should  have  been 
permitted  to  show,  or  to  amend  their  pleadings  so  as  to  show, 
that  the  transaction  was  bona  fide.  The  first  question  which 
is  naturally  presented,  is,  what  are  the  legal  relations  be- 
tween the  directors  of  a  corporation  and  its  stockholders? 
Upon  this  proposition  the  courts  have  universally  held  that 
the  relationship  to  the  legal  entity  which  they  represent  and 
its  shareholders,  is  fiduciary,  and  treat  them  as  trustees  in 
this  respect.  8  Thompson's  Corporations,  §§  4009-4010  ;  2 
Cooke  on  Corporations,  §  648  ;  1  Perry  on  Trusts  (4th  ed.), 
207  ;  Twin-Lick  Oil  Co.  v.  Marhury,  91  U.  S.  587  ;  ButU  v. 
Woodj  87  N.  Y.  817.  Such  being  the  relationship  between 
the  defendant  directors  and  the  stockholders  of  the  bank,  the 
familiar  rule  is  invoked  that  a  trustee  cannot  become  the 
purchaser  of  trust  property. 

This  proposition  is  not  seriously  controverted  by  counsel 
for  defendants,  but  they  insist  that  on  account  of  the  interest 
which  the  directors  have  in  the  corporation  they  represent, 
and  incidentally  their  interest  in  the  subject-matter  of  the 
trust,  which  it  is  their  duty  to  eicecute,  as,  also,  the  exigen- 
cies which  have  arisen  by  reason  of  the  multiplication  of  cor- 
porations, and  that  a  large  part  of  the  business  of  the  country 
is  now  carried  on  by  this  means,  that  the  ordinary  rules  gov- 
erning trustees  as  between  themselves  and  their  cestuis  que 
trust  have  been  relaxed.  In  support  of  this  pix»position 
many  authorities  have  been  cited.  A  careful  examination 
and  analysis  of  these  cases  make  it  clear  that  as  to  transac- 
tions of  the  character  under  consideration  there  has  been  no 
relaxation  whatever  of  the  rule  prohibiting  directors  of  cor- 
porations from  purchasing  trust  property.  In  other  words — 
not  a  single  one  of  the  cases  relied  upon  support  the  proposi- 
tion that  the  purchase  by  directors  of  their  codirectors  of 
property  of.  the  corporation  which  they  represent  has  held 
that  the  legality  of  the  transaction,  when  attacked  by  the 
corporation  or  a  shareholder  (and  the  directors  are  not  tlie 
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sole  stockholders  of  the  corporation),  depends  upon  the  good 
faith  of  the  purchasers,  or  that  they  can  he  permitted  to  make 
a  showing  to  that  effect  as  a  defense  to  an  action  based  upon 
a  constructive  fraud.  It  would  be  impracticable  to  notice 
these  cases  in  detail,  but  it  is  sufficient  to  say  that  the  facts 
in  those  several  cases  were  essentially  different  from  these 
now  under  consideration  in  these  particulars :  That  the  con- 
tract entered  into  between  the  corporation  and  certain  direct- 
ors through  other  directors  was  of  an  entirely  different  na- 
ture from  that  in  the  case  at  bar ;  that  the  contract  was 
entered  into  with  the  whole  body  of  the  corporation,  namely, 
its  shareholders ;  that  while  in  some  instances  the  bona  fide9 
of  the  transaction  was  considered,  the  decision  was  based 
upon  circumstances  intervening  between  the  date  of  the  con- 
tract and  the  time  when  an  action  was  commenced  to  avoid 
it;  or,  finally,  that  the  validity  of  the  transaction  was  ques- 
tioned by  a  third  party. 

From  an  examination  of  the  authorities  cited,  on  behalf  of 
appellee,  we  are  convinced  that  as  applied  to  the  facts  of  the 
case  at  bar,  namely,  a  consideration  of  the  relationship  of  the 
directors  purchasing  to  the  bank  at  the  time  they  made  this 
purchase,  that  the  rule  contended  for  by  his  counsel  has  not 
been  relaxed  in  the  slightest  degree.  In  1  Perry  on  Trusts 
(4th  ed.),  §  207,  it  is  said: 

*^  The  directors  of  corporations  are  trustees  and  agents  of 
the  shareholders  and  of  the  corporation,  and  the  same  rules 
are  applied  to  the  contracts  of  directors  with  the  corporation 
as  are  applied  to  the  dealings  of  other  parties  holding  a  fidu- 
ciary relation  to  each  other." 

In  the  same  section,  in  discussing  contracts  of  trustees  with 
the  corporation,  it  is  said : 

"  Contracts  of  trustees  are  of  two  classes— one  class  con- 
sists of  contracts  made  by  trustees  with  themselves  or  with  a 
board  of  trustees  or  directors,  of  which  they  are  members. 
These  contracts  are  void  from  the  fact  that  no  man  can  con- 
tract with  himself." 

Cooke  on  Stockholders,  at  §  658,  says : 
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'*  The  law  is  well  settled  that  a  director's  purchase  of  prop- 
erty from  a  corporation  is  voidable  at  the  option  of  the  cor- 
poration,  even  though  the  directors  paid  fully  as  much  as,  or 
more  than,  the  property  is  worth." 

Many  quotations  of  a  similar  character  from  the  text  writers 
and  the  opinions  might  be  made.  The  reason  why  the  rule 
obtains  as  between  trustees  and  cestuis  que  trust  is,  that  a 
person  cannot  be  a  purchaser  of  property  and  at  the  same 
time  the  agent  of  the  vendor.  The  two  positions  impose  dif- 
ferent obligations,  and  their  union  would  at  once  raise  a  con- 
flict between  interest  and  duty,  ^*  and  constituted  as  humanity 
is,  in  the  majority  of  cases  duty  would  be  overborne  in  the 
struggle."     March  v.  Whitman,  21  Wall.  178. 

This  prohibitory  rule  was  adopted  to  prevent  fraud  and 
remove  the  temptations  which  might  be  offered  in  case  a 
trustee  was  himself  permitted  to  purchase  the  subject-matter 
of  his  trust.  If  persons  occupying  a  fiduciaiy  relation  should 
be  permitted  to  take  advantage  of  knowledge  acquii*ed  in  that 
capacity,  it  is  easy  to  understand  that  self-interest  might 
prompt  them  to  conceal  their  information,  and  not  to  exer- 
cise it  for  the  benefit  of  persons  relying  upon  their  integrity. 
Again,  if  this  were  not  the  rule,  it  is  evident  how  difficult  it 
would  be  for  the  cestui  que  trust  to  show  actual  fraud  in  order 
to  avoid  the  transaction,  or  how  comparatively  easy  it  might 
be  for  the  trustee  to  show  the  bo7ia  fides  of  the  transaction, 
when,  in  fact,  if  the  truth  were  known,  it  was  tainted  with 
fraud. 

The  fact  that  the  number  of  corporations  has  rapidly  in- 
creased within  the  past  few  years,  and  a  large  volume  of  the 
business  of  the  country  is  now  carried  on  in  this  wa}',  is  no 
reason  why  the  strict  rule,  as  between  trustee  and  cestui  que 
trust  as  applied  to  the  facts  in  this  case  should  be  modified  in 
any  particular.  On  the  contrary,  the  very  fact  that  a  large 
amount  of  capital  is  invested  in  corporation,  that  shareholders 
are  scattered  who  must  depend  entirely  upon  the  integrity  of 
the  directors,  that  the  latter  are  the  managers  and  familiar 
with  its  assets,  their  values  and  the  opportunities  which  the 


Digitized  by 


Google 


566  Morgan  v.  King.  [Sept.  '1\, 

corporation  may  have  to  make  profits  in  certain  directions, 
demand  that  the  rule  should  be  enforced  with  all  its  rigor, 
otherwise,  the  opportunities  to  commit  frauds  through  chan- 
nels which  the  policy  of  the  law  requires  shall  remain  closed, 
would  be  augmented,  because  of  the  increased  relations  of 
trustee  and  ceHui  que  tru8t.  Any  deviation  from  this  doctrine 
would  result  in  placing  the  affairs  of  a  corporation  practically 
at  the  mercy  of  the  few  who  happened  to  be  selected  as  its 
directors.  They  could  speculate  with  its  assets  with  impu- 
nity, and  in  many  instances  would  be  able  to  render  it  impos- 
sible for  their  beneficiaries  to  establish  that  they  had  been 
guilty  of  any  breach  of  trust  in  so  doing.  As  clearly  support- 
ing the  views  above  expressed,  the  following  authorities  are 
cited :  1  Peny  on  Trusts  (4th  ed,),  §  427 ;  2  Pomero/s  Eq, 
Jur.  §§  957-8 ;  Morawitz  on  Corporations,  §  517 ;  Story  on 
Agency  (8th  ed..),  §§210-211;  Story's  Eq.  Jur.  §822;  3 
Thompson's  Corporations,  §  4010 ;  Michovd  v.  Qirod^  4  How. 
503 ;  Davoue  v.  Fanning^  2  Johnson's  Ch.  252 ;  Cumberland 
Coal  Co.  V.  Sherman^  80  Barb.  553 ;  Munson  v.  Syracuse  Ry. 
Co.,  8  N.  E.  Rep.  355;  Duncoml  v.  N.  F.,  H.  ^  N.  K  Co., 
84  N.  Y.  190 ;  People  v.  Twp.  Board,  11  Mich.  222;  Flint  Ry. 
Co.  V.  Dewey,  14  Mich.  477  ;  Cook  v.  Berlin  Mil  Co.,  43  Wis, 
433;  &oodin  v.  Cin.  Canal  Co.,  18  Ohio  St.  169;  Qerry  v. 
Biimark  Bank,  47  Pac.  Rep.  810 ;  Higgina  v.  Laneingh,  supra  ; 
Underbill  on  Trusts  &  Trustees  (Am.  ed.),  325 ;  Stanley  v. 
Jjuse,  58  Pac.  Rep.  75;  Scheiter  v.  Southern  Imp.  Co.  24 
Pac.  Rep.  25. 

Applying  these  principles  and  reasons,  it  is  clear  that  the 
purchase  of  the  stock  in  question  cannot  be  upheld,  even 
though  the  defendants  were  able  to  show  that  the  transaction 
was  entirely  free  from  fraud,  was  entered  into  in  good  faith 
by  all  concerned,  and  was,  in  fact,  for  the  interest  of  the 
bank.  The  stock  belonged  to  the  bank ;  none  of  the  share- 
holders, except  the  directors  participating  in  the  transaction, 
were  consulted  regarding  its  sale ;  part  of  the  directors  at- 
tempted to  sell  to  others ;  and  a  stockholder  attacks  the  va^ 
lidity  of  the  contract  thus  made. 
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On  behalf  of  defendants  it  is  also  urged  that  the  bank  held 
the  mining  stock  as  collateral  security  for  the  payment  of  its 
indebtedness  against  the  Agassiz  company ;  that  it  was  pro- 
hibited from  purchasing  such  stock,  and  even  if  it  was  the 
owner,  it  could  not  hold  it  for  a  longer  period  than  six 
months,  if  it  eould  realize  the  actual  cost,  which,  in  this  in- 
stance was  the  amount  of  the  indebtedness  of  the  Agassiz 
company.  It  certainly  was  the  owner  of  this  stock.  The 
inception  of  the  transaction  by  which  it  became  the  owner 
was  a  loan  to  the  Agassiz  company.  The  latter  made  an 
assignment  for  the  benefit  of  its  creditors.  The  assignee 
sold  the  property  to  the  defendant  Hendrie,  as  trustee,  for 
the  benefit  of  the  creditors.  Later  the  Wolftone  company 
purchased  the  property,  issuing  in  payment  therefor  shares 
of  its  capital  stock  to  Hendrie  as  trustee.  Under  this  ar- 
rangement, the  stock  in  question  was  held  by  the  trustee  for 
the  benefit  of  the  bank.  That  this  made  it  the  owner  of 
such  stock  is  beyond  dispute.  It  became  such  by  the  trans- 
fer of  the  property  of  the  Agassiz  company,  in  which  it  was 
interested  as  a  creditor  of  the  latter.  Whether  the  transac- 
tion satisfied  the  indebtedness  of  the  Agassiz  company  in 
whole  or  in  part,  or  how  the  bank  may  have  treated  the  mat- 
ter in  this  respect,  is  immaterial  in  this  suit.  Such  question 
might  properly  have  been  raised  by  the  Agassiz  company  in 
the  event  the  bank  was  attempting  to  enforce  its  claim  against 
this  company  on  account  of  the  original  loan.  The  act  of 
congress  under  which  the  bank  was  organized  prohibits  na- 
tional banks  from  dealing  in  the  stocks  of  other  incorporated 
companies,  but  does  permit  it  to  take  such  stock  when  pledged 
as  collateral  for  a  loan,  or  in  compromise  of  a  pre-existing  in- 
debtedness. The  provision  relative  to  real  estate,  except 
such  as  the  bank  may  hold  for  its  immediate  accommodation 
in  which  to  transact  its  business,  is  similar.  Being  the 
owner  of  an  interest  in  the  mining  property  assigned  by  the 
Agassiz  company,  it  had  a  right,  by  virtue  of  its  incidental 
powers,  to  'exchange  this  property  for  any  other  species  which 
it  might  think  was  more  desirable.    Concede,  however,  that 
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under  its  charter  it  had  no  authority  to  become  the  owner  of 
this  stock,  that  cannot  affect  this  transaction.  It  was,  in 
fact,  such  owner,  and  if  its  directors  had  violated  the  law  hj 
making  the  exchange  they  did,  they  would  not  be  justified 
in  dealing  with  this  stock  in  any  manner  different  from  that 
required  if  the  transaction  had  in  all  respects  been  regular. 

It  is  asserted  that  under  the  act  of  congress  relative  to  na- 
tional banks  and  the  laws  of  this  state,  the  bank  could  not 
hold  the  stock  beyond  a  specified  period,  if  it  was  possible  to 
realize  its  actual  cost.  Concede  this  is  a  correct  proposition, 
it  cannot  avail  the  defendants.  In  disposing  of  property 
which,  under  the  laws  governing  banking  corporations,  it  ]b 
the  duty  of  such  concerns  to  convert  into  money,  the  same 
conditions  under  which  the  purchase  of  such  property  may  be 
made  by  directors  applies  as  in  other  cases.  If  it  is  the  duty 
of  the  directors  to  make  such  sale,  this  is  a  circumstance  which 
might  have  been  given  great  weight  in  determining  the  bona 
fidei  of  the  transaction,  if  they  had  made  the  purchase  from 
the  stockholders  instead  of  dealing  with  the  directors  only. 

8.  In  his  complaint,  plaintiff  pleaded  facts  from  which  it 
appeared  that  the  action  was  brought  within  three  years  after 
the  date  of  the  discovery  of  the  frauds  charged.  An  issue 
having  been  made  upon  this  question,  it  becomes  necessary  to 
determine  which  section  of  our  statute  of  limitations  applies. 
Section  2911,  Mills'  Ann.  Stats,  provides : 

'*  Bills  for  relief  on  the  ground  of  fraud  shall  be  filed  within 
three  years  after  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  such  fraud,  and  not  idfterwards." 

Section  2912,  Mills'  Ann.  Stats,  reads: 

^^  Bills  for  relief  in  case  of  the  existence  of  a  trust  not  cog- 
nizable by  the  courts  of  common  law,  and  in  all  other  cases 
not  herein  provided  for,  shall  be  filed  within  five  years  after 
the  cause  thereof  shall  accrue,  and  not  after." 

It  is  conceded  that  the  action  was  brought  within  five 
years  after  the  purchase  was  consummated.  In  the  abstract, 
section  2911,  supra^  imposes  a  limitation  within  which  actions 
based  upon  fraud  must  be  commenced.    Section  2912,  $upra^ 
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limits  the  time  within  which  actions  based  upon  the  existence 
of  a  trust  must  be  instituted.  There  is  no  other  provision 
limiting  the  time  within  which  this  action  should  have  been 
commenced,  unless  it  is  section  2911,  supra.  These  two  sec- 
tions must  be  construed  together,  and  when  so  read,  it  is 
evident  where  the  relation  of  trustee  and  cestm  que  trust 
exists,  it  was  the  intention  of  the  legislature  to  give  the  latter 
the  right  to  bring  an  action  against  the  former  which  involved 
a  trust  at  any  time  within  five  years  after  his  right  to  do  so 
accrued;  but  in  other  cases  based  upon  fraud,  where  the 
subject-matter  of  the  action  did  not  involve  a  trust,  the  action 
must  be  brought  within  three  years.  In  brief — ^the  former 
section  applies  to  frauds  perpetrated  by  those  not  bearing  a 
fiduciary  relation  to  the  party  defrauded — the  latter  to  cases 
where  the  trust  relation  exists  between  the  parties  to  the 
action.     Wilson  v.  Brookshire^  25  N.  E.  Rep.  181. 

4.  After  the  court  announced  its  judgment  on  the  motion 
for  an  interlocutory  decree,  the  defendants,  except  the  bank 
and  the  mining  company,  tendered  an  amendment  to  their 
answers,  which  was  refused.  These  defendants  cannot  com- 
plain of  this  action  of  the  trial  coui*t  for  two  reasons :  (1)  For 
reasons  already  given,  those  answers  did  not  present  any 
defense.  (2)  They  were  tendered  too  late.  A  defendant 
against  whom  a  motion  for  judgment  on  the  pleadings  is 
interposed  is  not  entitled  to  amend  his  answer  as  of  course, 
after  the  court  has  announced  a  judgment  adverse  to  him  upon 
such  motion.  The  defendants  should  at  least  have  made  a 
showing  in  support  of  their  application  to  amend  their  an- 
swers.   Sec.  75,  Code.     This  they  did  not  do. 

5.  The  foregoing  disposes  of  the  contention  of  the  defend- 
ant, Morgan,  as  administrator,  that  he  should  have  been  al- 
lowed to  plead,  except  as  to  the  questions  raised  by  his  answer 
that  he  was  a  defendant  in  his  administrative  capacity,  while 
the  others  appeared  individually,  and  that  a  part  of  the  stock 
in  controversy  had  been  disposed  of  by  deceased  prior  to  the 
time  this  suit  was  commenced.  This  defendant  appeared  by 
counsel  and  participated  in  the  presentation  of  the  motion  for 
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the  interlocutory  decree.  If  he  desired  to  amend  his  answer, 
he  should  have  applied  for  leave  so  to  do  at  this  time,  or 
before.  The  action  commenced  against  deceased  did  not 
abate  hy  reason  of  his  death.  It  became  the  duty  of  the  ad- 
ministrator to  defend.  Under  our  code  (sec.  15),  he  was 
properly  made  a  party  defendant.  The  misjoinder  which 
may  be  taken  advantage  of  by  demurrer,  if  it  appears  upon 
the  face  of  the  complaint,  or  by  answer  if  not,  does  not  apply 
to  cases  where  an  administrator  is  substituted  in  place  of  a 
deceased  defendant.  The  original  answer  filed  by  deceased 
asserted  that  a  part  of  his  stock  had  been  sold  or  pledged. 
To  whatever  extent  this  plea  constituted  a  defense,  it  could 
be  asserted  under  the  original  answer  of  deceased  as  fully  as 
that  tendered  by  the  administrator,  upon  the  trial  of  the  ques- 
tions remaining  undisposed  of  after  the  interlocutory  decree 
was  ordered.  The  title  to  the  stock  was  still  in  Hendrie, 
trustee,  and  if  the  parties  purchasing  did  not  see  fit  to  make  a 
defense,  the  administrator  could  not  make  one  for  them. 

6.  The  administrator  being  a  proper  party  defendant,  it 
necessarily  follows  that  a  judgment  could  be  pronounced 
against  him  in  his  representative  capacity. 

One  further  question  is  presented  for  determination,  namely, 
could  a  judgment  properly  be  entered  against  Mrs.  Raymond, 
she  having  denied  that  she  purcliased  her  shares  of  stock  with 
notice  of  the  facts  which  rendered  the  purchase  by  her  vendor 
illegal  ?  She  only  purchased  the  equitable  title,  for  that  was 
the  only  title  vested  in  her  husband.  One  who  purchases 
an  imperfect  or  inchoate  title  must  stand  or  fall  by  the  tide 
of  his  vendor.  Sargent  v.  Ingersolly  7  Pa.  St.  340 ;  Shirras  v. 
Caiff,  7  Oranch,  36 ;  Wade  on  Notice,  §  18. 

This  disposes  of  all  the  questions  presented  by  counsel  for 
defendants,  and  finding  no  error  in  the  record,  the  judgment 
of  the  district  court  must  be  affirmed,  and  it  is  so  ordered. 

Affinntd* 

ON  PETITION  FOB  BBHBABINO. 

Pbb  CtTBiAM.    On  the  part  of  the  appellant  administrator, 
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it  is  insisted  that  he  could  not  be  joined  with  his  codefendants 
for  the  reason  that  an  adminsitrator  cannot  be  joined  with 
other  defendants  who  are  sued  in  their  individual  capacity. 
We  think  this  contention  was  fully  answered  in  the  main 
opinion.  Another  reason,  however,  exists  why  this  appel- 
lant is  precluded  from  raising  this  question  at  this  time.  He 
was  duly  substituted  defendant  in  his  representative  capacity. 
Thereafter,  on  March  2, 1898,  the  record  recited,  under  the 
caption  *^  King  v.  Morgan^  Administrator  et  aLj**  that  the  cause 
was  heard  on  the  motion  of  plaintiff  for  an  interlocutory  decree, 
and  that  the  parties  to  the  action  appeai*ed  by  their  respective 
attorneys.  This  certainly  indicates  that  the  administrator  was 
present  by  counsel.  The  following  day,  according  to  the  rec- 
ord, the  motion  was  sustained,  and  an  order  entered  that  a 
decree  be  prepared  accordingly.  March  10, 1898,  he  applied 
for  leave  to  answer  the  complaint.  The  application  was  taken 
under  advisement,  and  denied  April  6.  No  rule  had  been  en- 
tered requiring  him  to  plead,  but  appearing  and  participating 
in  the  argument  on  a  motion  for  a  judgment  on  the  pleadings 
must  be  regarded  not  only  a  waiver  on  his  part  to  plead,  but 
a  waiver  of  the  right  to  raise  the  question  of  misjoinder.  In 
the  original  opinion  an  expression  was  used  which  might  in- 
dicate that  the  application  of  the  administrator  was  for  leave 
to  file  an  amended  answer.  In  a  sense  this  is  not  correct,  and 
yet  the  answer  he  asked  leave  to  file,  though  the  first  tendered 
in  his  representative  capacity,  was,  in  fact,  an  amendment  to 
the  answer  theretofore  filed  by  Samuel  B.  Morgan,  deceased. 
This  application  Was  before  the  interlocutory  decree,  in  its  de- 
tails, was  entered,  but  after  it  had  been  ordered.  It  came  too 
late. 

The  objection  to  the  judgment  because  it  is  joint,  is  not 
tenable.  The  interlocutory  decree,  if  objectionable  in  this 
respect,  is  cured  by  the  final  decree,  which  is  the  controlling 
one.  In  the  latter  the  judgment,  so  far  as  it  affects  the  ad- 
ministrator, is  limited  to  a  specific  sum,  the  same  as  against 
the  other  defendants. 

On  behalf  of  the  other  appellants,  it  is  suggested  that,  ao- 
VoL.  xxvn  -  36 
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cording  to  the  opinion,  they  stand  charged  with  having  com- 
mitted a  gross  fraud.  All  questions  of  fraud  in  fact,  of  a 
character  involving  moral  turpitude,  are  eliminated  from  the 
case.  The  averments  of  the  complaint  on  this  subject  were 
denied.  So  far  as  the  decision  of  the  main  question  is  con- 
cerned, i.  e.,  the  validity  of  the  transaction,  it  is  based  entirely 
upon  the  proposition  that  the  relation  of  these  appellants  to 
the  bank  was  such,  that  the  law  inhibited  the  purchase  by  them 
of  the  subject-matter  in  controversy. 

It  is  also  urged  that  certain  of  the  directors  of  the  bank,  who 
acted  on  its  behalf  in  making  the  sale  of  the  mining  stock  in 
question,  should  not  be  permitted  to  participate  in  any  pro- 
ceeds realized  from  such  stock  by  the  bank,  because  they  them- 
selves were  guilty  of  a  wrong,  and  that  the  cause  should  be 
remanded,  with  directions  to  ascertain  who  are  the  innocent 
stockholders,  and  a  decree  entered  that  they  alone  are  entitled 
to  participate  in  the  fruits  of  the  judgment.  Without  in- 
dicating any  opinion  on  the  question  of  law  suggested,  it  is 
suflBcient  to  say  that  this  order  cannot  be  made  for  several 
reasons :  This  proposition  was  not  advanced  in  the  original 
hearing  and  cannot  be  urged  on  rehearing  (^City  of  Durango 
V.  Chapman^  60  Pac.  Rep.  635 ;  ante^  p,  169 ;  Orman  v.  Ryav^ 
'25  Colo.  383;  theobjectof  the  action  is  not  to  distribute  the 
proceeds  realized  from  the  stock  among  the  shareholders  of 
the  bank ;  the  directors  in  question  are  not  parties  to  this  ac- 
tion. 

The  petition  for  rehearing  is  denied. 

Petition  denied. 
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RULES  OF  THE  SUPREME  COURT. 


ADOPTED  SEPTEMBER  10,  1900. 
WBirS  OF  ERROR — SUPERSEDEAS — PROCESS  ON  WRITS  OF  ERROR. 

Rale  1 .  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper 
of  the  records  of  the  court  in  which  the  judgment  or  decree  com- 
plained of  is  entered,  commanding  him  to  certify  a  correct  tran- 
script of  the  record  to  this  court.  In  any  case  where  a  transcript 
of  the  record,  duly  certified  to  be  full  and  complete,  has  been 
filed  or  may  be  hereafter  filed,  in  the  office  of  the  clerk  of  this 
court,  before  the  issuance  of  a  writ  of  error,  it  shall  not  be  neces- 
sary, except  in  a  case  where  a  supersedeas  may  be  allowed,  to  de- 
liver such  writ  to  the  clerk  of  the  inferior  court ;  but  the  same 
may  be  filed  in  the  office  of  the  clerk  of  this  court,  and  such  tran- 
script so  filed  with  the  clerk  of  this  court  shall  be  taken  and  con- 
sidered to  be  a  due  return  to  said  writ  of  error.  In  capital  cases, 
in  which  a  wi'it  of  error  shall  issue  and  be  made  to  operate  as  a 
supersedeas  to  stay  the  execution  of  the  judgment  of  the  trial 
com*t,  as  provided  by  statute,  such  writ  of  error,  as  also  the  scire 
facias  to  hear  the  errors  assigned,  shall  be  made  returnable  forth- 
with. When  a  writ  of  error  shall  issue  in  a  case  where  a  super- 
sedeas has  been  allowed  after  the  filing  of  the  transcript  of  the 
record,  and  shall  be  served  on  the  clerk  of  the  inferior  court,  he 
shall  return  upon  said  writ  that  the  same  has  been  served  upon 
him  and  that  it  appears  by  the  endorsement  thereon  that  a  tran- 
script of  the  record  has  been  filed  in  the  office  of  the  derk  of  the 
supreme  court 

Rule  2.  A  scire  facia^^  or  summons  to  hear  errors  in  civil 
cases,  and  criminal  cases  not  capital,  if  issued  ten  days  or  more 
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before  the  first  day  of  the  term,  shall  be  returnable  to  the  first 
day  of  tiie  term.  K  issued  less  than  ten  days  before  the  first  day 
of  the  term,  it  may  be  made  returnable  to  any  day  in  the  term ; 
Provided^  That  in  all  eases,  if  sueh  writ  shall  not  be  served  ten 
days  before  the  return  day  thereof,  the  defendant  so  served  shall 
not  be  required  to  appear  in  obedience  thereto  until  the  first  day 
of  the  term  succeeding  such  return  day. 

A  defendant  upon  whom  process  has  not  been  served  may  en- 
ter his  appearance,  and  upon  five  days*  notice  to  the  plaintiff, 
may  proceed  in  the  same  manner  as  if  duly  served  with  process. 

Rule  3.  K  a  scire  facias^  or  summons  to  hear  errors,  shall  not 
be  served,  an  aluu  or  pluries  may  be  issued  without  an  order  of 
court  therefor. 

Rule  4.  No  supersedeas  will  be  granted  unless  the  record  upon 
which  the  application  is  made  be  complete  and  duly  certified  by 
the  clerk  of  the  court  below,  with  assignments  of  error  appended 
thereto,  which  assignments  must  be  supported  by  a  succinct 
printed  or  type-written  brief.  No  application  for  a  supersed&zs 
or  other  original  writ  will  be  considered  by  the  court,  or  by  any 
Justice  in  vacation,  unless  the  cause  shall  have  been  first  docketed. 

Upon  the  docketing  of  the  cause,  as  aforesaid,  the  sum  of  ten 
dollars  shall  be  paid  to  the  t^lerk,  and  upon  the  allowance  of  the 
writ,  or  upon  further  prosecution  of  the  cause,  an  additional  sum 
of  ten  dollars  shall  be  advanced  to  the  clerk. 

Rule  5.  When  a  writ  of  error  shall  be  made  a  supersedeas^  the 
clerk  shall  endorse  upon  said  writ  the  following  words :  "A  ti*an- 
script  of  the  record  in  this  cause  having  been  filed  in  my  oflSce, 
with  an  order  endorsed  thereon  that  the  writ  of  error  herein  be 
made  a  supersedeas  according  to  law,  this  writ  of  eiTor  is  there- 
fore made  a  supersedeas^  and  shall  operate  accordingly,"  which 
endorsement  shall  be  signed  by  the  clerk  of  tliis  court. 

Rule  6.  Whenever  execution  or  other  final  process  shall  be 
issued  upon  a  judgment  at  law  or  decree  in  equity,  and  the  record 
of  such  judgment  or  decree  shall  be  removed  into  this  court  by 
writ  of  error  operating  as  a  supersedeas^  such  writ  of  error  may 
be  served  upon  the  ofiScer  in  whose  hands  such  execution  may  be. 
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and  thereupon  all  proceedings  under  such  execution  shall  be  dis- 
continued, and  such  officer  shall  return  the  same  into  the  court 
from  which  it  was  issued,  together  with  the  copy  of  the  writ  of 
error  served  on  him,  and  shall  set  forth  in  his  return  to  such  exe- 
cution what,  if  anything,  he  hath  done  in  obedience  to  the  com- 
mand thereof. 

Such  service  of  the  writ  of  error  and  supersedeas  may  be  made 
by  delivering  to  the  officer  having  such  final  process  for  execu- 
tion a  copy  of  such  writ  of  error  and  the  endorsements  thefeon, 
with  the  certificate  of  the  clerk  of  the  supreme  court,  or  of  the 
clerk  of  the  inferior  court  to  whom  the  same  is  directed,  that  the 
same  is  a  true  and  perfect  copy  of  the  original  of  such  writ  of 
error  and  the  endorsements  thereon. 

Rule  7.  Whenever  a  bond  is  executed  by  an  attorney  in  fact, 
the  original  power  of  attorney  shall  be  filed  with  the  bond  in  the 
office  of  the  clerk  of  this  court,  unless  it  shall  appear  that  the 
power  of  attorney  contains  other  powers  than  the  mere  power  to 
execute  the  bond  in  question ;  in  which  case  the  original  power  of 
attorney  shall  be  presented  to  the  clerk,  and  a  true  copy  thereof 
filed,  certified  by  the  clerk  to  be  a  true  copy  of  the  original. 

Rule  8.  Clerks  of  inferior  courts  in  making  up  an  authenti- 
cated copy  of  the  record  in  civil  cases  shall  certify  to  this  court 
so  much  of  the  record,  arranged  in  chronological  order,  as  the 
appellant  or  plaintiff  in  error  may,  by  prcecipe^  indicate. 
'  If  the  record,  so  certified,  shall  be  insufficient,  it  shall  be  per- 
fected at  his  cost ;  and  if  unnecessarily  voluminous,  the  cost  of 
the  unnecessary  parts  shall  be  taxed  against  him. 

Rule  9.  When  a  party  to  any  cause  pending  in  this  court  asks 
leave,  without  suggesting  a  diminution  of  record,  to  file  an  addi- 
tional or  supplemental  transcript  of  the  record,  he  shall  give  at 
least  twenty-four  hours'  notice  thereof  to  the  opposite  party.  At 
the  time  of  giving  such  notice  the  additional  or  supplemental 
transcript  shall  be  deposited  with  the  clerk  of  this  court  for  the 
inspection  of  the  opposite  party.  Such  motion  shall  be  sub- 
mitted under  Rule  23,  and  if  leave  is  granted,  the  additional  or 
supplemental  transcript  may  be  filed  and  considered  in  connec- 
tion with  the  original  transcript. 
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DISMISSAL  OF  APPEALS. 

Rule  10.  If  a  transcript  of  the  record  shall  not  be  filed,  as  re- 
quired by  law  in  case  of  appeal,  the  appellee  may  present  a  tran- 
script of  the  judgment,  the  order  allowing  the  appeal,  the  bond 
and  the  approval  thereof,  and  thereupon  the  appeal  shall  be  dis- 
missed with  costs. 

Whenever  an  appeal  or  writ  of  error  shall  be  dismissed  this 
court  may,  in  its  discretion,  affirm  the  Judgment  of  the  court  be- 
low. 

ASSIGNMENT  OF  EBROB8. 

Rule  11.  Appellants  and  plaintiffs  in  error  shall  assign  errors 
in  writing  at  the  time  of  filing  the  transcript  of  the  record,  and 
each  error  shall  be  separately  alleged  and  particularly  specified. 

When  the  error  alleged  is  to  the  charge  of  the  court,  the  part 
of  the  charge  referred  to  shall  be  quoted  totidem  verhis  in  the 
specifications :  Provided,  Where  the  charge  is  divided  into  sepa- 
rate paragraphs  or  insti-uctions,  which  are  each  duly  numbered, 
and  error  is  assigned  as  to  one  or  more  entire  paragraphs  or  in- 
structions, it  shall  be  sufficient  to  designate  the  part  of  the  charge 
referred  to  by  giving  the  number  prefixed  to  each  paragraph  or 
instruction  so  assigned  for  error. 

The  same  shaU  be  signed  by  an  attorney  of  the  court. 

Rule  12.  If  the  appellant  or  plaintiff  in  error  shall  fail  to  as- 
sign error,  the  appeal  or  writ  of  error  may  be  dismissed. 

No  formal  joinder  in  error  shall  be  required,  but  if  the  appellee 
or  defendant  in  error  shall  not  in  any  manner  appear  within  the 
time  allowed  for  filing  briefs  in  his  behalf,  the  cause  may  be 
heard,  ex  parte,  or  the  judgment  or  decree  of  the  court  below 
may,  in  the  discretion  of  the  court,  be  reversed  without  a  hearing. 

Rule  18.  Counsel  wiU  be  confined  to  a  discussion  of  the  errors 
stated,  but  the  court  may,  in  its  discretion,  notice  any  other  er- 
ror appearing  of  record. 

ABSTBAOT  OF  RECORD. 

Rule  14.  Appellants  and  plaintiffs  in  error  in  all  cases  shall, 
within  twenty  days  after  the  return  day,  prepare  and  file  with  the 
clerk  eight  copies  of  a  printed  abstract  of  the  record,  in  which 
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they  shall  set  forth  the  title  of  the  caase,  with  the  date  of  the  fil- 
ing of  all  papers  in  the  court  below,  and  a  brief  statement  of  the 
contents  of  each  pleading,  and  shall  set  forth  f ally  the  points  of 
the  pleadings  and  evidence,  and  the  points  relied  upon  for  the  re- 
versal of  the  judgment  or  decree.  They  shall  also  refer  to  the 
folio  numbers  in  the  transcript  and  bill  of  exceptions,  on  the 
margin  of  the  abstract,  in  such  manner  that  orders,  pleadings  and 
evidence  therein  referred  to  may  be  easily  found  in  the  record. 

If  the  abstract  filed  shall  not  present  the  parts  of  the  record  to 
which  reference  is  made  in  the  assignment  of  errors,  the  appeal 
or  writ  of  error  may  be  dismissed. 

Rule  15.  Counsel  for  the  appellee  or  defendant  in  eiTor  may, 
if  he  is  not  satisfied  with  the  abstract  of  the  record  filed  in  the 
case,  within  twenty  days  after  the  same  is  filed,  file  with  the  clerk 
eight  copies  of  such  further  abstract  as  he  shall  deem  necessary 
to  a  full  understanding  of  the  merits  of  the  cause. 

Rule  16.  In  case  the  appellant  or  plaintiff  in  error  shall  neglect 
to  file  an  abstract  and  brief  as  required,  the  opposite  pai*ty  may 
file  the  same  and  prepare  the  cause  for  hearing  ex  parte^  and  have 
the  costs  taxed  therefor,  or  the  court  may  dismiss  the  appeal  or 
writ  of  error  without  notice. 

BRIEFS   OF  COUNSEL,  ETC. 

Rule  17.  All  briefs  of  counsel  and  abstracts  of  the  record 
shall  be  printed  upon  octavo  pages,  in  pamphlet  form,  in  small 
pica  type,  leaded  Extracts  and  quotations  must  be  in  the  same 
type,  either  solid  or  indented,  in  the  discretion  of  counsel. 

The  brief  of  counsel  for  appellant  or  plaintiff  in  error  shall  con- 
tain a  statement  of  the  errors  relied  upon,  and  the  authorities  to 
be  used  in  the  argument,  and  eight  copies  thereof  shall  be  filed 
with  the  clerk  within  forty  days  after  the  day  fixed  by  rule  for  the 
filing  of  his  abstracts. 

Two  copies  of  such  briefs  may  be  withdrawn  by  counsel  for  ap- 
pellee or  defendant  in  error,  and  the  other  copies  shall  be  for  the 
nse  of  the  Justices  of  the  court. 

If  the  brief  of  appellant  or  plaintiff  in  error  shall  be  filed  in 
compliance  with  this  rule,  the  appellee  or  defendant  in  error  shall 
file  with  the  clerk  eight  copies  of  his  brief  within  forty  days  after 
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the  expiration  of  the  time  mentioned  for  the  filing  of  the  brief  of 
appellant  or  plaintiff  in  error. 

Twenty  days  thereafter  shall  be  allowed  for  the  reply  of  appel- 
lant or  plaintiff  in  error,  eight  copies  of  which  shall  be  filed,  as 
provided  in  case  of  other  briefs. 

Rule  18.  For  good  cause  shown,  the  court,  or  a  Justice  thereof 
in  vacation,  may  extend  or  abridge  the  time  for  filing  abstracts, 
briefs  and  other  papers. 

Rule  19.  The  application  of  the  foregoing  rules  concerning  the 
filing  of  abstracts,  briefs  and  other  papers  shall  not  be  suspended 
by  any  stipulation  or  motion  filed  in  a  cause,  except  by  order  of 
the  oourt  or  one  of  the  Justices  thereof. 

Rule  20.  In  citing  cases  from  published  reports  there  shall  be 
given  the  names  of  the  parties,  as  they  appear  in  the  titie  of  the 
cases,  and  the  book  and  initial  page,  and  also  the  page  contain- 
ing the  particular  point  involved.  The  name  of  but  one  of  each 
of  the  parties  shall  be  printed,  and  in  case  of  corporations  the 
leading  name  of  the  company  must  be  used.  If  cases  are  pub- 
lished in  more  than  one  series  of  reports,  the  citation  to  the  official 
reports  must  in  every  case  be  given. 

Rule  21.  Counsel  who  have  not  complied  with  the  rules  relating 
to  briefs  will  not  be  heard. 

ORAL  ABGUKEITT. 

Rule  22.  Oral  argument  upon  the  final  hearing  of  any  cause  may 
be  had  upon  written  motion  therefor,  filed  with  the  derk  or  by 
order  of  the  court,  ma  sponte.  Due  notice  of  the  time  set  for  the 
argument  will  be  given  by  the  clerk. 

MOTIONS. 

Rule  28.  All  motions  shall  be  in  writing.  After  appearance, 
the  opposite  party  shall  be  entitied  to  notice  of  motions,  not  of 
course. 

The  party  filing  any  such  motion  shall  have  three  days  in  which 
to  file  briefs  in  support  thereof ;  the  party  opposing  shall  have 
five  days  after  service  of  copy  upon  him  to  answer,  and  three 
days  shall  then  be  allowed  after  like  service  for  reply.  The  mo- 
tions shall  then  stand  submitted. 
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All  snoh  briefs  may  be  type-written.  Copies  of  the  same  shall 
be  served  upon  the  opposite  party  or  his  attorney. 

WTTHDRAWAL  OF  PAPERS. 

Rnle  24.  No  paper  shall  be  taken  from  the  files  without  leave 
of  court,  except  the  transcript  of  the  record,  which  may  be  with- 
drawn by  counsel,  for  eight  days  and  no  more,  for  the  purpose 
of  making  abstracts. 

Every  paper  ti^en  from  the  files,  by  leave  of  court  or  other- 
wise, must  be  retained  in  the  custody  of  the  paity  withdrawing 
it,  and  it  must  not  be  in  any  manner  mutilated,  taken  apart,  cut 
or  marked. 

RE-HEABINQ  OF  CAUSES. 

Rule  25.  Application  for  re-hearing  of  any  cause  shall  be  by 
petition  to  the  court,  signed  by  counsel,  briefly  stating  the  points 
wherein  it  is  alleged  that  the  court  has  erred ;  such  petition  to  be 
filed  within  fifteen  days  next  after  the  filing  of  the  opinion  in  the 
cause.  Counsel  may  accompany  such  petition  with  a  brief  of  the 
authorities  relied  upon  in  support  thereof. 

Rule  26.  The  filing  of  a  petition  for  a  re-hearing  shall  suspend 
proceedings  under  the  decision  until  the  petition  is  disposed  of, 
unless  the  court  in  term  time,  or  one  of  t^e  Justices  in  vacation, 
shall  otherwise  order. 

Rule  27.  Upon  the  determination  of  a  petition  for  re-hearing, 
or  if  within  fifteen  days  after  final  judgment,  no  such  petition 
shall  have  been  filed,  the  clerk  shall  issue  remittitur  to  the  court 
below,  or,  if  in  an  original  proceeding,  issue  a  certified  copy  of 
the  final  judgment, 

COSTS. 

Rule  28.  Upon  printed  abstracts  being  furnished,  as  required 
in  the  foregoing  rules,  it  shall  be  the  duty  of  the  clerk,  unless 
otherwise  ordered,  to  tax  a  printer's  fee  at  the  rate  of  seventy- 
five  cents  per  page  of  one  copy  of  such  abstract  against  the  un- 
successful party  not  furnishing  such  abstract,  as  costs,  to  be 
recovered  by  the  successful  party  furnishing  the  same. 

Rule  29,    Clerks  of  district  courts  and  other  courts  of  record 
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shall  be  entitled  to  receive  the  fees  allowed  by  law  for  all  copies 
of  records  before  delivering  the  same,  except  in  criminal  causes 
where  the  defendants  are  unable  to  pay  for  transcripts  of  the 
record  and  the  trial  judge  shall  have  ordered  the  same  to  be  fur- 
nished without  charge. 

Rule  30.  Except  as  provided  in  Rules  4  and  48  upon  the  filing 
of  any  suit  or  proceeding,  there  shall  be  paid  to  the  clerk  by  the 
party  filing  the  same  the  sum  of  twenty  dollars  ($20.00),  which 
shall  be  for  and  in  full  payment  of  all  clerical  costs  of  such 
party  in  the  cause,  except  for  copies  of  papers.  And  upon  the 
entry  of  appearance,  the  opposite  party  shall  pay  to  the  clerk  the 
sum  of  five  dollars  ($5.00),  which  shall  be  for  and  in  full  pay- 
ment of  the  like  costs  of  said  party  in  the  cause.  Upon  deter- 
mination of  the  cause  by  this  court,  the  successful  party  shall  have 
judgment  and  execution  against  the  unsuccessful  party  for  the 
amount  of  said  payment,  together  with  any  other  costs  or  dam- 
ages awarded  by  the  court  pursuant  to  law  or  the  rules  of  court. 

SPECIAL  TERMS  OF  COURT. 

Rule  81.  Special  terms  of  court  may  be  held  at  any  time  upon 
an  order  signed  by  at  least  two  of  the  Justices  of  the  court 
and  filed  in  the  office  of  the  clerk  at  least  fifteen  days  prior  to 
the  day  appointed  for  the  assembling  of  the  court.  The  clerk, 
on  receipt  of  such  order,  shall  forthwith  enter  the  same  at  length 
in  the  records  of  the  court,  and  give  notice  of  the  appointment  of 
such  special  term,  and  the  day  appointed  therefor,  in  one  or  more 
newspapers  published  at  the  seat  of  government. 

No  appeal,  or  scire  facias  to  hear  errors,  shall  be  returnable  to 
any  special  teim 

CONTESTED  ELECTIONS. 

Rule  82.  Any  qualified  elector  wishing  to  contest  the  election 
of  any  person  to  the  office  of  presidential  elector,  supreme,  dis- 
trict or  county  judge,  shall,  within  thirty  days  after  the  canvass 
of  the  state  board  of  canvassers,  in  case  of  a  presidential  elector, 
supreme  or  district  judge,  file,  in  the  office  of  the  secretary  of 
state,  a  written  statement  of  his  intention  to  contest ;  and  where 
the  contest  is  for  the  office  of  county  judge,  such  statement  shall 
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be  filed  in  the  office  of  the  county  clerk  of  the  county  in  which 
the  person  whose  election  to  the  office  of  county  judge  is  con- 
tested, resides,  within  thirty  days  after  the  canvass  by  the  county 
board  of  canvassers,  which  statement  shall  set  forth : 

First — ^The  name  of  the  contestor. 

Second — ^The  name  of  the  contestee. 

Third— The  office. 

Fourth — ^The  time  of  the  election. 

Fifth — ^The  particular  cause  of  contest. 

The  statement  shall  be  verified  by  the  affidavit  of  the  contest- 
ing party  that  the  causes  set  forth  are  true,  as  he  verily  believes. 

Rule  SS.  It  shall  be  the  duty  of  the  secretary  of  state  and  the 
county  clerk  to  safely  keep  and  preserve  all  such  statements  in 
their  respective  offices. 

Rule  34.  If  the  contest  is  to  be  further  prosecuted,  the  con- 
testor, or  some  one  in  his  behalf,  or  in  behalf  of  the  person  for 
whose  benefit  the  contest  is  made  shall,  within  thirty  days  after 
the  filing  of  such  statement  of  contest,  file  in  the  office  of  the  clerk 
of  the  supreme  court,  if  the  contest  relate  to  a  presidential  elector 
or  supreme  judge,  or  in  the  office  of  the  clerk  of  the  district  court 
in  the  proper  county  of  the  judicial  district,  if  the  contest  relate 
to  a  district  or  county  judge,  a  petition  setting  forth  the  filing  of 
the  statement  of  contest  and  the  particular  grounds  therefor; 
which  petition  shall  be  verified  by  the  oath  of  some  credible  per- 
son. Upon  the  filing  of  such  petition,  if  the  contest  relate  to  a 
presidential  elector  or  supreme  judge,  the  clerk  of  the  supreme 
court  shall  issue  a  summons,  or  if  the  contest  relate  to  the  office 
of  district  or  county  judge,  then  the  clerk  of  the  proper  district 
court  shall  issue  a  summons,  directed  to  the  sheriff  of  the  county 
where  the  respondent  resides,  under  the  seal  of  the  court,  which 
summons,  if  issued  out  of  the  supreme  court,  shall  bear  teste  in 
the  name  of  the  chief  justice,  and  if  issued  out  of  the  district 
court,  then  in  the  name  of  the  district  judge,  or  of  the  presiding 
judge  of  said  court,  and  be  returnable  in  not  less  ttian  ten  nor 
more  than  thirty  days ;  the  same  may  be  served  by  the  sheriff  of 
the  county  in  the  same  manner  that  like  writs  are  served  from  the 
district  court,  and  shall  command  the  respondent  to  be  and  ap- 
pear before  the  court  from  which  the  writ  issues  by  a  day  to  be 
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named  therein,  and  answer  the  petition  of  the  petitioner  in  that 
behalf ;  such  sammons  may  be  issued  to  any  county  in  this  state 
where  the  respondent  may  be  found.  Alias  and  pluriea  writs  may 
issue  in  case  service  is  not  had  under  the  original. 

Rule  85.  Upon  the  return  day  of  the  writ,  if  it  shall  appear 
that  due  service  has  been  had,  and  the  respondent  fails  to  plead, 
default  may  be  entered,  and  in  that  case,  if  the  proceeding  is 
pending  in  the  supreme  court,  the  court,  or  any  two  or  more  judges 
thereof  in  vacation,  or  if  the  proceeding  is  pending  in  the  district 
coui-t,  then  the  distiict  court,  or  any  judge  thereof  in  vacation, 
may  grant  the  relief  demanded,  either  with  or  without  proof,  as 
in  the  judgment  of  said  court  or  the  judges,  or  judge,  thereof  it 
may  seem  proper.  The  respondent's  answer  shall  be  under  oath 
and  shall  contain  a  general  or  specific  denial  of  each  material  al- 
legation in  the  petition  intended  to  be  controverted,  and  may  con- 
tain a  statement  of  new  matter,  showing  in  ordinary  and  concise 
language  the  right  or  title  of  the  respondent  to  the  office  in  ques- 
tion. The  sufficiency  of  the  petition  or  answer  may  be  questioned 
by  demurrer  or  motion.  If  a  pleading  be  found  defective,  it  may 
be  amended  on  such  terms  as  the  court,  or  the  judges  or  judge 
thereof,  may  deem  proper. 

Every  material  allegation  of  the  petition  not  controverted  by 
the  answer  will  be  taken  as  true ;  the  statement  of  any  new  mat- 
ter in  the  answer  will,  at  the  hearing,  be  deemed  controverted  by 
the  petitioner.  The  petition,  answer  and  demurrer  or  motion  shall 
constitute  the  pleadings  in  the  case. 

Rule  86.  When  the  case  is  at  issue,  the  court,  or,  as  the  caae 
may  be,  the  judges  or  judge  thereof  in  vacation,  shall  hear  and 
determine  the  same  in  a  summary  manner,  without  the  interven- 
tion of  a  jury.  Unless  otherwise  ordered,  no  witness  will  be  ex- 
amined in  open  court,  or  before,  or  in  the  presence  of,  the  judges, 
or  judge,  thereof  in  vacation. 

£ither  pai*ty,  after  the  issues  are  formed,  may  have  the  deposi- 
tion of  any  witness  taken  before  any  officer  authorized  by  law  to 
administer  oaths,  which  deposition  shall  be  taken  and  returned  in 
the  manner  prescribed  by  the  civil  code  for  the  taking  and  return- 
ing of  depositions  in  ordinary  civil  actions. 
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Bnle  37.  The  finding  and  judgment  of  the  conrt,  or  the  judges 
or  judge  thereof  in  vacation,  as  the  case  may  be,  shall  be  entered 
at  length  upon  the  record  of  the  court  The  court,  or,  as  the 
case  may  be,  the  judges  or  judge  thereof  in  vacation,  shall  award 
costs  to  the  successful  party,  and  execution  shall  issue  therefor, 
the  same  as  in  other  cases.  Witnesses  and  officers  shall  receive 
like  compensation  as  prescribed  by  law  for  like  duties  and  ser- 
vices in  cases  in  the  district  courts 

APPLICATIONS  FOB  ORIGINAL  WRTTS. 

Rule  38.  In  any  application  made  to  the  court  for  a  writ  of 
habeas  corptis^  mandamus^  quo  warranto^  certiorari^  injunctioii> 
or  for  any  prerogative  writ  to  be  issued  in  the  exercise  of  its  orig- 
inal jurisdiction,  and  for  which  an  application  might  have  been 
lawfully  made  to  some  other  court  in  the  first  instance,  the  peti- 
tion shall,  in  addition  to  the  necessary  matter  requisite  by  the 
rules  of  law  to  support  the  application,  also  set  forth  the  circum- 
stances which,  in  the  opinion  of  the  applicant,  render  it  necessary 
or  proper  that  the  writ  should  issue  originally  from  this  court,  and 
not  from  such  other  court. 

In  case  any  court,  justice  or  other  officer,  or  any  board  or  other 
tribunal,  in  the  discharge  of  duties  of  a  public  character,  be 
named  in  the  application  as  respondent,  the  petition  shall  also 
disclose  the  name  or  names  of  the  real  party  or  parties,  if  any,  in 
interest,  or  whose  interest  would  be  directly  affected  by  the  pro- 
ceedings, and  in  such  case  it  shall  be  the  duty  of  the  applicant 
obtaining  an  order  for  any  such  writ,  to  serve,  or  cause  to  be 
served,  upon  such  party  or  parties  in  interest  a  true  copy  of  the 
petition  and  of  the  writ  issued  thereon,  in  like  manner  as  the  same 
is  required  to  be  served  upon  the  respondent  named  in  the  appli- 
cation and  proceedings,  and  to  produce  and  file  in  the  office  of 
the  clerk  of  this  court  the  like  evidence  of  such  service. 

RULES  GOVBRNINQ  ADMISSION  OF  A1TOBNET8  TO  THB  BAB. 

Rule  39.  No  person  shall  be  admitted  to  practice  as  an  attor- 
ney or  counselor-at-law  upon  evidence  that  he  hath  been  admitted 
to  the  bar  of  another  state  or  territory,  if  at  the  time  of  his  ad- 
mission to  the  bar  of  such  state  or  territory  he  was  a  citizen  of 
this  state ;  nor  shall  any  person  be  permitted  to  practice  law  in 
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this  state  who  shall  not  first  have  taken  and  subscribed  an  oath 
that  he  is  a  citizen  of  the  United  States,  or  has  duly  declared  his 
intention  of  becoming  such ;  that  he  will  commence  the  practice 
of  law  in  this  state  within  three  months  from  the  date  thereof, 
and  make  the  same  his  permanent  and  usual  occupation ;  that  he 
has  never  been  disbarred  by  any  court  of  record  in  which  he  has 
heretofore  practiced,  and  that  he  has  never  been  convicted  of 
felony,  and  if  disbarment  proceedings  have  ever  been  instituted 
against  him,  he  shall  in  his  oath  state  the  fact  and  the  court 
wherein  such  proceedings  were  instituted. 

Rule  40.  A  committee  of  law  examiners  is  hereby  constituted, 
eonsisting  of  five  members  of  the  bar  of  at  least  five  years'  stand- 
ing, who  shall  be  appointed  from  time  to  time  by  the  supreme 
court,  and  shall  hold  ofiSce  as  a  member  of  such  committee  for  a 
term  of  five  years,  except  under  the  first  appointment,  which  shall 
be  for  terms  of  one,  two,  three,  four  and  five  years,  respectively, 
and  until  the  appointment  of  his  successor. 

Rule  41.  Any  person  who  has  been  admitted  to  practice  as  an 
attorney  and  counselor  in  the  highest  court  of  law  of  another  state 
or  country  having  power  to  admit  to  practice,  and  has  practiced 
five  years  in  its  courts  of  record,  may,  in  the  discretion  of  the  su- 
preme court,  be  admitted  and  licensed  without  an  examination ; 
Provided,  That  the  requirements  for  admission  in  said  state  or 
country  are  equal  to  those  in  this  state. 

Said  proviso  shall  not,  however,  apply  to  a  person  who  has 
been  admitted  to  practice  as  an  attorney  and  counselor  in  the 
highest  court  of  law  of  said  state  or  country  having  power  to  ad- 
mit to  practice  and  has  practiced  ten  years  in  its  courts  of  record. 

Such  person  shall  prove  by  his  own  affidavit  or  otherwise,  if  re- 
quired, to  the  satisfaction  of  the  committee  of  law  examiners : 
That  he  is  a  citizen  of  the  United  States  or  has  declaimed  his  in- 
tention of  becoming  such ;  that  he  is  twenty-one  years  of  age, 
stating  his  age ;  that  he  is  a  citizen  of  the  state,  stating  his  ad- 
dress, and  stating  with  particularity  the  community  or  communi- 
ties in  which  he  resided  and  practiced  covering  a  period  of  five 
years  next  preceding  the  date  of  his  application. 

Such  person  shall  also  produce  a  certificate  of  recommendation 
from  one  of  the  Judges  of  the  highest  court  of  law  of  such  other 
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state  or  country,  or  furnish  other  satisfactory  evidence  of  char- 
acter and  qualifications. 

Such  affidavit  and  recommendation  or  evidence  shall  be  pre- 
sented to  the  committee  of  law  examiners,  who  shall  pass  thereon, 
and  if  satisfactory,  shall  give  to  the  applicant  for  admission  a  cer- 
tificate of  recommendation  for  admission  to  the  bar  of  this  court, 
and  said  committee  shall  be  entitled  to  hold  said  application  for 
the  period  of  sixty  days  for  the  purpose  of  making  an  investiga- 
tion as  to  the  character  and  qualifications  of  the  applicant. 

Rule  42.  All  other  persons  may  be  admitted  and  licensed  upon 
producing  and  filing  with  the  court  the  certificate  of  the  commit- 
tee of  law  examiners,  that  the  applicant  has  satisfactorily  passed 
the  examination  prescribed  by  these  rules,  and  has  complied  with 
their  provisions,  and  is  a  person  of  good  moral  character. 

Rule  43.  To  entitle  an  applicant  to  an  examination  as  an  at- 
torney and  counselor,  he  must  prove,  by  his  own  affidavit,  and 
otherwise  if  required,  to  the  satisfaction  of  the  committee  of  law 
examiners : 

(a)  That  he  is  a  citizen  of  the  United  States,  or  ha&  duly  de- 
clared his  intention  of  becoming  such,  twenty-one  years  of  age, 
stating  his  age,  and  a  resident  of  the  state,  stating  his  address, 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  and  license  within  six  months  immediately 
preceding,  and  has  during  said  time  diligently  prosecuted  the  study 
of  law,  and  that  at  the  beginning  of  his  study  of  the  law  he  had 
the  scholastic  qualifications  herein  required. 

(b)  That  he  has  studied  law  in  the  manner  and  according  to 
the  conditions  hereinafter  prescribed  for  a  period  of  three  years, 
and  that  he  is  the  same  person  mentioned  in  his  preliminary 
papers,  except  that  persons  who  have  been  admitted  as  attorneys 
in  the  highest  court  of  another  state  or  country  having  jurisdic- 
tion to  license  attorneys,  and  have  remained  therein  as  practic- 
ing attorneys  for  at  least  one  year  may  be  admitted  to  such 
examination  after  a  period  of  law  study  of  one  year  within  this 
state ;  Provided,  That  all  students  whose  clerkships  began  prior 
to  September  10,  1900,  and  in  behalf  of  whom  certificates  were 
filed  with  the  clerk  of  the  supreme  court  as  provided  by  these 
rules,  before  said  date,  as  well  as  all  students  who  matriculated  in 
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law  schools  of  recognized  standing  before  said  date,  shall  be  al- 
lowed to  qualify  by  proof  of  two  years'  study  of  law,  as  required 
by  the  former  rule. 

Rule  44.  Applicants  for  examination  shall  be  deemed  to  have 
studied  law  within  the  meaning  of  these  rules,  only  when  they 
have  complied  with  the  following  terms  and  conditions,  vis. : 

(a)  The  provisions  for  requisite  periods  of  study  must  be  ful- 
filled by  serving  in  this  state  a  regular  clerkship  in  the  office  of  a 
practicing  attorney  of  the  supreme  court  of  this  state,  after  the 
age  of  eighteen  years,  or  after  such  age,  by  attending  an  incor- 
porated law  school,  or  a  law  school  connected  with  an  incorporated 
college  or  university,  whose  standing  shall  be  approved  by  the 
committee,  organized  with  competent  instructors  and  professors, 
in  which  instruction  is  regularly  given,  or  after  such  age,  by  pur- 
suing such  course  of  study,  in  part  by  attendance  at  such  law 
school,  and  in  part  by  serving  such  clerkship. 

(b)  The  one  year  of  law  study  prescribed  by  subdivision  b. 
Rule  43,  for  applicants  who  have  been  admitted  to  the  bar  of 
another  state  or  country  shall  be  pursued  after  said  practice  for  the 
period  of  one  year  in  said  state  or  country  has  been  completed. 

(c)  Applicants  who  are  not  members  of  the  bar,  as  above  pre- 
scribed, shall  present  a  thirty-count  certificate  from  the  regents  of 
the  university  of  the  state  of  New  York,  or  shall  satisfy  said  com- 
mittee that  they  gi*aduated  from  a  high  school  or  prepai*atory 
school  whose  standing  shall  be  approved  by  the  committee,  or 
were  admitted  as  regular  students  to  some  college  or  university, 
approved  as  aforesaid,  or  before  entering  upon  said  clerkship  or 
attendance  at  a  law  school,  they  passed  an  examination  before  the 
state  superintendent  of  public  instruction  in  the  following  sub- 
jects :  English  literature,  civil  government,  algebra  to  quadratic 
equations,  plane  geometry,  general  history,  history  of  England, 
history  of  the  United  States,  and  the  written  answers  to  the  ques- 
tions in  the  above  named  subjects  shall  be  examined  as  to  spelling, 
grammar,  composition  and  rhetoric.  The  said  examination  shall 
be  conducted  in  connection  with  the  regular  county  examinations 
of  teachers. 

Attendance  at  a  law  school  during  a  school  year  of  not  less 
than  eight  months  in  the  year  shall  be  deemed  a  year's  attendance 
under  this  rule ;  and  in  computing  the  period  of  clerkship,  a  vaca- 
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Hon  actually  taken,  not  exceeding  three  months  in  each  year, 
shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  whom'  a  clerkship  shall 
be  commenced  to  file  a  certificate  of  the  same  in  the  ofiSce  of  the 
clerk  of  the  supreme  court,  which  certificate  shall  in  each  case 
state  the  date  of  the  beginning  of  the  period  of  clerkship,  and 
such  period  shall  be  deemed  to  commence  at  the  time  of  such 
filing,  and  shall  be  computed  by  the  calendar  year. 

Rule  45.  The  committee  of  law  examiners,  before  admitting 
an  applicant  to  an  examination,  shall  require  proof  that  the  pre- 
liminary conditions  prescribed  by  these  rules  have  been  fulfilled ; 
which  proof  shall  be  as  follows,  viz. : 

(a)  That  he  has  been  admitted  to  the  bar  of  another  state  or 
country,  by  the  production  of  his  license  or  certificate  executed 
by  the  proper  authorities,  and  that  he  remained  therein  as  a  prao- 
ticiug  attorney  for  at  least  one  year,  by  the  applicant's  affidavit 
stating  where  he  resided  during  said  time. 

(b)  That  he  has  served  a  regular  clerkship  in  the  office  of  a 
practicing  attorney  of  the  supreme  court  in  this  state,  after  the 
age  of  eighteen  years,  by  producing  and  filing  with  the  committee 
a  certified  copy  of  the  attorney's  certificate,  as  filed  in  the  office 
of  the  clerk  of  the  supreme  court,  and  producing  and  filing  an 
affidavit  of  the  attorney  or  attorneys,  with  whom  such  clerkship 
was  served,  showing  the  actual  service  of  such  a  clerkship,  the 
continuance  and  end  thereof,  and  that  not  more  than  three  months' 
vacation  was  taken  in  any  one  year. 

(c)  The  time  of  study  allowed  in  a  law  school  must  be  proved 
by  the  certificate  of  the  dean  or  secretary  of  the  faculty  under 
whose  instruction  the  person  has  studied,  under  the  seal  of  the 
school,  if  such  there  be,  in  addition  to  the  affidavit  of  the  appli- 
cant, which  must  also  state  the  age  at  which  the  applicant  began 
his  attendance  at  such  law  school,  which  proof  must  be  satisfac- 
tory to  the  committee  of  examiners. 

(d)  The  fact  of  graduation  from  a  university,  college,  high 
school  or  preparatory  school  or  of  admission  to  a  college  or  uni- 
versity may  be  proved  by  a  diploma  or  certificate  signed  by  some 
officer  or  instructor  of  the  school,  college  or  university. 

(e)  The  fact  of  having  passed  the  examination  before  the 
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Bnpeiintendent  of  public  instruction  may  be  proved  by  the  certifi- 
cate of  that  officer. 

(f)  That  the  applicant  is  of  good  moral  character,  by  the  cer- 
tificate of  the  attorney  with  whom  he  has  passed  his  clerkship,  or 
of  some  attorney  in  the  town  or  city  where  he  resides,  but  such 
certificate  shall  not  be  conclusive,  and  the  committee  may  make 
further  examination  and  inquiry. 

(g)  When  it  satisfactorily  appears  that  any  diploma,  affidavit 
or  certificate  required  to  be  produced  has  been  lost  or  destroyed, 
without  the  fault  of  the  applicant,  or  has  been  unjustly  refused 
or  withheld,  or,  by  the  death  or  absence  of  the  person  or  officer 
who  should  have  made  it,  cannot  be  obtained,  the  committee  of 
law  examiners  may  accept  such  other  proof  of  the  requisite  facts, 
as  they  may  deem  sufficient. 

Rule  46.  As  soon  as  possible  after  each  examination,  the  com- 
mittee shall  furnish  to  the  clerk  of  the  supreme  court  the  names 
and  addresses  of  all  persons  taking  the  examination.  The  clerk 
shall  immediately  post  said  names  and  addresses  in  a  conspicuous 
place  in  his  office  and  keep  them  so  posted  for  a  period  of  thirty 
days.  The  clerk  shall  also  furnish  said  names  and  addresses  to 
such  newspapers  as  desire  to  publish  them.  Any  person  may 
during  said  period  send  to  the  committee  any  information  indi- 
cating that  the  applicant  is  not  of  good  moral  character,  and  if 
they  are  satisfied  that  the  claim  is  true  they  shall  refuse  to  certify 
the  name  of  the  applicant  to  the  supreme  court  Such  informar 
tion  shall  be  deemed  to  be  confidentiaL  Otherwise,  and  if  he 
shall  pass  the  examination  herein  provided  for,  his  name  shall  be 
so  certified  and  thereupon  license  will  be  issued. 

Rule  47.  The  committee  of  law  examiners  shall  hold  two  ex- 
aminations in  each  year.  Such  examinations  shall  be  held  in  the 
months  of  June  and  December  at  the  supreme  court  in  the  Capitol 
building  at  Denver,  Colorado.  It  shall  also  be  the  duty  of  the 
committee  to  pass  upon  the  qualifications  of  applicants  presentiDg 
themselves  under  the  provisions  of  Rule  41,  either  at  special 
meetings  called  by  the  chairman  of  the  committee,  when  such  ap- 
plications may  be  presented,  or  by  individual  recommendation  evi- 
denced by  a  certificate  signed  by  the  members  of  the  committee 
or  the  majority  thereof. 
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APPEALS  FROM  AND  WRITS  OF  ERROR  TO  COURT  OF  APPEALS. 

Bale  48.  In  cases  brought  into  this  court  to  review  any  final 
judgment  of  the  court  of  appeals,  no  additional  abstract  will  be 
required,  unless  by  special  order  in  particular  cases ;  but  a  tran- 
script of  the  record,  with  a  new  assignment  of  errors,  and  briefs, 
shall  be  filed  within  the  same  time  as  in  cases  brought  up  for  re- 
view from  other  coui*ts ;  and  in  general  the  procedure  shall  be 
the  same  in  all  cases,  iiTCspective  of  the  court  rendering  the  judg- 
ment sought  to  be  reviewed. 

In  causes  transferred  to  this  court  from  the  court  of  appeals, 
the  appellant,  or  plaintiff  in  error,  in  that  court  shall,  within  twenty 
days  after  the  order  of  transfer  is  made,  docket  the  same  in  this 
court,  and  pay  the  prescribed  docket  fee.  In  case  of  his  failure 
to  do  so,  the  appellee,  or  defendant  in  error,  in  that  court  may 
pay  the  docket  fee  and  docket  the  cause  in  this  court,  and  there- 
upon shall  be  entitled  to  a  rule  upon  the  appellant,  or  plaintiff  in 
error,  to  refund  the  fee  so  paid ;  but  if  this  court  should  decide 
that  the  order  of  transfer  was  not  properly  made,  and  for  that 
reason  remand  the  cause,  the  appellant,  or  plaintiff  in  error,  if  he 
has  paid  the  docket  fee,  shall  be  entitled  to  recover  it  from  the 
appellee,  or  defendant  in  error ;  and  if  the  latter  has,  in  the  first 
instance,  paid  it,  he  shall  not  be  entitled  to  have  it  refunded. 

LIBRART. 

Rule  49.  No  book  shall  be  withdrawn  from  the  library  of  this 
court,  for  any  purpose,  except  by  order  of  court  in  open  session. 
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ABSTRAOTS  OF  RECORD  :  See  APPELLATE  PRACTICE. 
AGENCY:  See  PRINCIPAL  AND  AGENT. 

AMEKDBiENTS: 

Praoticb — Pleading — ^Notioe. — Where  defendants  were  in  conrt  at 
the  time  an  application  was  made  by  plaintiff  to  file  an  amended  com- 
plaint, and  made  no  objection  to  want  of  notice,  they  cannot  afterwards 
be  heard  to  object  tliat  no  notice  of  the  application  was  given.  An- 
thony V.  Slay  den  et  aZ.,  144. 

Pbaoticb— Pleading — Dbmubbbb.— Where  a  pleading  is  demurred 
to,  the  pleader  may,  before  the  trial  of  the  issue  of  law  thereon  and  as  of 
course  amend  the  pleading  once  by  complying  with  the  provisions  of 
section  73  of  the  code  in  regard  thereto,  but,  except  as  provided  in  sec- 
tion 73,  the  right  to  amend  any  pleading  is  discretionary  with  the  trial 
court  or  judge  thereof,  and  it  is  necessary  to  obtain  an  order  of  the 
court  or  judge  therefor,  and  unless  it  clearly  appears  that  such  dis* 
cretion  has  been  abused,  a  court  of  review  will  not  interfere.    lb. 

Same. — Where  application  is  made  to  file  an  amended  pleading,  ob- 
jections may  be  made,  in  advance  of  the  filing,  to  the  filing  of  the 
amendment,  or  the  court  may  allow  it  to  be  filed  and  require  the  op- 
posing party  to  move  to  strike  or  to  demur,    lb. 

Pbactioe— Pleading — New  Cause  of  Action— Inconsistent  Rem- 
edies— Election. — A  plaintiff  may  not,  over  defendant's  objection,  set 
up  a  new  cause  of  action  by  way  of  amendment,  and  where  a  plaintiff 
has  elected  one  of  two  inconsistent  remedies  he  may  not  be  permitted, 
by  an  amendment  to  his  complaint,  to  choose  the  other.    lb, 

Practiob  — Pleading  — Demcbbeb. — A  demurrer  to  an  amended 
pleading  must  be  determined  from  a  consideration  of  that  alone  with- 
out reference  to  the  former  pleading  which  it  is  intended  to  amend,  but 
when  an  amended  pleading  is  tendered  for  filing  or  is  filed,  the  former 
pleading  must  be  examined  to  see  if  the  amendment  is  proper.    lb. 

PBAcncE— Pleading — New  Cause  op  AcrioN.— Where  a  plaintiff 
in  his  complaint  alleges  a  contract  and  its  breach  and  sues  for  damages 
for  such  breach,  he  cannot  by  amendment  change  his  cause  of  action  to 
one  in  equity  asking  that  certain  deeds  made  by  him  be  set  aside  on  ao- 
count  of  fraud  and  the  property  be  reconveyed  to  him.    lb, 
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AMENDMENTS— Continued. 

PAAonoB — Plbading— Waives.— Where  a  demurrer  is  suetaiiied  to 
a  complaint  the  plaintiff  hy  amending  waives  any  error  that  may  have 
been  committed  in  sustaining  the  demurrer  to  the  complaint,  and  can- 
not assign  exceptions  thereto*  whether  his  amended  complaint  be  filed* 
or  whether  it  be  tendered  and  its  filing  be  refused  by  the  court.    lb. 

Appellate  Pbactiob— Pleading.— Where  a  party  assigns  error 
either  to  a  ruling  refusing  leave  to  file,  or  striking  from  the  files  an 
amended  pleading,  he  may  not  also  assign  error  to  a  previous  ruling  sus- 
taining a  demurrer  to  an  earlier  pleading  which  the  amended  one  was 
intended  to  supplant.    lb. 

Appellate  PRAcmcE — Bills  of  Exceptions. — An  amendment  or 
supplemental  bill  of  exceptions  contemplates  that  it  contains  something 
to  supply  defects  in,  or  in  aid  of  the  original,  and  its  office  is  to  perfect 
that  which  is  imperfectly  done  in  the  original  and  not  to  originate  some- 
thing entirely  new.  Where  a  pretended  amendment  or  supplemental 
bill  of  exceptions  contains  entirely  new  matters  none  of  which  were  con- 
tfldned  in  the  original  and  which  were  not  omitted  from  the  original 
by  mistake,  it  is  in  effect  a  new  bill  and  if  presented  after  the  time  has 
expired  for  tendering  and  filing  a  new  bill,  it  cannot  be  received.  Flek 
0.  Crook,  429. 

Same. — Except  for  the  purpose  of  permitting  admissible  amendments 
the  court  or  judge  has  no  authority  or  jurisdiction  to  add  to  or  change 
a  bill  of  exceptions  after  the  time  has  elapsed  within  which  it  must  be 
tendered.    I6. 

APPELLATE  PRACTICE: 

Stare  Decisis. — A  wrong  decision  of  the  court  should  not  be  followed 
unless  it  has  been  its  rale  of  action  so  long,  and  relied  upon  to  such  aa 
extent,  that  greater  injustice  and  injury  will  result  from  a  reversal, 
though  wrong,  than  to  observe  and  follow  it  The  Calhoun  Oold  Mining 
Co,  r.  The  Jjax  Gold  Mining  Co,,  1. 

Same. — Where  the  decision  of  a  tribunal  is  subject  to  review  by  one 
having  superior  authority  over  it,  for  that  purpose,  or  the  same  question 
may  be  passed  upon  by  the  superior  tribunal  in  another  case,  the  doc- 
trine of  ittare  decisis  does  not  apply  with  full  force  till  the  question  has 
been  determined  by  the  court  of  last  resort.    lb. 

Same — Act  of  Congress. — The  construction  of  an  act  of  congress 
cannot  be  said  to  be  authoritatively  settled  until  passed  upon  by  the  su- 
preme court  of  the  United  States.    16. 

Judgment  must  be  Based  on  Record. — In  an  appellate  court  a  cause 
must  be  determined  ui>on  the  record  brought  up  for  review,  and  the  court 
should  not  base  its  decision,  in  whole  or  in  part,  upon  facts  which,  if 
they  exist  at  all,  are  outside  the  record.  VeLong  et  aL  v,  PaUerson^ 
Receiver  of  the  Colo,  Securities  Co,,  30. 

Modifying  Judgment — ^Tender. — It  was  error  for  the  court  of  ap- 


Digitized  by 


Q^oo^z 


Index.  683 

APPELLATE  PRACTICE— Conttnued. 

peals  to  modify  a  judgment  of  the  lower  court  so  as  to  require  the 
plaintiffs  to  deposit  in  court  a  sum  of  money  merely  because  plaintiffs 
had  tendered  the  sum  to  and  offered  to  bring  it  into  court  for  the  bene- 
fit of  a  defendant  who  made  default  and  who  was  not  a  party  to  the  ap- 
peal, in  the  absence  of  a  showing  that  the  defendant,  objecting  to  the 
judgment,  was  entitled  to  have  the  sum  paid  to  him.    lb, 

Watkb  Rights — Adjudication  op  Priorities.— The  method  of  tak- 
ing an  appeal  from  a  proceeding  adjudicaiing  priorities  of  water  rights, 
is  prescribed  by  section  2427,  Mills'  Ann.  Stats.,  and  is  an  ex  parte  pro- 
ceeding. On  presentation  of  a  statement  by  those  desiring  an  appeal, 
if  found  to  fulfill  the  requirement,  the  court  makes  an  order,  allowing 
the  appeal  and  fixing  amount  of  appeal  bond.  An  order  made  at  the 
time  of  entering  the  decree  fixing  a  time  within  which  an  appeal  might 
be  perfected  was  a  nullity,  and  the  fact  that  an  appeal  was  not  perfected 
within  the  time  so  fixed  could  not  affect  parties*  rights  to  appeal,  as 
provided  by  statute.    Daum  et  al  v,  Conley  et  aZ.,  56. 

Samb— Tims  for  Prbssnting  Statement.— Where  a  decree  in  a  pro- 
ceeding adjudicating  water  rights  was  entered  April  22,  a  statement  for 
appeal  presented  on  July  13,  following,  was  within  a  reasonable  time. 
lb. 

Same— Transcript— Time  for  Filing.- The  time  within  which  ap- 
pellants are  required  by  section  2429,  Mills*  Ann.  Stats.,  to  file  a  tran- 
script of  the  record  with  the  clerk  of  the  appellate  court  begins  with 
the  day  the  appeal  is  granted.    lb. 

Water  Rights— Adjudication  of  Priorities — Appellate  Prac- 
tice— Verification  of  Statement. — In  an  appeal  from  a  proceeding 
adjudicating  water  rights,  the  statement  of  appeal  may  be  verified  by 
appellant's  counsel  upon  good  cause  shown.    lb. 

Same — Application  for  Rehearing — Waiver.- In  a  proceeding 
adjudicating  water  rights,  a  party  by  applying  for  a  rehearing  under 
the  provisions  of  section  2425,  Mills*  Ann.  Stats.,  does  not  thereby  waive 
his  right  to  an  appeal.    lb. 

Bill  of  Exceptions- Dismissal.— A  failure  to  file  a  bill  of  excep- 
tions is  not  ground  for  dismissing  an  appeal,  as  the  appellant  has  a 
right  to  have  the  matters  presented  by  the  record  proper  determined. 
lb. 

Water  Rights— Freehold — Jurisdiction.— A  water  right  is  a  free- 
hold estate  within  the  meaning  of  the  statute  regulating  the  jurisdiction 
of  appeals  to  the  supreme  court.     lb. 

Bill  of  Exceptions— Water  Rights.— On  an  appeal  from  a  decree 
adjudicating  water  rights  in  order  to  have  considered  affidavits  filed  by 
appellants  in  support  of  petitions  for  review,  such  affidavits  must  be  in- 
corporated in  a  bill  of  exceptions,  signed  and  sealed  by  the  trial  judge. 
lb. 

Same— EviDENCB.— On  appeal  from  a  decree  adjudicating  water  rights 
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where  only  a  portion  ol  the  evidence  is  certified  by  the  clerk,  it  will  not 
be  considered  unless  it  is  also  signed  and  sealed  by  the  trial  judge,  as 
containing  all  the  evidence  affecting  the  ditches  named  in  the  order  al- 
lowing the  appeal.    lb. 

Samb— Rkcobd.— On  appeal  from  a  decree  adjudicating  water  rights 
objections  and  exceptions  of  appellants  to  the  report  of  the  referee  filed 
under  the  provisions  of  section  2420,  Mills*  Ann.  Stats.,  are  a  part  of 
the  record  proper.    lb, 

INSTBUOTIONS— Objections  Waived— An  objection  by  a  defendant 
and  appellant  to  an  insti'uction  on  the  ground  that  it  submitted  an  issue 
not  presented  in  the  pleading  cannot  be  raised  for  the  first  time  in  the 
appellate  court,  where  the  defendant  by  its  answer,  and  both  parties  by 
their  evidence  in  the  trial  court,  treated  the  question  submitted  by  the 
instruction  as  being  within  the  issues.  The  Empson  Packing  Co.  v. 
Vaughn^  66. 

Intbbest.— A  slight  mistake  of  only  a  few  cents  made  by  a  jury  in 
the  computation  of  interest  is  not  sufficient  ground  for  either  reversing 
or  modifying  a  judgment  entered  on  the  verdict,  where  attention  was 
first  caUed  to  the  mistake  in  the  appellate  court  and  the  trial  court  was 
given  no  opportunity  to  correct  it.     Carson  et  al.  v,  Arvantea  et  oL,  T7. 

Findings  of  Tbial  Coubt.— The  findings  of  the  trial  court  on  con- 
fiicting  evidence  will  not  be  disturbed  on  review.  The  Columbia  Buildr 
ing  A  Loan  Aaaociationv.  Clarke,  108. 

Obal  Admissions  of  CouNSEii. — The  appellate  court  will  not  con- 
sider oral  admissions  of  counsel  made  in  the  trial  in  the  lower  court  un- 
less the  admissions  are  preserved  and  properly  appear  in  the  record. 
The  Board  qf  County  Commiesionera  of  Rio  Grande  County  v.  Phye,  107. 

Claim  against  Countt. — An  objection  that  a  claim  against  a  county 
was  not  presented  to  the  board  of  county  commissioners  for  audit  and 
allowance  before  suit  was  brought  thereon,  may  be  raised  for  the  first 
time  in  the  supreme  court.    lb, 

Ebbob  to  Coubt  of  Appeaui — Assignment  of  Ebbobs  and  Bbibfs. 
— ^Under  Rule  48,  supreme  court  rules,  it  is  imperative  that  plaintiff  in 
error  file  a  new  assignment  of  errors  and  briefs  in  cases  brought  to  the 
supreme  coui*t  by  writ  of  error  to  the  court  of  appeals  in  the  same  time 
as  is  prescribed  in  cases  brought  up  for  review  fi'om  other  courts.  BU- 
ter  V,  The  Mouat  Lumber  A  Inv.  Co,  et  al.,  120. 

Same. — An  assignment  of  errors  that  merely  charges  that  the  court 
of  appeals  erred  in  affirming  the  judgment  of  the  lower  court  and  in 
overruling  a  motion  for  rehearing  is  not  such  an  assignment  as  will  be 
considered  by  the  supreme  court,  and  fails  to  comply  with  Rule  11  re- 
quiring that  each  error  shall  be  separately  alleged  and  particularly 
stated.    lb. 

Bill  of  Exceptions — Extension  of  Time  fob  Filing — Jubisdio- 
TiON. — A  judge  in  vacation  has  no  jurisdiction  to  extend  the  time  for 
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filing  a  bill  of  exceptions  fixed  by  order  of  court  during  the  term. 

Winter  v.  The  People,  136. 

PiiBADiNG — Ambndmbnts.— Where  a  party  assigns  error  either  to  a 
rallng  refusing  leave  to  file,  or  striking  from  the  files  an  amended  plead- 
ing, he  may  not  also  assign  error  to  a  previous  ruling  sustaining  a  de- 
murrer to  an  earlier  pleading  which  the  amended  one  was  intended  to 
supplant.    Anthony  v.  Slayden,  et  aZ.,  144. 

Rbhbabing — Nbw  Gbounps.— On  petition  for  rehearing  a  party  will 
not  be  permitted  to  set  up  new  and  different  grounds  in  support  of  his 
petition  from  those  set  up  on  the  original  hearing.  An  objection  that 
no  exception  was  properly  taken  or  preserved  to  the  judgment  of  the 
trial  court  so  as  to  authorize  the  appellate  court  to  review  the  evidence 
will  not  be  considered  if  raised  for  the  first  time  by  petition  for  rehear- 
ing.   The  City  o/Durango  v.  Chapman,  169. 

Bill  op  Exobptions— Cebtifioatb  of  Thial  Judge— Evidbncb.— 
Where  the  certificate  of  the  trial  judge  to  a  bill  of  exceptions  certified 
that  the  foregoing  was  all  the  evidence  introduced  in  the  trial  relating 
in  any  manner  to  the  admissibility  of  the  confessions  testified  to  by 
witnesses,  it  will  be  construed  as  certifying  only  that  the  bill  contains 
all  the  evidence  that  relates  to  the  question  as  to  whether  or  not  the 
confessions  were  given  under  such  conditions  as  the  rules  of  evidence 
require  to  make  them  admissible,  and  not  that  it  contains  all  the  evi- 
dence corroborative  of  such  confessions.  Short  et  aU  v.  The  People^ 
176. 

Pbesumptioks— Confessions— CoRROBOBATioN.~It  is  a  presump- 
tion that  the  action  of  the  trial  court  was  right  unless  the  record  affii-ma- 
tively  shows  to  the  contrary,  and  upon  review  of  a  conviction  for  crime 
where  the  bill  of  exceptions  does  not  contain  all  the  evidence,  it  will  be 
presumed  that  there  was  evidence  corroborative  of  and  independent  of 
the  extrajudicial  confession  of  defendant,  else  the  trial  court  would 
not  have  submitted  it  to  the  jury.    P). 

Objections  to  Instbuctions— Evidence.— On  review  objections  to 
instructions  cannot  be  considered  where  the  record  does  not  contain  all 
the  evidence.    lb. 

Inbtbuctions — H  ABMLESS  Ebbob. — Au  instruction  that  a  conspiracy 
is  an  agreement  between  two  or  more  parties  to  do  a  lawful  act  in  au 
unlawful  manner  is  under  our  statute  erroneous  in  the  abstract,  but 
where  the  object  of  the  conspiracy  as  charged  was  to  commit  burglary, 
the  error  was  harmless.    lb. 

Pbbsxjmptions. — Presumptions  of  the  correctness  of  the  rulings  of  the 
trial  court  and  of  the  regularity  of  the  proceedings  are  indulged  by  a 
court  of  review,  and  the  burden  of  showing  prejudicial  error  rests  upon 
him  who  asserts  it,  and  it  must  be  made  to  appear  by  the  record  of  the 
case  as  presented  in  the  appellate  court  before  a  reversal  is  had.    lb. 

Appeal  fbom  County  to  Distbict  Court — Mechanics^  Liens. — 
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Where  a  personal  judgment  was  rendered  in  the  county  court  against 
the  lessees  of  a  mining  claim  which  was  declared  to  be  a  lien  against 
the  mine,  the  owners  of  the  mine  could  appeal  to  the  district  court 
from  that  part  of  the  judgment  declaring  the  lien  without  appealing 
from  the  entire  judgment  and  without  making  the  defendants,  against 
whom  personal  judgment  was  rendered,  parties  to  the  appeal.  David- 
ton  et  oL  V.  Jennings  et  a2.,  187. 

Water  Rights —Evidence— Finding  op  Referee.— Where  a  referee 
in  a  proceeding  to  adjudicate  priorities  to  use  of  water  for  irrigation^ 
who  heard  the  witnesses,  recommended  an  award  of  twelve  cubic  feet 
to  a  ditch  which  the  court  reduced  to  four  cubic  feet  and  it  does  not 
appear  why  the  court  made  the  change  and  the  evidence  is  too  indefi- 
nite to  enable  the  supreme  court  to  determine  from  it  the  quantity  of 
water  the  ditch  should  have,  the  cause  will  be  reversed  and  remanded 
with  directions  to  the  trial  court  to  proceed  upon  the  evidence  before  it 
together  with  such  other  evidence  as  may  be  offered  to  determine  the 
quantity  of  water  the  ditch  is  entitled  to.  Lamson  et  oL  v.  Vailes  et 
aL,  201. 

Wateb  Rights- Pbooeedings  to  Adjudicate  Pbiobities— Ap- 
peals.— The  method  of  taking  appeals  from  proceedings  adjudicating 
water  rights  is  regulated  by  section  2427,  Mills'  Ann.  Stats.,  and  not  by 
the  code.  An  appeal  may  be  taken  within  two  years  from  the  time  a 
decree  is  rendered  in  such  proceeding,  but  not  afterwards.  The  Upper 
Platte  and  Beaver  Canal  Co  et  aL  v.  The  Fort  Morgan  Beeervoir  and  Irr. 
Co,  et  aL,  214. 

Divorce  and  Alimony— Jurisdiction.— The  court  of  appeals  has 
no  appellate  jurisdiction  in  suits  for  divorce,  and  a  judgement  for  ali- 
mony in  such  suit  being  but  an  incident  to  the  main  suit  for  divorce, 
the  court  of  appeals  has  no  jurisdiction  of  a  sejiaiate  appeal  from  such 
judgment  for  alimony.    Mercer  v.  Mercer^  216. 

Same.— The  supreme  court  cannot  acquire  jurisdiction  by  an  appeal 
from  the  court  of  appeals  of  a  case  in  which  the  court  of  appeals  had 
no  jurisdiction.    lb. 

Objections  not  Raised  in  Trial  Ck>uRT.— A  judgment  will  not  be 
reversed  upon  a  point  not  raised  in  the  trial  court,  and  which  lb  of  such 
character  that  had  an  objection  been  made  in  the  lower  court  the  error 
might  have  been  obviated.  The  United  States  Security  and  Bond  Co,  v, 
Wolfe  et  al,,  218, 

Evidence— Objections.- Where  the  general  objection  is  made  to 
the  admission  of  evidence  that  it  is  *'  incompetent,  irrelevant  and  im- 
material "  the  objection  is  sufficient  to  permit  the  assignment  and  ar- 
gument on  review  of  any  specific  objection  embraced  within  the  general 
one  and  is  also  sufficient  where  it  appears  that  if  a  more  specific  objec- 
tion had  been  made  it  would  have  been  unavailing.  The  Holy  Cron 
Gold  Mining  and  MUHng  Co.  v.  O'SuUivan,  237. 
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EviOBNOB,  Pbxjudicial.— Where  in  the  trial  of  a  case  to  a  jury,  eyi- 
dence  is  erroneously  admitted  over  objection,  that  is  prejudicial  to  the 
objecting  party,  a  judgment  against  the  objecting  party  will  be  reversed 
notwithstanding  there  is  other  evidence  sufficient  to  sustain  the  ver- 
dict   lb. 

Appeal  fbom  Coubt  of  Appeals — New  Question. — On  error  to  or 
appeal  from  the  court  of  appeals,  it  is  too  late  to  raise  in  the  supreme 
court  any  questions  not  raised  in  the  court  of  appeals,  unless  they  per- 
tain to  the  court's  jurisdiction  of  the  subject-matter  or  to  the  sufficiency 
of  the  complaint    Davis  v,  Ihinlevy,  244. 

Pbactice  in  Criminal  Cases — Wbits  of  Ebbor.— Under  section 
1479,  Mills*  Ann.  Stats.,  providing  that  writs  of  error  in  all  criminal 
cases  not  capital  shall  be  considered  as  writs  of  right  and  issue  of  course, 
one  convicted  of  crime  less  than  capital  is  entitled  as  a  matter  of  right 
to  one  writ  of  error,  but  where  such  writ  is  dismissed  for  want  of  pros- 
ecution, he  is  not  entitled  as  a  matter  of  right  to  a  second  writ  CavU' 
ness  V.  The  People,  288. 

Final  Judgment. — In  an  action  to  require  an  accounting  and  settle- 
ment between  the  legatees  of  a  will  and  heirs  of  the  estate,  a  decree 
that  adjudged  certain  parties  indebted  to  the  estate  in  certain  sums 
over  and  above  their  distributive  shares,  and  directed  that  the  amounts 
be  paid  into  court  to  the  credit  of  the  estate,  and  further  directed  that 
it  be  distributed  amongst  certain  heirs  of  the  estate,  naming  them  and 
the  amount  to  be  paid  to  each,  was  such  personal  and  final  judgment 
as  would  support  a  writ  of  error  although  it  was  not  in  favor  of  nor 
against  any  particular  party  acting  individually  or  in  a  representative 
capacity.     Haines  v.  Christie  et  aZ.,  288. 

JuDOMENTS— Certainty  as  to  Amount.— A  decree  that  directed  the 
payment  into  court  of  a  certain  sum  to  the  credit  of  an  estate  and  that 
the  sum  be  distributed  to  certain  named  heirs  of  the  estate  specifying 
the  amount  to  be  paid  each,  less  their  pro  rata  share  of  the  costs  of  ad- 
ministration, is  not  so  uncertain  and  indefinite  in  amount  that  it  will 
not  support  a  writ  of  error.    lb. 

Jurisdiction  of  Supreme  Coubt.—Au  action  brought  to  restrain 
the  sale  of  real  estate  under  a  deed  of  trust,  and  in  which  the  deed  of 
trust  was  ordered  foreclosed,  does  not  relate  to  a  freehold  so  as  to  give 
the  supreme  court  appellate  jurisdiction  on  that  ground;  and  where  the 
court  has  not  jurisdiction  on  some  other  ground  the  appeal  will  be  dis- 
missed.   Lochbrunner  v,  Sherman,  292. 

JuBiSDicnoN  OF  SuPBEME  Couri^Fbeehold.— An  action  by  the 
trustee  and  cestui  que  trust  in  a  trust  deed  to  set  aside  a  quitclaim  deed 
to  the  same  property  and  to  have  the  trust  deed  adjudged  a  prior  lien 
thereto  on  the  land,  does  not  relate  to  a  freehold  so  as  to  g^ve  the  su- 
preme court  jurisdiction.    Kyle  et  al.  v.  Shore  et  aL,  300. 

PRAcnoB  IN  Criminal  Cabbs— Motion  to  Quash  Infobmation-- 
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Rbcord— Bill  of  Exokptions.— A  motion  to  quash  the  infonnatioii 
in  a  Griminal  case  is  not  a  part  of  the  record  unless  made  so  by  bill  of 
exceptions,  and  such  motion  cannot  be  considered  on  review  unless  it  is 
properly  preserved  by  bill  of  exceptions.  Bergdahl  et  aL  v.  The  Peo- 
ple, 302. 

Samb— Yerification  of  Information. — The  failure  to  properly 
verify  an  information  is  not  one  which  affects  its  sufficiency.  The  in- 
formation is  required  to  be  verified  as  designated,  but  unless  the  objec- 
tion on  that  ground  is  properly  presented  in  the  trial  court  it  is  waived 
and  cannot  be  raised  in  the  appellate  court    Ih. 

Samb. — A  motion  to  quash  an  information  must  point  out  specifically 
the  grounds  upon  which  it  is  based.  That  the  bill  of  exception  states 
that  a  motion  was  made  to  quash  the  information,  and  that  it  was 
stipulated  that  no  preliminary  examination  waa  held  touching  the 
charges  mentioned  in  the  information,  and  that  no  affidavits  were 
filed  supporting  them  except  as  above  referred  to,  presents  no  question 
as  to  the  insufficiency  of  the  verification,  since  it  does  not  appear  that 
a  motion  to  quash  was  made  upon  that  ground.    lb. 

Samb. — Whether  or  not  an  affidavit  upon  which  an  information  is 
based  complies  with  the  statute  must  be  determined  from  the  context 
of  the  affidavit  itself,  and  its  statements  cannot  be  attacked  by  extrane- 
ous evidence.  The  verification  of  an  information  cannot  be  attacked  on 
the  ground  that  the  testimony  disclosed  that  the  party  who  verified  It 
did  not  have  personal  knowledge  of  the  guilt  of  the  defendant    /&. 

Instructions— Rbcord— Bill  of  Excbptions.- In  criminal  cases 
everything  which  is  not  a  part  of  the  record  proper  must  be  preserved 
by  a  bill  of  exceptions  in  order  to  be  considered  on  review,  and  this  in- 
cludes the  instructions  given  by  the  court  and  the  exceptions  thereto, 
as  well  as  those  asked  and  refused  and  the  exception  to  the  ruling  of 
the  court  thereon.    lb. 

Jurisdiction- Appeal  from  Court  of  Appeals.- The  question  as 
to  whether  or  not  the  supreme  court  has  Jurisdiction  to  review  the 
judgment  of  the  court  of  appeals  in  a  case  taken  from  the  district  court 
to  the  court  of  appeals,  is  to  be  determined  from  the  judgment  of  the 
district  court  and  not  from  the  judgment  of  the  court  of  appeals.  If 
the  judgment  of  the  district  court  is  such  that  the  supreme  court  has 
not  jurisdiction  to  review  by  direct  appeal  from  or  error  to  that  court, 
then  it  has  no  jurisdiction  to  review  the  judgment  of  the  court  of  ap- 
peals thereon,  no  matter  what  that  judgment  may  be.  Taylor  eioLv. 
The  Colorado  Iron  Worke,  310. 

Jurisdiction— Motion  to  Dismiss. — A  motion  to  dismiss  an  appeal 
for  want  of  jurisdiction  will  not  be  determined  in  limine  unless  the  party 
making  the  motion  advises  the  court  by  brief  or  memorandum  what 
questions  are  involved  in  the  appeal.  The  Firet  Nat.  Bank  qf  Denver  «. 
The  Board  qf  County  Commiaeionera  qf  Montroae  CotaUy^  312. 
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Rbmoval  fbom  Ck>nBT  of  Appbals  to  Supbbms  Coubt^Waiveb.^ 
Under  section  2,  page  173,  Laws  of  1899,  caaes  then  pending  in  the  court 
of  appeals  and  which  are  not  within  the  final  Jurisdiction  thereof  may 
by  any  party  thereto  be  removed  to  the  supreme  court  upon  motion  at 
any  time  before  or  when  the  same  is  reached  and  ready  to  be  set  down 
on  the  calendar  for  argument  or  submission  and  a  failure  to  make  such 
motion  within  the  time  specified  waives  the  right  to  have  the  judgment 
of  the  court  of  appeals  reviewed  by  the  supreme  court.  The  rules  of 
the  court  of  appeals  provide  that  on  the  second  Monday  of  each  month 
the  first  twenty-five  cases  on  the  submission  docket  shall  be  called,  at 
which  time  application  for  oral  argument  must  be  made  or  the  cases 
will  be  submitted  without  oral  argument  Held  that  a  failure  to  move 
to  transfer  a  cause,  pending  in  the  court  of  appeals,  at  or  before  the 
time  it  was  called  to  be  set  for  oral  argument  was  a  waiver  of  the  right 
of  removal  and  a  cause  removed  to  the  supreme  court  upon  motion 
made  after  it  is  set  for  oral  argument  in  the  court  of  appeals  will  be 
remanded  to  the  court  of  appeals.  SmiMaert  et  al  v.  The  Prudential 
Ins,  Co.  €(f  America^  339. 

DiYOBOB  AND  AuMONT—JuMSDicrnoN.— Under  the  divorce  aot  of 
1898,  the  supreme  court  alone  has  jurisdiction  to  review,  on  error,  a 
judgment  in  a  divorce  case,  and  a  judgment  for  alimony  pendente  lite 
being  only  an  incident  to  the  main  suit  for  divorce,  the  supreme  court 
has  jurisdiction  to  review  such  judgment  for  alimony  notwithstanding 
the  amount  of  the  judgment  is  less  than  |2,500.  Mckhoffv.  Mckhoff, 
880. 

Samb—Timb  fob  Suing  out  Wbit.— The  provision  in  the  divorce  act 
of  1893  limiting  the  time  to  six  months  within  which  a  writ  of  error  may 
be  sued  out  to  a  decree  of  divorce  does  not  apply  to  a  judgment  for  ali- 
mony pendente  lite  in  a  case  in  which  no  decree  for  divorce  has  been  en- 
tered. A  writ  of  error  may  be  sued  out  to  such  judgment  for  alimony 
where  no  decree  for  divorce  has  been  rendered  at  any  time  within  three 
years.    lb. 

Filing  Abstbacts  and  Bbibfs— Extbnsion  of  Tihb.— An  applica- 
tion for  the  extension  of  time  for  filing  abstracts  and  briefs  either  in  a 
criminal  or  civil  cause  must  be  made  within  the  time  prescribed  by  the 
rules  for  such  filing,  and  an  application  made  after  the  expiration  of 
such  time  will  not  be  granted.     Wiederrecht  v.  The  People^  384. 

Bills  of  Exgbptions — ^Amendment. — An  amendment  or  supplemen- 
tal bill  of  exceptions  contemplates  that  it  contains  something  to  supply 
defects  in,  or  in  aid  of  the  original,  and  its  office  is  to  perfect  that  which 
is  imperfectly  done  in  the  original  and  not  to  originate  something  en- 
tirely new.  Where  a  pretended  amendment  or  supplemental  bill  of  ex- 
oeptions  contains  entirely  new  matters  none  of  which  were  contained  in 
the  original  and  which  were  not  omitted  from  the  original  by  mistake, 
it  is  in  effect  a  new  bill  and  if  presented  after  the  time  has  expired  for 
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tendering  and  filing  a  new  bill,  it  cannot  be  reoeived.  Hck  «•  Orook^ 
429. 

Samb.— Except  for  the  porpoee  of  permitting  admisflible  amendmentB 
the  court  or  judge  has  no  authority  or  jurisdiction  to  add  to  or  change 
a  bill  of  exceptions  after  the  time  has  elapsed  within  which  it  must  be 
tendered.    lb. 

JUBISDIOTION  OF  SuPRBlfE   COUBT — FbBBHOLDS — WATBB  RIOHTB. — 

A  Judgment  sustaining  a  demurrer  to  and  dismissing  a  complaint  of  a 
stockholder  in  a  corporation  whose  charter  has  expired,  praying  for  the 
appointment  of  a  receiver  to  talce  possession  of  and  sell  a  certain  ditch, 
water  rights  and  other  property  of  the  corporation  and  distribute  the 
proceeds  among  the  stockholders  does  not  relate  to  or  inyolye  a  freehold 
or  franchise  so  as  to  give  the  supreme  court  jurisdiction  to  review  it  on 
appeal  or  error.    Knowles  v.  The  Lower  Clear  Creek  Ditch  Co.  et  oL^  460. 

Jurisdiction  of  Supbemb  Coubt — Effkot  of  Jxjdombht. — ^It  is  the 
effect  of  the  judgment  rendered  and  not  the  result  of  a  judgment  which 
might  be  rendered  that  determines  the  question  of  the  jurisdiction  of 
the  supreme  court  to  review  such  judgment.  If  the  effect  of  the  judg- 
ment upon  the  party  seeking  a  review  is  not  to  deprive  him  of  a  freehold, 
then  a  freehold  is  not  involved  within  the  sense  of  the  statute  regulating 
appeals  to  the  supreme  court    lb. 

Instbuotionb — Exceptions. — Unless  in  an  appropriate  way  an  ex- 
ception to  an  instruction  is  made  in  the  court  below,  so  that  its  atten- 
tion is  directed  to  the  error  of  law  complained  of,  the  instruction  will 
not  be  reviewed  by  the  appellate  court.  The  appellate  court  will  not 
review  instructions  which  the  trial  court  was  given  no  opportunity  to 
correct.    BecUs  v.  Cone  et  al.y  473. 

Samb. — An  exception  to  ins^uctions  in  the  form:  *'To  the  giving  of 
which  instructions,  and  each  and  every  thereof  the  plaintiff  by  his  coun- 
sel then  and  there  duly  excepted,  ^^  is  equivalent  to  saving  an  exception 
to  each  instruction  separately,  but  it  will  not  avail  as  against  an  instruc- 
tion that  contains  a  correct  statement  of  the  law,  because  it  fails  to  point 
out  that  part  of  the  instruction  which  is  incorrect  from  that  which  ia 
correct.    lb. 

Ybbdict  of  Juby—Evidenob.— Where  there  is  evidence  to  snstaln 
every  material  issue  tendered,  the  appellate  court  will  not  interfere  with 
the  verdict  of  the  jury.  The  question  as  to  whether  or  not  some  or  all 
of  the  testimony  is  false  is  purely  within  the  province  of  the  jury.    lb. 

Abstbact  of  Kecobd.— If  the  abstract  of  record  filed  by  appellant 
does  not  fairly  and  fully  present  the  evidence  on  behalf  of  appellee,  it 
is  appellee's  duty  by  a  further  abstract  to  present  all  the  facts  neces- 
sary to  a  full  understanding  of  the  cause,  and  the  court  will  not  resort 
to  the  transcript,  but  in  the  absence  of  an  additional  abstract  will  con- 
sider alone  the  abstract  as  filed  by  appellant.    NUes  v,  Kennan^  502. 

Kyidskob—Agkncy.— Where  a  decree  was  entered  against  appellaata 
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solely  on  the  ground  of  a  failure  to  prove  antbority  on  the  part  of  per- 
sons who  signed  the  contract,  sought  to  be  enforced,  as  agents,  and  the 
uncontradicted  evidence  shows  their  authority  which  was  not  denied  at 
the  trial,  the  decree  should  be  reversed  and  remanded  with  directions 
to  the  trial  court  to  enter  a  decree  in  favor  of  appellants.  BurrU  ei  aL 
V,  Anderson  et  al.,  506. 

Jttbisdiction  op  Supbbmb  Coubt— Attaohmbnt— Intebvbnobs — 
Value  of  Pbofebtt. — Li  an  attachment  suit  where  the  property  at- 
tached was  claimed  by  an  intervenor  and  the  judgment  was  in  favor  of 
the  intervenor,  but  there  was  no  finding  of  value  either  by  the  jury  or 
the  court,  the  supreme  court  has  no  appellate  jurisdiction.  The  fact 
that  the  petition  of  intervention  alleged  the  value  at  more  than  $2,500 
and  the  allegation  of  value  was  not  controverted,  is  not  sufficient  to 
confer  jurisdiction.     The  First  Nat.  Bank  qf  Denver  v.  FoUett^  512. 

Findings  of  Tbial  Coubt— Wateb  Rights— Abandonment.— The 
findings  of  a  trial  court  on  conflicting  evidence  that  an  irrigating  ditch 
has  abandoned  part  of  its  decreed  priority  and  of  the  amount  of  water 
the  ditch  is  still  entitled  to  will  be  sustained  where  the  evidence  is 
sufficient  to  sustain  the  findings.  The  Handy  Ditch  Co,  v.  The  Louden 
Irr.  Canal  Co.,  516. 

Findings  of  Tbial  Coubts— Wateb  Rights— Abandonment.— The 
findings  of  fact  by  the  trial  court  on  conflicting  evidence  upon  the  ques- 
tion of  abandonment  of  water  rights  will  not  be  disturbed  on  appeal 
though  the  appellate  court  might  have  reached  a  different  conclusion 
had  they  been  the  triers  of  facts.  The  Con.  Home  Supply  Ditch  Co.  v. 
The  New  Loveland  and  Greeley  Irr.  and  Land  Co.,  521. 

Appeal  fbom  Coubt  of  Appeals — Failube  to  File  Bbibfs— Dis- 
missal.—On  an  appeal  from  the  court  of  appeals  to  the  supreme  court 
if  the  appellant  fails  to  file  new  briefs  in  the  supreme  court  as  required 
by  Rule  48,  the  appeal  will  be  dismissed.    Rarick  el  aL  v.  Vandevier,  588. 

Reheabing — New  Question.— A  proposition  not  advanced  in  the 
original  hearing  of  a  cause  will  not  be  considered  on  rehearing.  Morgan 
et  al.  V.  King,  539. 

ASSIGNMENTS  OF  ERRORS:  See  APPELLATE  PRACTICE. 

ATTACHMENT: 

Contbagts — Indemnity  Bonds — ^YENUE.^An  indemnity  bond  given 
to  a  sheriff  to  indemnify  him  against  damage  for  seizing  personal  prop- 
erty under  a  writ  of  attachment,  and  which  contains  no  provision  mak- 
ing it  payable  in  any  particular  county,  is  not  a  contract  to  be  performed 
in  the  county  wherein  the  attachment  is  levied,  within  the  meaning  of 
section  27  of  the  code  providing  that  actions  upon  contracts  may  be 
tried  in  the  county  in  which  the  contract  was  to  be  performed.  Brewer 
et  cU.  V.  Gordon^  111. 
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Sams— PRAoncB— Changs  of  Ybkus.— Where  an  indeomi^  bond 
was  given  to  a  sheriff  to  indemnify  him  against  damage  for  seizing  per- 
sonal property  under  a  writ  of  attachment  and  the  obligors  in  the  bond 
resided  in  a  different  county  from  that  in  which  the  obligee  resided  and 
in  which  the  attachment  was  leyied,  and  an  action  was  brought  upon 
the  bond  in  the  county  of  the  residence  of  the  obligee  and  summons 
was  served  on  the  obligors  in  the  county  of  their  residence,  ^e  defend- 
ants had  a  right  to  haye  the  cause  remoyed  for  trial  to  the  county  of 
their  residence,  and  a  refusal  by  the  court  to  remove  such  cause  to  the 
county  wherein  the  defendants  resided  upon  application  by  defendants 
was  reversible  error.    lb. 

JUBISDICnON — ATTAOHMSNT   PBOOBEDINGS — COLLATBBAI*   ATTACK 

— Prbsumption.— The  jurisdiction  of  a  court  of  general  jurisdiction  in 
attachment  proceedings  is  general,  and  its  actions  therein  are  aided  by  the 
same  presumptions  as  in  cases  of  personal  service.  Where  jurisdiction 
was  obtained  in  a  case  by  attachment  of  the  property  of  a  nonresident, 
a  judgment  rendered  therein  and  the  property  sold  under  a  special  exe- 
cution, upon  a  collateral  attack  it  will  be  conclusively  presumed  that 
everything  necessary  to  be  done  was  done,  unless  the  contrary  appears 
from  the  record,  and  the  sheriff* s  deed  thereunder  is  sufficient  to  estab- 
lish ownership  in  the  purchaser.     Van  Wagenen  «.  Carpenter^  444. 

Appellate  Practicje— JtTBiSDicriON  op  Supreme  Coubt— Inter- 
VENORS — Value  of  Property. — ^In  an  attachment  suit  where  the  prop- 
erty attached  was  claimed  by  an  intervener  and  the  judgment  was  in 
favor  of  an  intervener,  but  there  was  no  finding  of  value  either  by  the 
jury  or  the  court,  the  supreme  court  has  no  appellate  jurisdiction.  The 
fact  that  the  petition  of  intervention  alleged  the  value  at  more  than 
$2,600  and  the  allegation  of  value  was  not  controverted,  is  not  sufficient 
to  confer  jurisdiction.     The  First  ^at.  Bank  qf  Denver  o.  FolleUy  512. 

ATTORNEY'S  PEBS: 

CoirsTiTUTiONAL  LAW— MsoHAinGS*  LiBNS.— That  part  of  the  me- 
chanic's lien  act  which  provides  for  the  taxing  of  an  attorney's  fee  for 
plaintiff's  attorney  as  costs  in  all  suits  of  foreclosure  in  which  plaintiff 
shall  obtain  a  judgment  and  decree  of  foreclosure,  is  in  contravention 
of  section  6  of  the  bill  of  rights  and  is  therefore  unconstitutional  and 
void.    Davidson  et  aL  v,  Jennings  et  a<.,  187. 

BILLS  AND  NOTES: 

Corporations— Practiob—Yariance.— In  an  action  wherein  it  was 
contended  by  plaintiff  that  certain  notes  and  deed  of  trust  under  which 
defendants  claimed  title  were  void  for  the  reason  that  they  were  exe- 
cuted to  a  foreign  cori)oration  and  at  the  time  of  their  execution  the 
corporation  had  not  filed  the  certificates  and  copy  of  charter  required 
by  statute  to  be  filed  by  foreign  corporations  doing  business  in  the  state, 
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where  the  answer  alleged  that  the  corporation  was  incorporated  in  one 
state  and  the  proof  showed  that  it  was  incorporated  in  another,  the  ya- 
rianoe  was  immaterial.    Miller  v.  WiUiama  et  at.,  34. 

Sams. — ^In  an  action  wherein  it  was  contended  by  plaintiff  that  oer- 
tain  notes  and  deed  of  trost  onder  which  defendants  claimed  title  were 
Yoid  because  they  were  executed  to  a  foreign  corporation,  and  at  the 
time  of  their  execution  the  corporation  had  not  complied  with  the  re- 
quirements of  the  statute  to  authorize  it  to  do  business  in  the  state, 
plaintiff  cannot  object  to  the  proof  of  incorporation  on  the  ground  that 
there  is  a  variance  between  the  allegation  in  the  answer  and  tlie  proof 
as  to  the  state  in  which  the  corporation  in  question  was  incorporated, 
where  plaintiff^s  replication  admits  the  execution  of  the  notes  and  deed 
of  trust  and  clearly  identifies  the  corporation  which  took  the  notes  and 
deed  of  trust  as  the  same  corporation  described  in  defendant's  an- 
swer,   lb, 

CoBPORATioNs— Statutory  Constbuction— Bills  and  Notes. — 
The  purchase  by  a  foreign  corporation  of  negotiable  promissory  notes 
secured  by  a  deed  of  trust  on  real  estate  in  Colorado  is  not  doing  busi- 
ness within  the  state  in  contemplation  of  the  statute  requiring  foreign 
corporations  to  file  certain  certificates  and  copy  of  charter  before  doing 
business  in  the  state.    lb, 

EviDENOB— Payment— Pboof  of  Execution.— Proof  of  payment  of 
interest  on  a  note  by  the  maker  is  prima  facie  proof  of  its  execution. 
McKay  v.  The  BeUcndp  Savings  Bank,  60. 

Intebbst — Penalty. — A  contract  in  a  promissory  note  to  pay  a  oer- 
tain  interest  if  paid  at  maturity  but  if  not  paid  at  maturity  to  pay  a 
higher  rate  of  interest  from  date  of  note  is  not  a  penalty  imposed  for 
the  purpose  of  enforcing  prompt  payment,  but  is  an  agreement  to  pay 
a  higher  interest  on  a  contingency  and  is  enforceable.    lb, 

Intebbst. — When  the  rate  of  interast  at  the  place  where  a  note  is 
made  is  different  from  the  rate  at  the  place  where  it  is  payable,  the  par- 
ties may  stipulate  for  either  rate  and  the  contract  will  gorem.    lb. 

BILLS  OF  EXCEPTIONS:  See  APPELLATE  PRACTICE. 

BOARD  OP  EQUALIZATION: 

Tax  Dbeds— Notice  of  Meeting — Evidence.— A  tax  deed  is  prima 
facie  eyidence  that  the  ten  days'  notice  of  the  meeting  of  the  county 
board  of  equalization  was  published  as  required  by  statute,  and  as  the 
statute  does  not  require  that  proof  of  such  publication  shall  be  filed  or 
recorded,  the  absence  from  the  record  at  the  time  of  trial  of  the  proof 
of  publication  of  notice  is  not  proof  that  the  notice  was  not  published. 
An  owner  who  has  no  grievance  cannot  complain  that  notice  of  the  meet- 
ing of  the  board  of  equalization  was  not  published.  Dtiggan  o.  JfcCM- 
Umghy^. 
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BOARD  OF  EQUALIZATION— Continued. 

Tax  Debds — Time  of  Mebtino.— The  failure  of  the  county  board  of 
equalizatioii  to  meet  at  the  precise  time  fixed  by  statute  does  not  render 
the  assessment  or  levy,  or  a  tax  deed  made  under  such  assessment  and 
levy  invalid.    lb. 

Taxes  and  Taxation—State  Boabd  of  Equauzation— Statutes 
—Repeal.— The  act  of  1899,  Session  Laws,  1899,  page  158,  in  reference 
to  the  equalization  of  values  of  property  for  taxation  amongst  the  sev- 
eral counties  of  the  state  by  the  state  board  of  equalization,  and  provid- 
ing that  the  board  shall  have  power,  as  an  incident  to  such  equalization, 
to  either  increase  or  diminish  the  aggregate  value  of  all  the  taxable 
property  in  the  state  not  to  exceed  five  per  cent,  repeals  sections  of  the 
*  act  of  1891,  Session  Laws,  1891,  p.  294,  which  provides  that  in  no  in- 
stance shall  the  board  reduce  the  aggregate  valuation  of  all  the  counties 
below  the  aggregate  valuation  as  returned  by  the  assessors  of  the  several 
counties.     The  People  v.  Ames,  Assessor  qf  Arapahoe  County y  126. 

Taxes  and  Taxation— State  and  County  Boards  of  Equaliza- 
TION— PowEBS  OF  Eaoh. — The  state  board  of  equalization  has  no  power 
to  revise  the  work  of  the  county  boards,  or  to  equalize  valuations  between 
classes  or  kinds  of  property  in  the  respective  couuties,  but  in  equalizing 
and  adjusting  values  amongst  the  counties,  must  deal  with  the  respec- 
tive valuations  as  returned  by  the  county  assessors,  as  entireties,  and 
any  change  made  in  the  county  valuation  must  be  made  in  the  valuation 
as  a  whole.    i&. 

Samb. — Where  the  state  board  of  equalization  went  beyond  its  au- 
thority and  attempted  to  equalize  the  valuations  between  classes  and 
kinds  of  property  of  a  county,  the  assessor  properly  refused  to  change 
his  tax  rolls  as  directed  by  the  board  to  accord  with  the  values  fixed  by 
the  board.    lb. 

BOARD  OF  PUBLIC  WORKS: 

Offices  and  Officebb— Membeb  of  Board  of  Pubuc  Wobks- 
Tebm  of  Office — Vacancy. — The  power  of  the  governor  to  fill  a  va- 
cancy in  the  ofiice  of  the  board  of  public  works  of  the  city  of  Denver  is 
controlled  by  the  city  charter  and  not  by  section  6,  article  4  of  the  con- 
stitution, and  an  appointmeut  to  fill  such  vacancy  is  for  the  entire  un- 
expired term,  and  not  until  the  next  meeting  of  the  senate,  and  the  gov- 
ernor is  not  required  to  submit  such  appointment  to  the  incoming  senate 
for  confirmation.    Monash  v.  Rhodes,  235. 

BONDS. 

CoNTBACTS— iNDEMNrrr  BONDS— Venub.— An  indemnity  bond  given 
to  a  sheriff  to  indemnify  him  against  damage  for  seizing  personal  prop- 
erty under  a  writ  of  attachment,  and  which  contains  no  provision  mak- 
ing it  payable  in  any  particular  county,  is  not  a  contract  to  be  performed 
in  the  county  wherein  the  attachment  is  levied,  within  the  meaning  of 
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BONDS— Conttjiued. 

section  27  of  the  code  providing  that  actions  upon  contracts  may  be 
tried  in  the  county  in  which  the  contract  was  to  be  performed.  Brewer 
et  aL  V.  Gordon^  111. 

Sams— Praotiob— Changs  of  Venue.— Where  an  indemnity  bond 
was  given  to  a  sheriff  to  indemnify  him  against  damage  for  seizing  per- 
sonal property  under  a  writ  of  attachment  and  the  obligors  in  the  bond 
resided  in  a  different  county  from  that  in  which  the  obligee  resided  and 
in  which  the  attachment  was  levied,  and  an  action  was  brought  upon 
the  bond  in  the  county  of  the  residence  of  the  obligee  and  summons 
was  served  on  the  obligors  in  the  county  of  their  residence,  the  defend- 
ants had  a  right  to  have  the  cause  removed  for  trial  to  the  county  of 
their  residence,  and  a  refusal  by  the«> court  to  remove  such  cause  to  the 
county  wherein  the  defendants  resided  upon  application  by  defendants 
was  reversible  error.    lb, 

Pbactice— Judgment  upon  Pleading— Official  Bonds.— In  an 
action  upon  an  official  bond  where  the  execution  of  the  bond  was  de- 
nied by  one  of  the  sureties,  it  was  error  to  enter  judgment  against  such 
surety  on  the  pleading.  Carlile  v.  The  People  for  the  vse  qf  Pueblo 
County,  116. 

CoNTBACTs — Seals — Scbolls — Pleading.  —  Under  section  440, 
MiUs*  Ann.  Stats.,  providing  that  any  instrument  of  writing  to  which 
the  maker  shall  affix  a  scroll  by  way  of  seal  shall  be  of  the  same  efFect  as 
if  the  same  were  sealed,  where  a  blank  form  of  bond  is  used  with  the 
word  **seaP'  with  a  scroll  around  it  printed  after  the  blank  space  for 
the  signature,  the  maker  of  the  bond  may  adopt  the  printed  word 
and  scroll  as  his  seal.  In  an  action  upon  such  a  bond  an  attempted 
defense  that  defendant  did  not  seal  the  bond  and  did  not  affix  a  scroll 
by  way  of  seal  thereto,  and  that  the  only  seal  upon  the  bond  was  a 
scroll  by  way  of  seal,  and  that  it  was  not  affixed  to  the  bond  by  defend- 
ant or  by  his  authority  or  consent,  is  incomplete  unless  it  go  further 
and  deny  that  he  adopted  the  printed  scroll  as  his  seal.    P>. 

Pleading— Negligence.— In  an  action  upon  an  official  bond  where 
the  surety  attempted  to  plead  in  defense  a  release  on  account  of  the 
negligence  of  plaintiff  in  instituting  proceedings  against  the  principal, 
without  deciding  whether  the  negligence  of  the  obligee  in  beginning 
proceedings  against  the  principal  would  release  the  surety,  it  is  held 
that  a  general  allegation  of  negligence  without  alleging  the  facts  con- 
stituting the  negligence  was  insufficient.    lb. 

Indemnity  Bonds— Public  Policy.— A  bond  given  to  indemnify 
the  clerk  of  a  county  court  on  account  of  money  deposited  in  a  bank  is 
not  void  as  against  public  policy,  nor  in  violation  of  section  1249,  Mills' 
Ann.  Stats.,  which  prohibits  the  loaning  by  any  public  officer  of  any 
money  in  his  possession  by  virtue  of  his  office.  Davie  v.  DwnZewy,  Clerk, 
County  Court,  244. 

CoBPOBATioNB—RBCEiyEBs— Expense  of  Opsbatikg  Coal  Mine-— 
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BONDS— Continued. 

Pbiobitt  of  Liens.— ExpeoMt  incurred  by  a  receiyer  of  a  coal  com- 
pany in  operating  its  mine,  mining  and  selling  coal,  cannot  be  made  a 
lien  on  the  property  prior  to  that  of  mortgage  bondholderB  on  the  ground 
tliat  it  waa  necessary  to  preserve  the  statuB  of  the  property,  nor  on  the 
ground  that  the  expense  incurred  enriched  the  bondholders  by  adding 
value  to  the  property.  The  International  Tnut  Co,  v.  The  United  Coal 
Co,  et  al,,  246. 

MoRTOAeES—TBUBTBSS.— Where  a  trustee  in  a  mortgage,  execnted 
by  a  corporation  to  secure  bonds,  is  improperly  made  a  party  to  a  suit 
by  an  unsecured  creditor  against  the  corporation,  the  bondholders  are 
not  bound  by  the  action  of  the  trustee.    lb, 

BURDEN  OP  PROOF: 

Mbohanigb*  Libns — CONTBACTS. — A  mechanic*8  or  miner^s  lien  is 
the  creature  of  the  statute,  and  attaches  only  by  virtue  of  v^ork  being 
done  or  materials  furnished  under  a  contract,  express  or  implied,  with 
the  owner  of  the  property  upon  which  the  lien  is  claimed,  and  the  bur- 
den of  proving  such  contract  rests  upon  the  party  asserting  it,  and  he 
must  ascertain  for  himself  that  the  party  with  whom  he  deals  holds 
such  relation  to  the  work  being  done  and  the  property  upon  which  it 
is  done,  as  will  entitle  him  to  claim  a  lien  for  the  work  or  material  fur- 
nished.   Davidson  et  at.  v,  Jennings  et  al.,  187. 

Mining  Claims— Assbssment  Wobk— Fobpbitubb. — Wliere  a  min- 
ing claim  has  been  legally  located  a  failure  to  do  the  required  annus) 
assessment  work  will  not  result  in  a  forfeiture  of  the  claim  except  as 
to  a  subsequent  location  made  after  the  expiration  of  the  time  for  per- 
forming the  work,  and  a  party  seeking  to  initiate  a  claim  to  mining 
premises  already  legally  located  on  the  ground  of  failure  of  the  former 
locator  to  do  his  assessment  work  has  the  burden  of  proof  to  show  that 
the  work  was  not  performed.    Beats  o.  Cone  et  a^,  473. 

BURGLARY: 

Cbiminal  Law— Conbpibacy. — Burglary  and  conspiracy  to  commit 
burglary,  are  distinct  and  separate  offenses,  and  one  may  be  made  out 
without  reference  to  the  other,  and  separate  punishment  may  be  inflicted 
upon  conviction  of  each  offense.     Short  et  aL  v.  The  People^  175. 

CERTIORARI: 

Practice.— The  object  of  proceedings  on  certiorari  is  to  correct  er- 
rors of  law  apparent  from  admitted  or  established  facts  and  not  to  set- 
tle those  which  are  disputed.  The  entire  record  of  the  inferior  tribnnal, 
which  it  is  sought  to  review,  is  certified  to  the  court  ordering  the  writ, 
and  upon  this  record  alone  the  cause  is  tried  in  the  superior  triboBal, 
and  not  upon  allegations  in  the  petition  for  the  writ  or  on  facta  not  ap- 
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CERTIORARI— Coneinited. 

peaiiDg  in  the  record.    No  original  eyidence  should  be  received  In  the 

reyiewing  court.    The  People  ex  rel,  Hallett  v,  Arapahoe  County  et  tU,,  80. 

Sams. — ^Upon  certiorari  to  review  the  action  of  the  assessor  and  board 
of  equalization  in  certain  assessments,  the  distiict  court  wiU  only  con- 
sider the  record  embraced  in  the  answer  of  respondents  on  their  return 
to  the  writ,  which  consists  of  the  schedule  returned  by  the  assessor, 
the  petition  of  the  aggrieved  party  to  the  board  and  the  action  of  the 
board  thereon.    Pf. 

Taxes  ahd  Taxation— Objections  to  Abssssment— Pbaotice.— 
An  owner  of  property  having  notice  of  the  assessment  of  his  property 
cannot  in  a  certiorari  proceeding  in  the  district  court  urge  objections 
to  the  assessment  that  he  failed  to  present  to  the  board  of  equaliza- 
tion,   lb. 

CHANGE  OF  VENUE:  See  VENUE. 

CITIES  AND  TOWNS: 

Annexation  op  Contiguous  Tebritoby— Retbospectivb  Laws. — 
The  electors  and  taxpayers  of  a  town  presented  to  the  county  court  a 
petition  to  dissolve  the  municipality  and  annex  the  territory  embraced 
therein  to  a  contiguous  city  in  pursuuice  of  the  statutes  relating  to  the 
annexation  of  contiguous  territory.  An  order  was  granted  on  the  peti- 
tion submitting  the  questions  of  dissolution  and  annexation  to  the 
qualified  voters  of  the  town  at  the  next  general  election  of  the  town. 
Subsequent  to  the  gpranting  of  the  order  and  before  its  submission  to 
the  voters,  the  legislature  amended  the  law  by  enacting  a  new  provision 
that  no  order  should  be  made  by  any  county  court  submitting  the  ques- 
tion of  annexation,  nor  should  the  report  of  the  result  of  an  election  on 
the  submission  of  such  question  be  approved  unless  the  city  to  which 
the  annexation  was  proposed  to  be  made  consented  thereto  by  ordi- 
nance. Heldj  that  the  amendment  was  applicable  to  the  pending  pro- 
ceedings and  was  not  retrospective  in  contemplation  of  the  constitution 
and  statutes,  and  the  county  court  properly  refused  to  approve  the  re- 
port on  the  election  in  favor  of  the  annexation  without  an  ordinance  by 
the  city,  to  which  annexation  was  to  be  made,  consenting  thereto. 
Perry  et  al.  r>.  The  City  of  Denver  et  al,  93. 

Watbb  Supply— Power  to  Protect.— Under  subdivision  68  of  sec- 
tion 4403,  Mills*  Ann.  Stats.,  empowering  municipal  authorities  to  pro- 
tect the  water  of  the  streams  from  which  their  water  supply  is  derived 
from  pollution,  and  for  that  purpose  conferring  jurisdiction  for  a  dia- 
tance  of  five  miles  above  the  point  from  which  the  supply  is  taken,  a 
city  or  town  haa  authority  by  ordinance  to  prohibit  the  keeping  of  any 
pigsty  or  slaughterhouse  upon  or  near  the  stream,  within  five  miles 
from  where  it  takes  its  supply,  the  drainage  from  which  is  capable  of 
contaminating  or  rendering  the  water  impure;  and  the  fact  that  such 
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pigsty  or  slaughterhouse  was  well  kept  for  such  place  is  no  defense  to 
a  prosecution  for  violating  such  ordinance,  as  it  is  a  matter  of  common 
knowledge  that  water  running  oyer  the  surface  of  such  place,  and  reach- 
ing the  streaun,  would  render  the  water  impure  and  unwholesome.  The 
City  qf  Durango  o.  Chapfnan^  169. 

SAMB—JuBiBDiCTioir.— Where  a  city  passed  an  ordinance  under  sub- 
diyision  68,  section  4403,  Mills'  Ann.  Stats.,  for  the  protection  of  the 
stream  above  its  source  of  water  supply  from  pollution,  the  fact  that 
thei*e  was  another  municipal  corporation  located  on  the  stream  above 
the  city  passing  the  ordinance  and  taking  its  water  from  tlie  same 
stream,  and  at  a  point  which  would  give  it  jurisdiction  over  the  same 
territory,  is  no  defense  to  a  violation  of  such  ordinance,  as  the  two 
municipal  corporations  would  have  coextensive  Jurisdiction  to  protect 
the  common  supply  of  water  and  a  pollution  of  the  stream  would  con- 
stitute an  offense  against  each.    lb. 

DiSOBBTIONAKT  POWBBS  OF   CiTY   COUNCIL— MANDAMUS.— Where  a 

city  council  has  power  to  permit  the  laying  of  railway  tracks  in  the 
atreets  of  the  city  and  to  regulate  the  use  thereof,  and  to  compel  the 
removal  of  such  tracks  so  as  to  avoid  unnecessary  interference  with 
the  use  of  the  streets  by  the  public  or  the  owners  of  abutting  property, 
the  power  involves  the  exercise  of  discretion  and  judgment  and  is  not 
subject  to  the  control  of  the  courts  by  mandamia.  Mandamus  will  not 
lie  at  the  suit  of  the  abutting  lot  owners  to  compel  the  city  council  to 
remove  railway  tracks  from  the  street,  notwithstanding  the  occupation 
of  the  street  by  the  railway  company  is  without  authority  of  law  and  is 
.  an  obstruction  which  the  city  council  has  power  to  remove.  The  Peo^ 
pie  ex  rel.  Dyett  v,  McMurray  et  ai.,  277. 

Elbctobs — Eligibility  to  hold  Offigb. — One  who  is  not  a  quali- 
fied elector  of  a  town  is  ineligible  to  hold  the  office  of  trustee  of  the 
town.    Jain  v.  Boasen,  423. 

CLAIMS  AGAINST  COUNTIES: 

Pbacticb. — Before  an  action  can  be  maintained  on  a  claim  against  a 
county,  the  claim  must  have  been  present<ed  to  the  board  of  county  com- 
missioners for  allowance.  In  an  action  begun  before  a  court  of  record 
this  fact  must  be  alleged  in  the  complaint,  and  in  an  action  begun  before 
a  Justice  of  the  peace  and  appealed  from  the  county  court  to  the  supreme 
court  upon  an  agreed  statement  of  facts,  the  statement  must  show  that 
the  claim  was  presented  to  the  board  before  action  was  begun  in  order 
to  sustain  a  judgment  against  the  county.  The  Board  qf  County  Com- 
mi89ioner8  qf  Rio  Orande  County  v.  Phye,  107. 

Appellate  Pbacticb — Obal  Admissions  of  Counsbl.  —The  appel- 
late court  will  not  consider  oral  admissions  of  counsel  made  in  the  trial 
in  the  lower  court  unless  the  admissions  are  preserved  and  properly  ap- 
pear in  the  record.    lb. 
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CLAIMS  AGAINST  COTTSTIES— Continued. 

Appellate  Pbactice. — An  objection  that  a  claim  a^inst  a  county 
was  not  presented  to  the  board  of  county  commissionerB  for  audit  and 
allowance  before  suit  was  brought  thereon,  may  be  raised  for  the  first 
time  in  the  supreme  court.    lb. 

CoNTBAOTB. — A  former  occupant  of  the  Soldiers'  and  Sailors'  Home 
was  refused  readmittance,  and  being  destitute  became  a  charge  upon 
the  county.  There  was  an  understanding  between  the  commander  of 
the  home  and  the  chairman  of  the  board  of  county  commissioners  that 
the  commander  would  try  to  furnish  a  nurse  for  the  pauper  who  was 
helpless,  and  the  commander  did  employ  a  nurse  for  one  day  and  paid 
him  therefor,  but  refused  to  pay  him  anything  further  and  the  nurse 
continued  to  care  for  the  pauper,  the  chairman  of  the  board  knowing 
that  he  expected  pay  for  his  services,  but  not  knowing  that  he  expected 
pay  from  the  county.  The  county  paid  the  board  of  the  nurse  as  well 
as  that  of  the  pauper.  In  an  action  by  the  nurse  against  the  board  of 
county  commissioners  for  compensation  for  his  services,  it  is  held  that 
there  was  no  implied  contract  by  the  board  to  pay  plaintiff  for  his  ser- 
vices and  the  county  is  not  liable.    lb. 

Pees  akd  Salaries— Statutoby  CoNBTBUcnoN— Fees  op  Justios 
OF  THE  Peace  in  Criminal  Trials. — Under  section  1005,  3  Mills'  Ann. 
Stats.,  the  allowance  or  disallowance  of  the  statutory  fees  of  a  justice  of 
the  peace  in  criminal  trials  is  discretionary  with  the  board  of  county 
commissioners  and  is  not  reviewable  by  the  courts.  The  Board  qf  County 
Commisiionera  cf  Pitkin  County  v.  Sanders,  122. 

COLLATERAL  ATTACK: 

Pbactiob— Evidence.— As  against  a  collateral  attack,  the  action  of 
the  land  department  in  issuing  a  patent  to  a  mining  claim  is  conclusive 
that  all  steps  necessary  to  a  valid  location  have  been  taken.  In  an  ac- 
tion between  a  tunnel  site  locator  and  a  prior  lode  locator,  involving  the 
right  to  a  blind  vein  cut  by  the  tunnel  underneath  the  lode  location,  evi- 
dence offered  by  the  tunnel  locator  to  prove  that  at  the  time  of  the  lo- 
cation of  the  tunnel  no  discovery  of  mineral  in  place  had  been  made  on 
the  lode  location,  was  properly  rejected.  The  Calhoun  Gold  Mining  Co. 
V.  The  Ajax  Gold  Mining  Co.,  1.' 

CONSPIRACY. 

Obiminal  Law — Burolabt. — Burglary  and  conspiracy  to  commit 
burglary,  are  distinct  and  separate  offenses,  and  one  may  be  made  out 
without  reference  to  the  other,  and  separate  punishment  may  be  inflicted 
upon  conviction  of  each  offense.     Short  et  al.  v.  The  People,  176. 

Evidence. — The  unlawful  agreement  is  the  g^st  of  the  crime  of  con- 
spiracy, but  evidence  of  the  consummation  of  the  conspiracy  is  always 
admissible  as  a  circumstance  tending  to  prove,  and  as  throwing  light 
upon  it.    lb. 
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EviDBNCB— Confession — ADiassrsTLmr  —  Coconspirator. — A  re- 
quest on  behalf  of  one  coconspirator  to  instruct  the  jury  to  disregard 
the  whole  of  admissions,  declarations  and  confessions  of  another  con- 
spirator as  against  the  first,  was  proi>erly  refused  where  part  of  the  ad- 
missions were  made  in  the  presence  of  the  defendant  making  the  re- 
quest,   lb. 

Same. — ^The  admission  in  evidence  on  the  trial  of  two  coconspirators 
of  the  confession  of  one  is  not  reversible  error  where  the  confession  after 
it  was  made  was  repeated  in  substance  in  the  presence  of  the  other,  and 
its  truth  virtually  admitted.    lb. 

Instructions — Harmubss  Error. — An  instruction  that  a  conspiracy 
Is  an  agreement  between  two  or  more  parties  to  do  a  lawful  act  in  an 
unlawful  manner  is  under  our  statute  erroneous  in  the  abstract,  but 
where  the  object  of  the  conspiracy  aa  charged  was  to  commit  burglary, 
the  error  was  harmless,    lb, 

CONSTITUTIONAL  LAW. 

Taxes  and  Taxation.— Section  3792,  Mills'  Ann.  Stats.,  in  so  far  as 
it  relates  to  money,  notes  and  credits,  is  not  in  contravention  of  sectifm  3, 
article  10  of  the  constitution,  by  requiring  an  assessment  of  the  amount 
instead  of  the  value  of  such  money,  notes  and  credits.  7^  People  ex 
rel.  Hallett  v.  Arapahoe  County^  86. 

Question  from  Governor— Construction  of  Statute— Private 
Rights. — The  court  will  not  in  answer  to  a  question  from  the  governor 
construe  existing  statutes  when  by  so  doing  the  private  rights  of  per- 
sons would  be  passed  upon  without  giving  them  an  opportunity  to  be 
heard.     In  re  Leasing  qf  State  Lands,  90. 

Mechanics'  Liens— Attorney's  Fees.— That  part  of  the  mechanic's 
lien  act  which  provides  for  the  taxing  of  an  attorney's  fee  for  plaintiff's 
attorney  as  costs  in  all  suits  of  foreclosure  in  which  plaintiff  shall  obtain 
a  judgment  and  decree  of  foreclosure,  is  in  contravention  of  section  6  of 
the  bill  of  rights  and  is,  therefore,  unconstitutional  and  void.  Datidson 
et  dl.  V,  Jennings  et  aZ.,  187. 

CONTRACTS: 

Bills  and  Notes— Interest— Penalty. — ^A -contract  in  a  promis- 
sory note  to  pay  a  certain  interest  if  paid  at  maturity  but  if  not  paid  at 
maturity  to  pay  a  higher  rate  of  interest  from  date  of  note  is  not  a 
penalty  imposed  for  the  purpose  of  enforcing  prompt  payment,  but  is 
an  agreement  to  pay  a  higher  interest  on  a  contingency  and  is  enforce- 
able.   McKay  v.  The  Belknap  Savings  Bank,  50. 

Bills  and  Notes — Interest. — When  the  rate  of  Interest  at  the  place 
where  a  note  is  made  is  different  from  the  rate  at  the  place  where  it  is 
payable,  the  parties  may  stipulate  for  either  rate  and  the  contract  will 
govern,    lb. 
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Lajidlosd  ahd  Tknakt — Skcubtty  fob  Rent— SuBTBHAin? — Sub- 
BXHDBB  OF  LxASB. — A  lessoe  deposited  with  his  landlord  money  to 
guarantee  th»t  he  would  retain  the  premises  and  pay  the  rent  for  the 
term,  and  afterwards  assigned  the  lease,  the  lessor  accepting  the  as- 
signee as  tenant  Before  the  expiration  of  the  term  the  subtenant 
foiled  and  the  landlord  took  possession  of  the  building,  sold  out  tlie 
balance  of  the  snbtenanVs  goods,  paid  himself  rent  up  to  the  time  of 
cloring  out  the  business,  and  paid  a  balance  to  the  subtenant,  and  re- 
tidned  possession  of  the  building.  Held,  that  the  resumption  of  pos- 
session by  the  landlord  was  a  cancellation  of  the  lease  contract  and  re- 
leased both  the  original  and  subtenant  from  fui*tber  liability  for  rent  on 
the  oontraot,  and  the  original  lessee  was  entitled  to  recover  back  his 
deposit.    Carmm  et  al.  v.  Arvantea  et  al,  T7. 

Claim  aoaihst  County. — ^A  former  occupant  of  the  Soldiers*  and 
Sailors'  Home  was  refused  readmittance,  and  being  destitute  became  a 
charge  upon  the  county.  There  was  an  understanding  between  the 
commander  of  the  home  and  the  chairman  of  the  board  of  county  com- 
missioners that  the  commander  would  try  to  furnish  a  nurse  for  the 
pauper  who  was  helpless,  and  the  commander  did  employ  a  nui-se  for 
one  day  and  paid  him  therefor,  but  refused  to  pay  him  anything  further 
and  the  nurse  continued  to  care  for  the  pauper,  the  chairman  of  the 
board  knowing  that  he  expected  pay  for  his  services,  but  not  knowing 
that  he  expected  pay  from  the  county.  The  county  paid  the  board  of 
the  nurse  as  well  as  that  of  the  pauper.  In  an  action  by  the  nurse 
against  the  board  of  county  commissioners  for  compensation  for  his 
services,  it  is  held  that  there  was  no  implied  conti-act  by  the  board  to 
pay  plaintiff  for  his  services  and  the  county  Is  not  liable.  The  Board 
tf  County  CommUaUmerB  cf  Bio  Grand  County  v.  Phye,  107. 

Indkmnitt  Bonds— Ybnue. — ^An  indemnity  bond  given  to  a  sheriff 
to  indemnify  him  against  damage  for  seizing  personal  property  under  a 
writ  of  attachment,  and  which  contains  no  provision  making  it  payable 
in  any  particular  county,  is  not  a  contract  to  be  performed  in  the  county 
wherein  the  attachment  is  levied,  within  the  meaning  of  section  27  of 
the  code  providing  that  actions  upon  contracts  may  be  tried  in  the 
county  in  which  the  contract  was  to  be  performed.  Brewer  et  al,  v. 
Gordon,  111. 

Easbmkvts — ^Allbyw AY. —Where  an  alleyway  was  moved  for  the 
benefit  of  certain  premises  across  which  it  ran,  and  a  tenant  of  the 
premises  entered  into  an  agreement  with  lot  owners  who  had  an  ap- 
purtenant interest  in  the  old  alleyway,  but  had  no  right  by  grant  in 
the  new  one,  that  he  would  not  close  the  alley  for  three  years,  the 
agreement  might  be  admissible  in  evidence  as  showing  that  the  parties 
had  no  right  to  the  use  of  the  alley  by  prescription  or  limitation,  but 
was  not  an  instrument  affecting  the  title  to  the  premises  across  which 
the  alley  ran,  upon  which  the  owner  could  rely  as  a  surrender  by  the 
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parties  thereto  of  their  apportenant  right  of  way  aoroBS  his  premifes. 

Durkee  et  al.  v.  Jone$^  159. 

Mkohanics*  Likns— Bubdkn  of  Pboof.— a  mechanic's  or  miner's 
lien  is  the  creature  of  the  statute,  and  attaches  only  by  Tirtue  of  work 
being  done  or  materials  furnished  under  a  contract,  express  or  implied, 
with  the  owner  of  the  property  upon  which  the  lien  is  cUimed,  and  the 
burden  of  proving  such  contract  rests  upon  the  party  asserting  it,  and 
he  must  ascertain  for  himself  that  the  party  with  whom  he  deals  holds 
such  relation  to  the  work  being  done  and  the  property  upon  which  it  is 
done,  as  will  entitle  him  to  claim  a  lien  for  the  work  or  material  fur^ 
nlshed.    Davidson  et  cU.  v,  Jennings  et  aZ.,  187. 

Watbb  Rights — Plxadino.— Under  a  contract  whereby  a  ditch  com- 
pany sold  to  a  landowner  a  one-half  water  right  of  a  certain  quantity  to 
be  used  upon  a  certain  described  forty  acres  of  land,  and  which  stipu- 
lated that  the  water  was  to  be  used  upon  no  other  land  than  that  de- 
scribed and  that  the  purchaser  should  permit  no  part  of  the  water  to 
run  to  waste  and  should  take  no  more  than  enough  for  the  purpose 
stipulated,  and  that  as  soon  as  a  sufficient  quantity  had  been  used  for 
that  purpose  it  should  be  shut  off  until  it  was  again  needed  for  the  same 
purpose,  the  ditch  company  brought  an  action  to  restrain  the  landowner 
from  using  the  water  upon  other  lands  than  the  forty  acres  described 
in  the  contract,  alleging  that  he  had  irrigated  other  lands  in  addition 
to  the  forty  acres,  and  in  so  doing  had  used  more  water  than  was  neces- 
sary to  irrigate  the  forty  acres.  The  defendant  answered  by  admitting 
that  he  had  used  the  water  to  irrigate  additional  land,  but  denied  that 
he  thereby  used  a  larger  amount  of  water  than  was  necessary  or  for  a 
longer  time  than  was  required  to  irrigate  the  tract  described  in  the  con- 
tract Held,  that  the  answer  denied  none  of  the  material  specific  acts 
alleged  in  the  complaint  as  a  violation  of  the  contiact  and  stated  no  de- 
fense, and  a  demurrer  to  the  answer  was  properly  sustained.  Wright 
V.  The  Platte  Valley  Irrigation  Co.,  S22. 

Water  Rights — Public  Policy. — ^A  contract  between  a  ditch  com- 
pany and  landowner  whereby  the  company  agrees  to  furnish  water  to 
the  landowner  to  irrigate  a  certain  described  tract  of  land,  and  which 
restricts  the  use  of  the  water  to  the  land  specified,  and  limits  the  amount 
and  time  of  its  use  to  what  is  necessary  and  requisite  for  the  purpose 
of  irrigating  the  land  specified,  is  not  unreasonable  and  against  public 
policy,  but  is  valid  and  may  be  enforced  against  the  landowner.     lb. 

Pabtnbbship— Dissolution— Assumption  of  Lzabilxtibs.— Where 
a  partnership  is  dissolved  by  one  partner  selling  to  his  copartners  all 
his  interest  in  the  business  and  assets  of  the  firm,  it  is  competent  for 
them  to  contract  as  between  themselves  who  shall  assume  the  liabilities 
of  the  partnership,  and  if  the  contract  is  silent  on  the  question  it  will 
be  inferred  that  the  purchasing  partners  assumed  the  payment  of  tiie 
debts  of  the  partnership.    Cobb  v.  Benedict^  342. 
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Sajib — AcoouHTiKO— Credits— Where  a  partnership  is  dissolved  by 
a  partner  selling  all  his  interest  in  the  business  and  assets  of  the  firm 
to  his  copartners  at  a  certain  price,  in  the  absence  of  any  agreement  to 
the  contrary,  it  will  be  presumed  that  all  former  accounts  between  them 
growing  out  of  and  connected  wi^  the  partnership  transactions  are 
adjusted  and  settled,  and  it  will  be  assumed  that  a  credit  standing  on 
the  books  in  favor  of  the  selling  partner  was  included  in  the  settlement. 
But  such  credit  may  be  shown  to  have  been  excepted  by  express  con- 
tract from  the  sale.    lb, 

MoBTGAOES — Public  Tbubtebs— Extension  of  Contbact — Statu- 
tory Construction. — The  act  of  1894  creating  the  office  of  public  trus- 
tee, and  providing  that  any  deed  of  trust  naming  any  other  trustee  shall 
be  deemed  a  mortgage  and  be  foreclosed  only  through  the  courts,  but 
which  further  provides  that  the  act  shall  not  affect  the  extension  of  any 
indebtedness  secured  by  deed  of  trust  executed  and  recorded  prior  to 
the  time  when  the  act  took  effect  and  that  such  deeds  of  trust  may  be 
foreclosed  as  by  their  terms  provided  whether  to  secure  the  original 
indebtedness  or  an  extension  thereof,  cannot  be  limited  to  a  mere  exten- 
sion of  time  without  any  change  of  terms,  but  must  be  construed  to 
permit  the  parties  to  arrange  an  extension  upon  such  terms  as  they 
may  mutually  agree,  and  must  necessarily  authorize  the  execution  of 
agreements  evidencing  such  extensions.  Brewer  et  al.  v,  Harrison  et  oZ., 
849. 

Same. — ^An  agreement  of  extension  of  time  of  an  indebtedness,  se- 
cured by  deed  of  trust,  whereby  a  third  party  assumed  the  indebtedness 
and  promised  to  pay  the  debt  in  gold,  which  agreement  was  accepted 
by  the  obligee,  did  not  take  the  contract  without  the  provision  of  the 
statute  of  1894  authorizing  the  extension  of  time  of  indebtedness  se- 
cured by  deed  of  trust  without  affecting  the  trustee^s  right  to  fore- 
close,   lb. 

Deeds  op  Trust— Assumption  of  Debt.— Where  the  grantor  in  a 
deed  of  trust  conveyed  a  one-half  interest  in  the  property  to  a  third 
party,  his  grantee  assuming  an  obligation  to  pay  the  mortgage  debt, 
and  afterwards  and  before  a  foreclosure,  said  grantor  conveyed  his  in- 
terest, in  an  action  by  said  grantor  and  his  last  grantee  to  set  aside  an 
illegal  foreclosura  sale  the  first  grantee  who  has  assumed  the  mortgage 
debt  could  properly  be  made  a  party  to  compel  him  to  comply  with  his 
contract  and  pay  the  mortgage  debt  or  place  his  grantor  and  his  suc- 
cessor in  interest  in  tUUua  guo,  said  grantor  and  his  successor  offering 
to  carry  out  their  part  of  the  contract.    P). 

Sales— Parol  Evidence— Written  Instruments.— The  rule  that 
parol  evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument  does  not  apply  to  written  instruments  introduced  to 
establish  an  agreement,  which  are  merely  in  execution  of  a  contract 
which  they  do  not  profess  to  show  or  which  are  but  incidents  or  results 
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of  such  cootraet.  Where  by  an  oral  agreement  two  separate  stocks  of 
goods  were  transferred  and  afterwards  a  bill  of  sale  was  made  and  de- 
livered Indnding  only  one  of  the  stocks,  parol  evidence  was  admissible 
to  prove  the  contract  and  to  show  that  it  included  both  stocks.  De  8L 
Atibin  0.  Marshall  Field  A  Co.,  414. 

SAI.K8— Rkplbvin. — Where  a  firm  transferred  two  stocks  of  goods 
the  vendee  entering  into  possession,  and  afterwards  by  a  tripartite 
agreement  between  the  vendee,  a  member  of  the  vendor  firm  and  a 
creditor  of  the  firm,  Uie  vendee  transferred  both  stocks  back  to  the 
vendor  who  transferred  them  to  the  creditor,  but  the  bills  of  sale  after- 
wards executed  included  only  one  of  the  stocks  which  the  creditor  took 
possession  of,  the  contract  for  both,  stocks  was  an  executed  one  and  the 
purchasing  creditor  might  maintain  a  suit  in  replevin  to  recover  posses- 
sion of  the  other  stock  of  goods,  and  the  fkct  that  the  party  directly 
transferring  the  goods  to  him  was  not  in  possession  at  the  time  could 
not  affect  his  right  to  maintain  his  action,  since  he  claimed  the  trans- 
fer of  both  stocks  to  him  by  the  tripartite  agreement  between  the  three 
parties  and  he  was  entitled  to  maintain  the  action  independent  of  the 
subsequent  transfer  of  the  member  of  the  debtor  firm.    lb. 

Saijbs--<)o]V8Ii>xbatiok— Waivkb—Rbplbvik.— In  an  action  of  re- 
plevin for  possession  of  a  stock  of  goods  claimed  under  a  tripartite 
agreement  whereby  defendant  transferred  the  stock  to  a  third  party 
and  that  party  to  plaintiff,  it  was  not  error  to  refuse  to  permit  defend- 
ant to  show  that  property  upon  which  he  accepted  a  deed  of  trust,  from 
the  third  party,  as  part  consideration  for  the  transfer,  was  incumbered 
by  an  attachment  at  the  time  he  accepted  it,  where  he  did  not  offer  to 
show  that  he  accepted  it  in  ignorance  of  the  attachment,  or  that  upon 
discovery  of  its  existence  he  had  offered  to  reconvey  the  property  cov- 
ered by  the  deed  of  trust,  but  at  the  time  of  the  trial  it  appeared  he 
still  claimed  tmder  the  deed  of  trust.  Having  accepted  Uie  deed  of 
trust,  and  continued  to  claim  thereunder  after  knowledge  of  the  in- 
cumbrance, which  he  might  have  objected  to  at  the  time  he  received 
it,  he  waived  his  right  to  object  on  that  account    lb* 

CONTRIBUTORY  NEGLIGENCE:  See  NEGLIGENCE. 

CONVEYANCES: 

Warbantibs. — ^Where  grantors  by  warranty  deed  advanced  money  to 
procure  patent  to  the  land  granted  in  the  name  of  a  third  party,  in  an 
action  by  the  grantees  against  the  grantors  and  the  patentee  to  quiet 
title,  the  defendants  were  not  entitled  to  have  the  money  advanced  for 
patent  refunded.  DeLong  et  al.  v.  Patterson,  Beceiver  qf  The  Colo.  Se- 
euritiea  Co.,  80. 

Acknowlbdqmbni>-~Chakox  of  Datb.— a  change  of  the  date  of 
acknowledgment  of  a  deed  of  trust,  from  a  former  date  to  the  date  of 
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delivery,  made  with  the  consent  of  the  parties  to  the  instrainent  doeti 

not  invalidate  the  deed.    Miller  v.  Williams  et  al.^  84. 

DxBDS  OF  Tbubt—Resionation  of  Tbustbb— Evidbhcb— Pbx- 
suMPnoH. — A  written  resignation  of  the  trustee  in  a  deed  of  trust  in 
the  possession  of  the  party  claiming  under  it  is  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  to  have  been  delivered  at  the  time 
it  bears  date  and  is  admissible  in  evidence  without  further  proof  of  de- 
livery, and  an  instrument  that  makes  it  plain  that  the  trustee  intends 
to,  and  does,  resign  his  office  as  trustee  under  the  deed  in  question  is 
sufficiently  certain  to  constitute  a  valid  resignation.    Ib» 

Dbxds  of  Tbust— Powebs  of  Trustee — Resignation.— A  tmstee 
in  a  deed  of  trust,  although  he  lias  accepted  the  trust,  may  resign  and 
refuse  to  act,  either  before  or  after  default  of  the  grantor,  without  the 
consent  or  request  of  any  one.    lb. 

Deeds  of  Tbubt— Gbantee  of  Equity  of  Rbdemption.—A  plain- 
tiff who  is  grantee  of  an  equity  of  redemption  cannot  in  law  occupy 
any  better  position  than  the  grantor  in  the  deed  of  trust  would  have 
done  if  he  himself  had  brought  the  action.    lb. 

Wateb  Rights.— Whether  or  not  a  deed  to  land  conveys  a  water 
right  used  upon  such  land,  depends  upon  the  intention  of  the  grantor, 
to  be  determined  from  the  terms  of  the  deed,  or  when  the  deed  is  silent 
as  to  such  water  right,  from  the  circumstances  surrounding  the  trans- 
action.   Daum  et  aL  v.  Conley  et  aZ.,  66. 

Wateb  Rights — Pabties.— The  transfer  of  a  water  right,  to  avoid 
the  statute  of  frauds,  should  be  in  writing,  signed  by  the  party  making 
it,  but  the  objection  that  such  transfer  was  not  made  in  writing  cannot 
be  raised  by  those  who  were  neither  parties  nor  pdvies  to  the  agree- 
ment,   lb. 

Evidence— Shbbiff'b  Deed.— The  recitals  in  a  sherifTs  deed  are 
prima  fade  evidence  that  the  provisions  of  the  law  in  relation  to  the 
sale  of  land  upon  execution  have  been  complied  with.  The  Bay  State 
Mining  <ft  Townsite  Co.  v.  Jackson  et  oZ.,  139. 

Same. — Where  the  purchaser  at  a  sheriff  ^s  sale  assigned  the  certifi- 
cate of  purchase,  a  recital  of  the  assignment  in  the  sheriff's  deed  to  the 
assignee  was  prima  facie  proof  of  the  assignment.    lb. 

Mining  Claim — ^Abandonment — Evidence — Estoppel. — ^To  con- 
stitute an  abandonment  of  a  placer  mining  claim  the  party  must  leave 
the  property  with  the  intention  of  relinquishing  all  right  to  it.  A  con- 
veyance of  the  property  is  evidence  of  a  claim  to  it,  and  conclusively 
shows  that  no  abandonment  had  taken  place,  and  the  acceptance  of  tiie 
deed  conclusively  precludes  the  vendee  from  asserting  that  the  premises 
had  been  abandoned  by  the  vendor.    lb. 

Basements. — Where  the  owner  of  a  lot  to  which  an  alleyway  waa 
appurtenant  conveyed  the  lot  by  warranty  deed,  the  right  to  the  use  of 
the  alley  passed  with  the  deed  without  express  mention,  and  a  suImi»> 


Digitized  by 


Google 


606  Index. 

CONVEYANCES— ContinucA 

quent  conveyance  by  the  grantor  of  her  interest  in  the  alley  eonveyed 

no  rights  therein.    Durkee  et  al,  v.  Jones^  159. 

Samb. — Where  the  owner  of  a  lot  to  which  an  alleyway  was  appur- 
tenant conveyed  by  warranty  deed  that  part  of  the  lot  to  which  the 
alleyway  was  servient,  including  the  ground  embraced  in  the  alley  with- 
out any  reservation  of  rights  in  the  alley,  the  deed  operated  to  release 
whatever  right  the  grantor  had  in  the  premises  conveyed  for  alley  pur- 
poses, and  a  subsequent  grantee  of  the  balance  of  the  lot  acquired  no 
righto  in  the  alley.    lb. 

Limitation ~ Color  of  Titlb. —The  statute  of  limitation,  sec- 
tion 2024,  3  Mills'  Ann.  State.,  contemplates  that  the  color  of  title  on 
which  one  who  invokes  the  benefit  of  the  statute  relies,  must  be  based 
on  a  paper  title.    lb, 

Inchoatb  Prbsobiptivb  Rights.— Inchoate  prescriptive  righto  to 
easemento  do  not  pass  by  deed,  unless  specifically  mentioned,  and  al- 
though an  alley  has  been  in  existence  for  more  than  twenty  years  if  the 
deeds  under  which  the  lot  owners  claim  title  do  not  mention  the  alley, 
and  none  of  the  lot  owners  nor  any  of  their  grantors  enjoyed  the  use  of 
the  alley  for  twenty  years,  no  right  by  prescription  has  been  acquired 
in  the  alley.    lb. 

Easements — Parol  Licbnsb — Innocent  Furohasbr— Evidbnob. 
— A  parol  license  for  the  use  of  an  alley  given  by  the  owner  of  the  domi- 
nant estate  in  the  premises  to  which  the  alley  is  appurtenant,  though 
under  certain  conditions  it  might  be  binding  upon  the  grantor,  could 
not  affect  a  subsequent  innocent  purchaser  of  the  premises  without 
notice  of  the  license,  and  such  parol  agreement  is  not  admissible  in  evi- 
dence against  such  innocent  purchaser.    lb. 

Easements  —  Alley  WAY  —  Contracts.  —  Where  an  alleyway  was 
moved  for  the  benefit  of  certain  premises  across  which  it  ran,  and  a 
tenant  of  the  premises  entered  into  an  agreement  with  lot  owners  who 
had  an  appurtenant  interest  in  the  old  alleyway,  but  had  no  right  by 
grant  in  the  new  one,  that  he  would  not  close  the  alley  for  three  years, 
the  agreement  might  be  admissible  in  evidence  as  showing  that  the 
parties  had  no  right  to  the  use  of  the  alley  by  prescription  or  limita- 
tion, but  was  not  an  instrument  affecting  the  title  to  the  premises  across 
which  the  alley  ran,  upon  which  the  owner  could  rely  as  a  surrender  by 
the  parties  thereto  of  their  appurtenant  right  of  way  across  his  prem- 
ises,   lb. 

Trusts  and  Trustees— After- Acquired  Title— Statutory  Con- 
struction.— Section  430,  Mills^  Ann.  State.,  providing  that  if  any  per- 
son shall  convey  land  not  being  possessed  of  the  legal  estete  or  interest 
therein  at  time  of  sale,  any  after-acquired  title  by  the  vendor  shall  be 
taken  and  held  in  trust  for  the  vendee  does  not  apply  where  the  vendor 
held  the  naked  legal  title  in  trust,  and  conveyed  it  in  execution  of  tbB 
trust    Such  a  vendor  is  not  estopped  from  subsequently  aoquiriog  a 
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CONVEYANCES— Continued. 

beneflcial  interest  in  the  property  and  may  enforce  such  interest  against 

his  vendee.     Van  Wagenen  v.  Carpenter^  444. 

CORPORATIONS: 

Pbaoticb—  Vabiancb.— In  an  action  wherein  it  was  contended  by 
plaintiff  that  certain  notes  and  deed  of  trust  under  which  defendants 
claimed  title  were  void  for  the  reason  that  they  were  executed  to  a  for- 
eign corporation  and  at  the  time  of  their  execution  the  corporation  had 
not  filed  the  certificates  and  copy  of  charter  required  by  statute  to  be 
filed  by  foreign  corporations  doing  business  in  the  state,  where  the  an- 
swer alleged  that  the  corporation  was  incorporated  in  one  state  and  the 
proof  showed  that  it  was  incorporated  in  another,  the  variance  was  im- 
material.   MUler  V.  Williams  et  al,  34. 

Samb. — In  an  action  wherein  it  was  contended  by  plaintiff  that  cer- 
tain notes  and  deed  of  trust  under  which  defendants  claimed  title  were 
void  because  they  were  executed  to  a  foreign  corporation,  and  at  the 
time  of  their  execution  the  corporation  had  not  complied  with  the  re- 
quiraments  of  the  statute  to  authorize  it  to  do  business  in  the  state, 
plaintiff  cannot  object  to  the  proof  of  incorporation  on  the  ground  that 
there  is  a  variance  between  the  allegation  in  the  answer  and  the  proof 
as  to  the  state  in  which  the  corporation  in  question  was  incor- 
porated, where  plaintiff^s  replication  admits  the  execution  of  the  notes 
and  deed  of  trust  and  clearly  identifies  the  corporation  which  took  the 
notes  and  deed  of  trust  as  the  same  corporation  described  in  defendant's 
answer.    lb. 

Statdtoby  Constbuction— Bills  and  Notes.— The  purchase  by  a 
foreign  corporation  of  negotiable  promissory  notes  secured  by  a  deed 
of  trust  on  real  estate  in  Colorado  is  not  doing  business  within  the  state 
in  contemplation  of  the  statute  requiring  foreign  corporations  to  file 
certain  certificates  and  copy  of  charter  before  doing  business  in  the 
state.    lb. 

Reobivebb. — A  receiver  should  not  be  appointed  for  a  corporation  in  an 
action  by  a  simple  contract  creditor  to  prevent  the  corporation  from 
fraudulently  disposing  of  its  property,  and  putting  beyond  its  power  the 
ability  to  respond  to  a  Judgment  sought  to  be  obtained  on  an  unsecured 
debt     The  International  Tnist  Co.  v.  The  United  Coal  Co.,  246. 

Rbcbivbbs — Railboads — Expense  of  Opebation — Pbiob  Libns. — 
Where  a  receiver  has  been  appointed  for  an  insolvent  railroad  corpora- 
tion pending  a  suit  to  foreclose  a  mortgage  executed  by  the  company, 
the  road  may  be  operated  by  the  receiver  and  the  expenses  of  operation, 
incurred  by  him,  as  well  as  certain  kinds  of  indebtedness  theretofore 
incurred  by  the  company,  may  be  made  a  first  lien  upon  the  income,  and 
if  that  is  not  sufficient  for  the  purpose,  then  upon  the  corpus  of  the 
property  superior  to  that  of  the  prior  mortgage,  but  this  doctrine  does 
not  apply  to  ordinary  private  corporations  engaged  in  purely  private 
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business.  In  administering  the  afiCairs  of  an  ordinary  insolTont  private 
corporation  for  which  a  receiver  has  been  appointed,  a  court  of  equity 
has  not  the  power  to  authorize  the  receiver  to  incur  indebtedness  for 
carrying  on  the  business,  and  to  make  the  same  a  lien  upon  the  property 
superior  to  that  of  prior  lien  holders  without  their  consent,  unless  suoh 
indebtedness  relate  strictly  to,  and  is  necessary  for,  the  preservation  of 
the  ataiua  of  the  property  at  the  time  of  the  appointment  of  the  receiver. 
lb. 

Receivbbs— ExPBNSB  OF  Opbbatino  Goal  Mikb— Pbiobitt  of 
LiBNS.— Expenses  incurred  by  a  receiver  of  a  coal  company  in  operating 
its  mine,  mining  and  selling  coal,  cannot  be  made  a  lien  on  the  property 
prior  to  that  of  mortgage  bondholders  on  the  ground  that  it  was  neces- 
sary to  preserve  the  status  of  the  property,  nor  on  the  ground  that  the 
expense  incurred  enriched  the  bondholders  by  adding  value  to  the 
property.    lb. 

Same— Estoppel.— -Where  a  receiver  was  appointed  for  an  insolvent 
corporation  at  the  suit  of  an  unsecured  creditor  to  prevent  the  coriH>ra- 
tion  from  disposing  of  its  proi>erty,  the  fact  that  the  trustee  and  bond- 
holders secured  by  a  first  mortgage  on  the  property  of  the  corporation 
knew  that  the  receiver  was  conducting  the  business  of  the  corporation 
and  did  not  object  thereto  nor  take  any  active  steps  to  intervene  in  the 
suit,  nor  bring  immediate  suit  to  foreclose  the  mortgage  did  not  estop 
them  from  objecting  to  the  expenses  incurred  by  the  receiver  in  operat- 
ing the  business  being  made  a  prior  lien  to  their  mortgage  lien,  where 
the  holders  of  the  receiver's  certificates  had  notice  of  the  mortgage  and 
the  trustee  and  bondholders  on  every  occasion  when  called  uinm  to  act 
protested  against  anything  that  would  give  preference  over  them  to  per- 
sons dealing  with  the  receiver.    lb. 

MoKT&AGBB— Bonds — Tbustbes. — Where  a  trustee  in  a  mortgage, 
executed  by  a  corporation  to  secure  bonds,  is  improi>erly  made  a  party 
to  a  suit  by  an  unsecured  creditor  against  the  corporation,  the  bond- 
holders are  not  bound  by  the  action  of  the  trustee.    lb. 

Insolvent  Mining  Company  —  Rbcbiybbs  —  Libns. — Under  sec- 
tion 497,  Mills'  Ann.  Stats.,  authorizing  courts  of  equity  to  dissolve  and 
close  up  insolvent  corporations  and  to  appoint  a  receiver  therefor,  the 
court  has  no  power  through  a  receiver  appointed  for  an  insolvent  min- 
ing corporation  to  operate  the  mines  of  the  insolvent  company  and  to 
make  the  expenses  created  thereby  a  first  and  paramount  lien  on  the 
proi>erty  of  the  corporation  superior  to  existing  liens*  The  court  may 
authorize  the  creation  of  an  indebtedness  and  make  the  same  a  first  lien 
for  the  purpose  of  paying  the  necessary  expenses  of  the  care  and  custody 
and  the  realization  and  preservation  of  the  property  of  the  corporation, 
but  for  no  other  purpose.  Standley  ei  al.  v.  7^  Hendrie  A  BoUkqff 
Iffg.  Co.,  831. 

Actions  by  Stockholdkbs. — The  general  rule  is  that  an  action  can- 
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Dot  be  maintained  by  stockholders  on  behall  of  the  corporation  unless 
it  appears  that  the  pai*ty  bringing  the  action  has  exhausted  the  means 
of  putting  the  corporation  in  motion.  Where,  however,  the  cause  of 
action  sought  to  be  maintained  on  the  part  of  a  stockholder  belongs  to 
the  corporate  entity,  it  is  only  necessary  to  show  that  unless  the  action 
is  permitted  there  will  be  a  failure  .of  justice,  and  that  the  corporation 
actually  or  virtually  refuses  to  institute  the  action.  Mtngan  et  al.  v. 
King,  539. 

Samje. — In  an  action  by  a  stockholder  of  a  bank  on  behalf  of  himself 
and  other  stockholders  to  set  aside  a  fraudulent  transfer  of  mining  stock 
by  the  bank  to  certain  of  its  directors,  a  complaint  that  shows  that  plain- 
tiff made  a  request  upon  the  board  of  directors  to  bring  the  action  and 
advised  them  of  the  matters  of  complaint,  that  the  board  refused  to 
authorize  the  bank  to  bring  the  action,  that  one  half  of  the  board  as  it 
existed  were  directors  who  were  interested  as  purchasers  of  the  stock, 
that  the  interested  directors  controlled  more  than  one  third  of  the  cap- 
ital stock  of  the  bank,  and  that  under  the  articles  of  association  it  re- 
quired the  holders  of  two  thirds  of  the  capital  stock  to  call  a  meeting 
of  the  stockholders  to  elect  a  new  directory,  shows  a  sufficient  effort  to 
induce  the  corporation  to  bring  the  action  to  authorize  the  action  by  the 
stockholder.    Ih. 

Samb — INJUBY. — In  an  action  by  a  stockholder  of  a  bank  to  set  aside 
a  fraudulent  transfer  of  mining  stock  by  the  bank  to  certain  of  its 
directors,  a  complaint  that  alleges  that  the  dividends  paid  to  defendants 
on  the  stock  exceeded  the  purchase  price  paid  the  bank,  shows  a  suffi- 
cient loss  and  injury  to  the  bank  to  justify  the  exercise  of  equitable 
jurisdiction  to  undo  the  wrong.    lb. 

DiRBOTOKS— Tbustkes — PURCHASE  OF  Tbust  Propbbty. — DirectoTS 
of  a  corporation  are  trustees  for  the  corporation  and  the  stockholders, 
and  cannot  become  purchasers  of  property  belonging  to  the  corpora- 
tion, and  in  an  action  by  a  stockholder  of  a  bank  to  set  aside  a  trans- 
fer of  mining  stock  by  the  bank  to  certain  of  its  directors,  it  is  no  defense 
to  the  action  to  show  that  the  transaction  was  entirely  free  from  actual 
fraud,  was  entered  into  in  good  faith  by  all  concerned,  and  was  in  fact 
for  the  interest  of  the  bank.    lb. 

National  Bank  as  Owner  of  Stock  in  other  Corporation. — 
Where  a  mining  corporation  was  indebted  to  a  national  bank  and  made 
an  assignment  of  all  its  property  for  the  benefit  of  its  creditors,  and  the 
assignee  transferred  the  property  to  a  new  corporation  which  issued  its 
stock  to  a  trustee  for  the  creditors  in  payment  of  the  purchase  price, 
the  bank  was  the  owner  of  its  proportion  of  the  stock  held  by  the 
trustee.    lb. 

Same. — The  act  of  congress  prohibiting  national  banks  from  dealing 
in  the  stocks  of  other  incorporated  companies,  permits  them  to  take 
such  stocks  when  pledged  aa  collateral  for  a  loan,  or  in  compromise 

Vol.  xxvn— 39 
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of  a  pre-existing  indebtedness.  And  where  a  bank  became  the  owner  of 
an  interest  in  a  mine  by  an  assignment  of  the  mining  company  for  the 
benefltof  its  creditors,  it  had  a  right  to  exchange  this  property  for  any 
other  deemed  more  desirable,  and  could  exchange  for  stock  in  a  new 
company  to  whom  the  raining  property  was  transferred.    lb. 

Samb. — In  an  action  by  a  stockholder  of  a  national  bank  to  set  aside 
a  transfer  of  mining  stock  by  the  bank  to  certain  of  its  directors,  it  is 
no  defense  to  the  action  to  say  that  under  its  charter  the  bank  had  no 
authority  to  become  the  owner  of  the  stock.  If  the  directors  violated 
the  law  in  acquiring  the  stock  that  would  not  justify  them  in  dealing 
with  it  differently  than  if  it  had  been  acquired  regularly.    lb. 

Same. — In  an  action  by  a  stockholder  of  a  national  bank  to  set  aside 
a  transfer  of  mining  stock  by  the  bank  to  certain  of  its  directors,  the 
directors  cannot  justify  themselves  by  the  assertion  that  under  the  laws 
of  congress  the  bank  could  not  hold  the  stock  for  a  longer  period  than 
six  months.  Conceding  the  assertion  to  be  true,  if  it  was  the  duty  of 
the  directors  to  dispose  of  the  stock  within  a  limited  time  this  might  go 
far  to  show  their  good  faith  if  they  had  acquired  it  in  such  way  that 
their  good  faith  was  material.     lb. 

Same — Laches. — A  stockholder  in  a  bank  is  not  required  to  assume 
that  the  agents  of  the  bank  charged  with  the  management  of  its  affairs 
would  make  a  wrongful  disposition  of  its  assets,  and  in  an  action  by  a 
stockholder  to  set  aside  a  fraudulent  transfer  of  mining  stock  by  the 
bank  to  certain  of  its  directors,  he  is  not  chargeable  with  laches  for 
failing  to  discover  the  transfer  by  an  examination  of  the  bank  books, 
where  his  delay  in  bringing  the  action  resulted  in  no  injury  to  the  de- 
fendants,   lb. 

COTENANTS: 

Mining  Claims  — Relocation— Trusts.— Where  a  mining  claim 
owned  by  several  parties,  one  of  whom  was  a  noni-esident,  was  relocated 
and  its  name  changed  for  the  purpose  of  getting  rid  of  a  contest,  the  re- 
location inured  to  the  benefit  of  all  the  cotenants  in  the  same  propor- 
tion as  their  interest  in  the  old  claim  whether  or  not  they  had  knowledge 
of  or  consented  to  the  relocation,  and  the  resident  cotenants  having  con- 
veyed the  property  to  a  third  party  without  consideration  for  the  pur- 
pose of  obtaining  a  patent,  the  patentee  held  the  property  in  trust  for 
all  the  cotenants  and  a  conveyance  of  the  property  by  the  patentee  with- 
out consideration,  conveyed  it  to  the  vendee  impressed  with  the  same 
trust,  and  the  nonresident  cotenant  or  his  assignee  or  successor  in  in- 
tei*e8t  could  maintain  an  action  against  the  holder  of  the  legal  title  to 
enforce  the  trust  and  compel  a  conveyance  of  the  same  interest  in  the 
new  location  that  he  owned  in  the  old.    Van  Wagenen  v.  Carpenter,  444. 

CRIMINAL  LAW:  See  PRACTICE  IN  CRIMINAL  CASES. 
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custody  of  infants: 

Jurisdiction— Habeas  Cobpus. — The  court  of  appeals  has  juris- 
diction to  review  the  judgment  of  a  district  court  in  a  habeas  corpus 
proceeding  to  determine  the  right  to  the  custody  of  an  infant,  and  the 
supreme  court  will  not  issue  a  writ  of  certiorari  to  review  the  judgment 
of  the  court  of  appeals  in  such  case.  The  Peoplt  ex  rel.  Green  v.  The 
Court  of  Appenls,  405. 

DAMAGES: 

Death  bt  Wrongful  Act— Measure  of  Damage. — Under  the  act 
of  1877  (Mills*  Ann.  Stats,  sec.  1509)  the  measure  of  damage  Is  compen- 
satory only,  and  is  a  sum  equal  to  the  net  pecuniaiy  benefit  plaintiff 
might  reasonably  have  expected  to  receive  from  the  deceased,  in  case 
his  life  had  not  been  terminated  by  tlie  wrongful  act,  neglect  or  default 
of  defendant.  The  Denver  A  Rio  Grande  Railroad  Co,  v.  Spencer  et  oi., 
813. 

Same.— In  an  action  by  children  for  the  death  of  their  father  where 
plaintiffs  were  in  no  manner  dependent  upon  deceased  and  deceased  was 
sixty-eight  yeara  old  and  his  accumulation  of  property  was  about  $6,400 
over  and  above  his  liability,  and  his  annual  earnings  as  employ^  in  a  bank 
and  as  a  conveyancer  and  notary  public  were  about  $1,000  above  his  per- 
sonal expenses,  a  verdict  for  $4,000  was  excessive.    lb. 

DEEDS  OF  TRUST: 

CONVETANCBS — ^ACKNOWLEDGMENT — CHANGE  OF    DaTE.— A  change 

of  the  date  of  acknowledgment  of  a  deed  of  trust,  from  a  former  date  to 
the  date  of  deliveiy,  made  with  the  consent  of  t1)e  parties  to  ^he 
instrument  does  not  invalidate  the  deed.     Miller  v.  Williams  et,  aZ,   84. 

Resignation  of  Trustee- Evidence — Presumption. — A  written 
resignation  of  the  trustee  in  a  deed  of  trust  in  the  possession  of  the 
party  claiming  under  it  is  presumed,  in  the  absence  of  a  showing 
to  the  contrai-y,  to  have  been  delivered  at  the  time  it  bears  date  and 
is  admissible  in  evidence  without  further  proof  of  delivery,  and  an  in- 
strument that  makes  it  plain  that  the  trustee  intends  to,  and  does,  re- 
sign his  oflSce  as  trustee  under  the  deed  in  question  is  sufficiently  cer- 
tain to  constitute  a  valid  resignation.     lb. 

Powers  of  Trustee— Resignation. — A  trustee  in  a  deed  of  trust, 
although  he  has  accepted  the  trust,  may  resign  and  refuse  to  act,  either 
before  or  after  default  of  the  grantor,  without  the  consent  or  request 
of  any  one.    lb. 

Corporations — Statutory  Construction — Bills  and  Kotbs. — 
The  purchase  by  a  foreign  corporation  of  negotiable  promissory  notes 
secured  by  a  deed  of  trust  on  real  estate  in  Colorado  is  not  doing  busi- 
ness within  the  state  in  contemplation  of  the  statute  requiring  foreign 
corporations  to  file  certain  certificates  and  copy  of  charter  before  doing 
business  in  the  state.    16. 
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Grantee  of  Equitt  of  Redemption.— A  plaintiff  wlio  la  grantee  of 
an  eqnity  of  redemption  cannot  in  law  occupy  any  better  position  than 
the  grantor  in  tlie  deed  of  trust  would  have  done  if  he  himself  had 
brought  the  action.    lb. 

MoBTeAQEa— PuBLio  Tbustees— Extension  of  Gontbact— Statu- 
TOBT  CoNSTBUCTiON. — The  act  of  1894  creating  the  office  of  public  trus- 
tee, and  providing  that  any  deed  of  trust  naming  any  other  trustee 
shall  be  deemed  a  mortgage  and  be  foreclosed  only  tlirough  the  courts, 
but  which  further  provides  that  the  act  shall  not  affect  the  extension  of 
any  indebtedness  secured  by  deed  of  trust  executed  and  recorded  prior 
to  the  time  when  the  act  took  effect  and  that  such  deeds  of  trust  may 
be  foreclosed  as  by  their  terms  provided  whether  to  secure  the  original 
indebtedness  or  an  extension  thereof,  cannot  be  limited  to  a  mere  ex- 
tension of  Ume  without  any  change  of  terms,  but  must  be  construed  to 
permit  the  parties  to  arramge  an  extension  upon  such  terms  as  they  may 
mutually  agree,  and  must  necessarily  authorise  the  execution  of 
agreements  evidencing  such  extensions.  Brewer  et  al.  v.  ffarriaan  et 
a2.,  349. 

Same. — An  agreement  of  extension  of  time  of  an  indebtedness,  secured 
by  deed  of  trust,  whereby  a  third  party  assumed  the  indebtedness  and 
promised  to  pay  the  debt  in  gold,  which  agreement  was  accepted  by  the 
obligee,  did  not  talce  the  contract  without  the  provision  of  the  statute 
of  1894  authorizing  the  extension  of  time  of  indebtedness  secured  by 
deed  of  trust  without  affecting  the  trustee's  right  to  foreclose.    16. 

Substitute  Tbustee— Right  of  Obiginax  Tbustee  to  Pubchasb 
AT  Sale  by  Substitute.- Where  a  deed  of  trust  provided  that  in  case 
of  the  absence  of  the  trustee  from  the  state  the  ce$tui  que  trust  might 
nominate  and  substitute  any  person  in  place  of  the  trustee  who  should 
be  vested  with  the  title  and  all  the  powers  of  the  original,  and  the  trus- 
tee being  absent  a  substitute  was  appointed  who  proceeded  to  foreclose, 
the  appointment  of  the  substitute  did  not  divest  the  original  trustee  of 
his  character  as  trustee  for  the  parties,  so  as  to  authorize  him  to  pur- 
chase at  the  sale,  and  a  purchase  by  him  at  the  sale  may  be  avoided, 
and  the  fact  that  he  purchased  only  as  the  representative  of  and  for  the 
benefit  of  another  would  not  validate  the  sale.    lb. 

Fobeclosube— Void  Sale— RsDEMPTioN.-i-Where  a  foreclosure  sale 
under  a  deed  of  trust  is  void  at  the  election  of  the  owner  of  the  equity 
of  redemption,  he  is  not  required  to  redeem  or  to  offer  to  redeem  from 
such  sale,  but  may  treat  the  proceedings  as  though  there  had  been  no 
foreclosure.    76. 

Fobeclosube  —Action  to  set  Aside— PABTiES.-Where  the  grantor 
in  a  deed  of  trust  conveyed  his  equity  of  redemption  before  foreclosure, 
and  at  the  foreclosure  sale  the  property  did  not  sell  for  enough  to  pay 
off  his  note,  both  he  and  his  grantee  of  the  eqnity  of  redemption  have 
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sufficient  interest  and  are  proper  parties  to  maintain  an  action  to  set 
aside  the  foreclosure  sale  on  the  ground  that  it  was  illegal  and  void.  lb. 
CoNTBAOTS — Assumption  of  Debt. — Where  the  grantor  in  a  deed  of 
trust  conveyed  a  one-half  interest  in  the  property  to  a  third  party,  his 
grantee  assuming  an  ohligation  to  pay  the  mortgage  deht,  and  afterwards 
and  before  a  foreclosure,  said  grantor  conveyed  his  interest,  in  an  action 
by  said  grantor  and  his  last  grantee  to  set  aside  an  illegal  foreclosure 
sale  the  first  grantee  who  has  assumed  the  mortgage  debt  could  properly 
be  made  a  party  to  compel  him  to  comply  with  his  contract  and  pay  the 
mortgage  debt  or  place  his  g^rantor  and  his  successor  in  interest  in  atottis 
quo,  said  grantor  and  his  successor  offering  to  carry  out  their  part  of  the 
contract    lb. 

DISORDERLY  HOUSE: 

Criminal  Law— Infobmations— Kbepinq  Lewd  House  ob  PiiAOb.— 
Under  section  1323,  Mills*  Ann.  Stat«.,  making  it  an  offense  to  ^*  maintain 
or  keep  a  lewd  house  or  place,"  an  information  that  charges  a  defendant 
with  keeping  a  *'  lewd  house  and  place  "  does  not  charge  two  separate 
and  distinct  offenses,  as  the  keeping  of  a  house  of  the  kind  designated 
and  the  keeping  of  a  place  of  the  same  character  are  but  different  ways 
or  methods  of  violating  the  statute,  and  may  each  be  charged  separately, 
or  both  conjunctively  as  constituting  but  one  offense  when  they  refer  to 
the  same  transaction  by  the  same  person  and  at  the  same  time.  Howard 
V.  The  People,  396. 

Same.— Under  that  part  of  section  1323,  Mills*  Ann.  Stats.,  which 
makes  it  an  offense  to  *'  keep  a  common,  ill-governed  and  disorderly 
house  to  the  encouragement  of  idleness,  gaming,  drinking,  fornication 
or  other  misbehavior,*'  a  count  in  an  information  which  charges  the 
offense  in  the  language  of  the  statute  down  to  and  including  the  word 
**  fornication,**  and  then  proceeds  to  add  several  other  specific  acts  of 
disorderly  conduct  and  misconduct  of  the  same  general  character  as 
those  named  in  the  statute  does  not  invalidate  the  information  as  being 
based  upon  more  than  one  section  of  the  statute  creating  separate  of- 
fenses, as  the  added  language  may  be  included  in  the  expression  of  the 
statute  **  other  misbehavior  **  if  of  the  same  general  character  as  those 
specified,  and  if  not,  may  be  regarded  as  surplusage.    lb. 

Same. — An  information  which  charges  defendant  with  keeping  a  dis^ 
orderly  house  and  after  enumerating  the  specific  acts  of  misconduct 
named  in  the  statute  as  encouraged  by  the  keeping  thereof,  proceeds  to 
add  thereto  other  specific  acts  not  named  in  the  statute,  as  fighting, 
disturbing  the  peace,  etc.,  is  not  invalid  as  charging  two  offenses,  one  for 
keeping  the  kind  of  house  designated  and  another  for  fighting,  disturb- 
ing the  peace,  etc.  A  charge  that  defendant  kept  a  disorderly  house  to 
the  encouragement  of  fighting,  etc.,  is  not  a  charge  that  defendant  in- 
dulged in  fighting,  disturbing  the  peace,  etc.    lb. 
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Informations — Kbepino  Lewd  akd  Disobdbrly  Housks. — ^An  in« 
formatioii  for  keeping  a  lewd  or  disorderly  House  under  the  statute 
need  not  specify  any  particular  acts  of  lewdness  or  disorderly  conduct 
complained  of,  but  it  is  sufficient  if  the  offense  is  charged  in  the  language 
of  the  statute.    25. 

Same — Pbacticb— Bill  of  Pabticulabs. — In  a  prosecution  for  keep- 
ing a  lewd  and  disorderly  house  under  the  statute,  it  was  not  error  for 
the  court  to  refuse  to  require  the  district  attorney  to  furnish  defendant 
a  bill  of  particulars.    lb. 

Keeping  Lewd  and  Disobdebly  House— EvmENCB—PBAonoB. — 
In  a  prosecution  for  keepii\g  a  lewd  and  disorderly  house  the  general 
reputation  of  the  defendant  and  of  the  house  and  of  the  men  and  women 
who  resort  to  the  house  is  admissible,  and  evidence  of  former  convictions 
of  defendant  for  previous  offenses  of  the  same  general  character  is  com- 
petent to  show  defendant's  reputation.    lb. 

Same. — In  a  prosecution  for  keeping  a  lewd  and  disorderly  house 
evidence  that  a  petition  signed  by  a  number  of  citizens  of  the  commun- 
ity where  defendant  lived  had  been  presented  to  the  city  council,  in 
which  defendant  was  referred  to  as  a  lewd  woman,  was  not  admissible 
to  show  defendant's  general  reputation.    lb. 

Same. — lu  a  prosecution  for  keeping  a  disorderly  house  it  was  error 
to  admit  the  evidence  of  a  witness  that  he  had  heard  another  man  say 
he  drank  a  glass  of  beer  in  the  house,  as  such  evidence  is  hearsay  and  is 
not  competent  evidence  to  show  the  reputation  of  the  house,    lb. 

Same. — In  a  prosecution  for  keeping  a  lewd  and  disorderly  house 
where  the  information  alleged  the  offense  as  continuing  between  certain 
dates,  the  prosecution  was  not  confined  to  the  period  between  the  first 
and  last  date  mentioned  in  the  information  but  might  prove  the  offense 
as  committed  at  any  time  before  the  filing  of  the  inf ormaiaon  and  within 
the  statute  of  limitations.    lb, 

DIVORCE  AND  ALIMONY: 

JuBiSDiCTiON— Appellate  Pbactice. — The  court  of  appeals  has  no 
appellate  jurisdiction  in  suits  for  divorce,  and  a  judgment  for  alimony 
in  such  suit  being  but  an  incident  to  the  main  suit  for  divorce,  the  court 
of  appeals  has  no  jurisdiction  of  a  separate  appeal  from  such  judgment 
for  alimony.    Mercer  v.  Mercer ,  216. 

Same. — The  suprame  court  cannot  acquire  jurisdiction  by  an  appeal 
from  the  court  of  appeals  of  a  case  of  which  the  court  of  appeals  had  no 
jurisdiction.    lb. 

Appellate  Pbactice — Jubisdiction. — Under  the  divorce  act  of 
1893,  the  supreme  court  alone  has  jurisdiction  to  review,  on  error,  a 
judgment  in  a  divorce  case,  and  a  judgment  for  alimony  pendente  lite 
being  only  an  incident  to  the  main  suit  for  divorce,  the  supreme  court 
has  jurisdiction  to  review  such  judgment  for  alimony  notwithstanding 
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the  amount  of  the  judgment  is  less  than  |2,500.    Eiekhoff  v,  Eick- 

hoff,  380. 

Samie— TiMB  FOB  Suing  out  Wbit.— The  provision  in  the  divoroe  act 
of  1898  limiting  the  time  to  six  months  within  which  a  writ  of  error  may 
he  sued  out  to  a  decree  of  divorce  does  not  apply  to  a  judgment  for  ali- 
mony pendente  lite  in  a  case  in  which  no  decree  for  divorce  has  been  en- 
tered. A  writ  of  eiTor  may  be  sued  out  to  such  judgment  for  alimony 
where  no  decree  for  divoroe  has  been  rendered  at  any  time  within  three 
years.    lb, 

DOMICILE: 

RRSiBBNCs.—The  distinction  between  a  mere  residence  and  a  domicile 
is  that  a  residence  in  law  is  used  to  designate  the  place  where  a  person 
dwells,  while  the  domicile  is  the  legal  home  of  a  person,  or  that  place 
where  the  law  presumes  that  he  has  the  intention  of  permanently  re- 
siding although  he  may  be  temporarily  absent.    Jain  o.  Bossen^  423. 

Abakdonmrkt— Intbktion. — ^When  one  has  acquired  a  domicile,  he 
must  abandon  it  before  he  can  gain  another.  To  effect  such  a  change 
there  must  be  a  severance  from  the  old  place  with  the  intention  of  unit- 
ing with  the  new,  and  these  must  concur.  A  mere  change  of  residence 
is  not  sufficient  to  acquire  a  domicile  elsewhere  unless  it  is  intended  to  be 
permanent.  Absence  for  a  temporary  purpose  does  not  result  in  an 
abandonment  of  a  domicile.    lb, 

Same—Tbmporaby  ABSENCB—ELEoriOKS.— Where  a  man  and  his 
wife  had  acquired  a  domicile  in  a  town  and  a  short  while  before  election 
they  removed  to  another  place,  where  the  man  had  a  contract  to  work 
on  a  mine,  with  the  intention  of  residing  there  till  the  contract  was 
finished,  and  during  the  time  left  their  home  in  the  town  with  part  of 
their  furniture  in  the  care  of  another,  they  had  not  abandoned  their  dom- 
icile and  were  legally  entitled  to  vote  at  an  election  in  the  town  of  their 
domicile  occurring  during  the  time  of  their  residence  at  the  place  of  the 
contract    lb. 

Samb— Tbmpobabt  Residekce.— The  mere  personal  presence  of  a 
person,  otherwise  qualified,  in  a  voting  precinct  for  the  period  required 
by  law,  does  not  constitute  such  person  a  legal  voter  in  the  precinct, 
unless  he  has  moved  in  with  the  honest  and  settled  intention  of  acquir- 
ing a  domicile  in  the  precinct.    16. 

Elections— Change  of  Domicile. — Where  a  man  living  with  his 
wife  on  a  ranch  in  the  country  accepted  employment  as  manager  of  a 
mine  outside  but  near  a  town,  and  took  a  room  at  a  hotel  which  he  tes- 
tifies he  intended  as  his  home  until  he  could  secure  a  home  for  himself 
and  wife  in  the  town,  although  he  sometimes  slept  at  a  cabin  at  the 
mine,  and  in  the  mean  time  he  occasionally  visited  his  wife  at  the  ranch 
where  he  had  arranged  for  her  to  remain  until  they  could  dispose  of 
their  place  and  stock  when  they  intended  she  should  join  him  and  make 
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the  town  their  permaQent  residence,  he  acquired  a  new  domicile  at  the 
hotel  and  was  a  qualified  elector  and  eligible  to  the  office  of  town  trus- 
tee at  an  election  occurring  long  enough  after  his  removal  to  the  hotel 
to  qualify  him  under  the  statute  but  before  the  removal  of  his  wife.    ib. 

EASEMENTS: 

Plbading — Pbacxicb— EvroENCE.--Under  a  complaint  alleging  a 
right  to  an  easement  by  grant  and  prescription,  evidence  is  admissible 
to  establish  such  right  by  grant.    Durkee  et  al,  v,  Jones,  159. 

Appubtbkange. — Where  an  agreement  establishing  a  private  alley- 
way contains  no  mention  that  it  is  appurtenant  to  any  particular  estate, 
it  will  be  inferred  that  it  was  intended  by  the  parties  to  be  appurtenant 
to  lots  which,  from  their  situation  in  respect  to  the  alley  and  its  avail- 
ability for  use  in  connection  therewith,  it  clearly  appears  that  it  was 
intended  that  it  should  be  appurtenant  thereto.    lb. 

Same — Joint  Estate — Partition.— Where  an  alleyway  was  appur- 
tenant to  a  tract  of  land  held  by  Joint  owners,  upon  partition  of  the 
tract  between  the  joint  owners,  the  right  to  the  use  of  the  alley  attached 
as  an  appurtenance  to  each  portion.    lb, 

CoHYEYANCBS. — Where  the  owner  of  a  lot  to  which  an  alleyway  was 
appurtenant  conveyed  the  lot  by  warranty  deed,  the  right  to  the  use  of 
the  alley  passed  with  the  deed  without  express  mention,  and  a  subse- 
quent conveyance  by  the  grantor  of  her  interest  in  the  alley  conveyed 
no  rights  therein.    lb. 

Same. — ^Where  the  owner  of  a  lot  to  which  an  alleyway  vras  appur- 
tenant conveyed  by  warranty  deed  that  part  of  the  lot  to  which  the  al- 
leyway was  servient,  including  the  ground  embraced  in  the  alley  without 
any  reservation  of  rights  in  the  alley,  the  deed  operated  to  release  what- 
ever right  the  grantor  had  in  the  premises  conveyed  for  alley  purposes, 
and  a  subsequent  grantee  of  the  balance  of  the  lot  acquired  no  rights 
in  the  alley.    lb, 

CJonveyances— Inchoate  Prescriptive  Rights. — Inchoate  pre- 
scriptive rights  to  easements  do  not  pass  by  deed,  unless  specifically 
mentioned,  and  although  an  alley  has  been  in  existence  for  more  than 
twenty  yeai-s  if  the  deeds  under  which  the  lot  owners  claim  title  do  not 
mention  the  alley,  and  none  of  the  lot  owners  nor  any  of  their  grantors 
enjoyed  the  use  of  the  alley  for  twenty  years,  no  right  by  prescription 
has  been  acquired  in  the  alley,    lb. 

Parol  License — Innocent  Purchaser — Evidence. — A  parol  li- 
cense for  the  use  of  an  alley  given  by  the  owner  of  the  dominant  estate 
in  the  premises  to  which  the  alley  is  appurtenant,  though  under  certain 
conditions  it  might  be  binding  upon  the  grantor,  could  not  affect  a  sub- 
sequent innocent  purchaser  of  the  premises  without  notice  of  the  license, 
and  such  parol  agreement  is  not  admissible  in  evidence  againat  such 
innocent  purchaser.    lb. 
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Ghabtob  ts  Location  of  Alley— Estoppel.— Where  an  alleyway 
was  moved  by  acquiescence  of  all  parties  interested,  the  party  for  whose 
benefit  it  was  moved  cannot  close  the  new  way,  nor  prevent  its  use  by 
one  who  had  an  appurtenant  right  to  the  use  of  the  old  alley,  without 
restoring  the  old  one.    lb. 

Alleyway— CoNTBACTS.— Where  an  alleyway  was  moved  for  the  ben- 
efit of  certain  premises  across  which  it  ran,  and  a  tenant  of  the  premises 
entered  into  an  agreement  with  lot  owners  who  had  an  appurtenant  in- 
terest in  the  old  alleyway,  but  had  no  right  by  grant  in  the  new  one, 
that  he  would  not  close  the  alley  for  three  years,  the  agreement  might 
be  admissible  in  evidence  as  showing  that  the  parties  had  no  right  to 
the  use  of  the  alley  by  prescription  or  limitation;  but  was  not  an  instru- 
ment affecting  the  title  to  the  premises  across  which  the  alley  ran,  upon 
which  the  owner  could  rely  as  a  surrender  by  the  parties  thereto  of 
their  appurtenant  right  of  way  across  his  premises.    lb. 

EJECTMENT: 

Evidence — Afteb-Acquibed  Title. — In  an  action  for  the  posses- 
sion of  real  property,  a  title  acquired  after  the  action  was  commenced 
may  be  set  up  on  behalf  of  defendant,  and  if  acquired  after  answer  is 
filed  it  may  be  set  up  by  supplemental  answer.  Duggan  v.  McCuUough, 
43. 

ELECTIONS: 

DomciLB— Temporary  Absence.— Where  a  man  and  his  wife  had 
acquired  a  domicile  in  a  town  and  a  short  while  before  election  they 
removed  to  another  place,  where  the  man  had  a  contract  to  work  on  a 
mine,  with  the  intention  of  i-esiding  there  till  the  contract  was  finished, 
and  during  the  time  left  their  home  in  the  town  with  part  of  their  fur- 
niture in  the  care  of  another,  they  had  not  abandoned  their  domicile 
and  were  legally  entitled  to  vote  at  an  election  in  the  town  of  their 
domicile  occuring  during  the  time  oi  their  residence  at  the  place  of  the 
contract.    Jain  v.  Bo8sen,  423. 

Qualification  of  Voters— Law  Mandatory.- The  requirements 
of  the  law  on  the  qualification  of  electors  ai-e  mandatory  and  must  be 
strictly  observed.    lb. 

Sake — Domicile. — The  mere  personal  presence  of  a  person,  other- 
wise qualified,  in  a  voting  precinct  for  the  period  required  by  law,  does 
not  constitute  such  i>erson  a  legal  voter  in  the  precinct,  unless  he  has 
moved  in  with  the  honest  and  settled  intention  of  acquiring  a  domicile 
in  the  precinct.    lb. 

Eligibility  to  hold  Office. — One  who  is  not  a  qualified  elector  of 
a  town  is  ineligible  to  hold  the  ofiice  of  trustee  of  the  town.    lb. 

Change  of  Domicile. — Where  a  man  living  with  his  wife  on  a  ranch 
in  the  country  accepted  employment  as  manager  of  a  mine  outside  but 
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near  a  town,  and  took  a  room  at  a  hotel  which  he  testifies  he  intended 
as  his  home  until  he  could  secure  a  home  for  himself  and  wife  in  the 
town,  although  he  sometimes  slept  at  a  cabin  at  the  mine,  and  in  the 
mean  time  he  occasionally  visited  his  wife  at  the  ranch  whery  he  had 
arranged  for  her  to  remain  until  they  could  dispose  of  their  place  and 
stock  when  they  intended  she  should  join  him  and  make  the  town  their 
permanent  residence,  he  acquired  a  new  domicile  at  the  hotel  and  was 
a  qualified  elector  and  eligible  to  the  office  of  town  trustee  at  an  elec- 
tion occurring  long  enough  after  his  removal  to  the  hotel  to  quali^T  him 
under  the  statute  but  before  the  removal  of  his  wife.    lb. 

Elbction  Contest — Cost  Bond — Practice. — In  election  contests 
the  cost  bond  required  of  the  contestor  is  for  the  benefit  of  the  contea- 
tee  and  whether  it  be  g^ven  or  not  in  the  first  instance  does  not  affect 
the  jurisdiction  of  the  court  If  no  cost  bond  be  given  at  the  commence- 
ment of  the  action,  or  if  an  insufflcieut  one  be  accepted  by  the  court, 
it  is  incumbent  on  the  contestee  to  object  at  the  earliest  opportunity 
otherwise  he  waives  his  right  to  object.  An  objection  is  too  late 
after  issues  are  joined  and  the  cause  set  for  trial.  NichoU  v.  Barrick^ 
482. 

Sams. — In  election  contests  the  cost  bond  should  not  be  in  any  speci- 
fied penalty,  but  should  be  conditioned  for  the  payment  of  all  costs. 
But  the  contestee  cannot  object  to  the  bond  because  a  penalty  is  syecU 
fied,  in  the  absence  of  a  showing  that  the  penalty  fixed  is  insufficient  to 
cover  the  probable  costs  which  he  may  incur  in  the  case.    lb. 

Election  Contests — ^Prejudice  of  Judge — Change  of  Judge — 
Waiver. — In  an  election  contest  case,  an  application  for  change  of 
judge  before  whom  the  trial  was  to  be  had  on  the  ground  of  prejudice 
because  the  judge  had  said  that  the  ballots  upon  which  the  contest  was 
made  should  be  counted  for  the  contestor,  when  presented  on  the  day 
the  case  was  set  for  trial  and  thirty  days  after  the  time  the  prejudicial 
statement  is  alleged  to  have  been  made,  and  does  not  show  when  con- 
testee first  obtained  knowledge  th&t  the  statement  had  been  made  came 
too  late  and  was  properly  denied.    lb. 

Election  Contests— Time  for  Trial— Waiver.— The  statute  re- 
quiring a  judge,  in  an  election  contest  case,  to  fix  a  day  for  trial  not 
more  than  twenty  days  after  the  issue  is  joined  is  for  the  purpose  of 
enabling  a  speedy  trial  and  is  for  the  benefit  of  both  parties,  and  may 
be  waived  by  both  parties  consenting  to  fixing  the  date  of  trial  at  a 
later  date.    lb. 

Election  Contests — Statement  of  Contest — Qualification  of 
Contestor. — In  an  election  contest  a  statement  of  contest  which  con- 
tains the  averments  and  matters  required  by  statute  is  sufficient  to 
state  a  cause  of  action,  and  sufficiently  alleges  the  qualifications  of  the 
contestor  to  hold  the  office.    lb. 

Election  Contests— Canvassing  the  Votes.— An  election  contest 
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cannot  be  maintained  until  after  the  Totes  have  been  oanvagsed  by  the 

canTassing  board.    lb. 

Election  Contest — Tib  Vote — ^Dbtebmination  by  Lot. — The  de- 
termination, by  lot,  by  the  canvassing  board  of  which  candidate  shall 
have  the  certificate  of  election  where  two  candidates  having  the  highest 
number  of  votes  have  an  equal  number,  is  not  such  settlement  of  the 
matter  as  will  prevent  the  defeated  party  from  contesting  the  election 
on  the  ground  that  legal  votes  for  him  were  not  counted  or  that  illegal 
votes  were  counted  for  his  opponent.    lb. 

Mabkinq  Ballots — Fusion  Tickets. — In  an  election  where  several 
political  parties  under  their  distinctive  party  names  unite  upon  one 
ticket,  ballots  cast  with  the  words,  **  I  hereby  vote  a  straight '  fusion* 
ticket,*'  were  not  invalid  as  being  marked  in  such  manner  as  to  distin- 
guish them  from  other  ballots  cast.    lb. 

Mabkino  Ballots— Intention  of  Voteb. — A  ballot  substantially 
marked  as  the  law  requires  and  from  which  marks  the  intention  of  the 
voter  can  be  ascertained  is  a  legal  ballot,  and  should  be  counted.    lb. 

Same— Fusion  Tickbts.— Where  several  political  parties  united  upon 
one  and  the  same  ticket,  each  party  filing  the  ticket  under  its  distinc- 
tive party  name,  and  the  ticket  was  generally  spoken  of  by  newsiMipers 
and  the  people  as  the  ** fusion**  ticket,  and  the  only  opposition  ticket 
was  nominated  and  filed  by  one  political  party,  ballots  cast  with  the 
words,  '*l  hereby  vote  a  straight '  fusion  *  ticket**  clearly  show  the  in- 
tention of  the  voters,  and  should  be  counted  for  the  candidates  on  the 
combined  ticket  of  the  several  parties.    lb. 

ESTATES  OF  DECEDENTS: 

Appellate  Pbactice— Final  Judgment. — In  an  action  to  require 
an  accounting  and  settlement  between  the  legatees  of  a  will  and  heirs 
of  the  estate,  a  decree  that  adjudged  certain  parties  indebted  to  the 
estate  in  certain  sums  over  and  above  their  distributive  shares,  and 
directed  that  the  amounts  be  paid  into  court  to  the  credit  of  the  estate, 
and  further  directed  that  it  be  distributed  amongst  cei'tain  heirs  of  the 
estate,  naming  them  and  the  amount  to  be  paid  to  each,  was  such  per- 
sonal and  final  judgment  as  would  support  a  writ  of  error  although  it 
was  not  in  favor  of  nor  against  any  iiarticular  party  acting  individually 
or  in  a  representative  capacity.     Haines  v.  Christie  et  al.,'28S. 

Pbactiob. — Ordinarily  and  in  due  course  of  administration  of  an  es- 
tate, money  adjudged  to  be  due  the  estate  would  be  paid  into  the  county 
court  or  to  the  personal  representative,  but  where  all  parties  interested 
were  present  in  the  district  court  and  without  objection  there  litigated 
the  matters  in  dispute  between  them,  none  of  them  can  complain  that 
the  decree  requires  money  to  be  paid  into  the  district  court  for  disburse- 
ment by  that  tribunal,  where  the  decree  provides  for  the  distribution  to 
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the  persons  entitled  to  the  same,  specifying  the  amount  to  be  paid  each 

distributee.    lb, 

JuoGMBSTS— Cbbtainty  AS  TO  Amoukt.— A  decree  that  directed 
the  payment  into  court  of  a  certain  sum  to  the  credit  of  an  estate  and 
that  the  sum  be  distributed  to  certain  named  heirs  of  the  estate  speci- 
fying the  amount  to  be  paid  each,  less  their  pro  rata  share  of  the  costs 
of  administrationf  is  not  so  uncertain  and  indefinite  in  amount  that  it 
will  not  support  a  writ  of  error.    lb. 

ESTOPPEL: 

Miking  Claim— Abandonmbnt—Evidbkce.— To  constitute  an  aban- 
donment of  a  placer  mining  claim  the  party  must  leave  the  plroperty  with 
the  intention  of  relinquishing  all  right  to  it  A  conveyance  of  the  prop- 
erty is  evidence  of  a  claim  to  it,  and  conclusively  shows  that  no  aban- 
donment had  taken  place,  and  the  acceptance  of  the  deed  conclusively 
precludes  the  vendee  from  asserting  that  the  premises  had  been  aban- 
doned by  the  vendor.  The  Bay  State  Jftn.  db  TownsiU  Co.  d.  Jackaon 
et  al.,  139. 

EASBMB19T8— Chanob  IN  LOCATION  OF  Allbt.  —Where  an  alleyway 
was  moved  by  acquiescence  of  all  parties  interested,  the  party  for  whose 
benefit  it  was  moved  cannot  close  the  new  way,  nor  prevent  its  use  by 
one  who  had  an  appurtenant  right  to  the  use  of  the  old  alley,  without 
restoring  the  old  one.     Durkee  et  al,  o  Jones,  159. 

Mining  Claims— Mbohanics*  Libns.  — The  fact  that  an  owner  of  an 
interest  in  a  mining  claim,  which  was  under  lease,  was  employed  by  the 
lessees  as  bookkeeper,  and  while  so  employed  was  cognizant  of  the  work 
being  done  for  the  lessees  and  to  some  extent  took  part  in  its  direction 
and  gave  orders  for  merchandise  in  the  name  of  the  company  under  which 
it  was  being  operated,  and  failed  to  notify  the  parties  dealing  with  the 
company  of  his  true  relation  thereto,  the  contract  of  lease  under  which 
the  mine  was  being  worked  being  on  record  and  disclosing  that  he  had 
no  interest  therein,  would  not  obligate  him  directly  or  indirectly  for  the 
work  and  materials  furnished  to  the  lessees,  nor  create  a  lien  upon  his 
interest,  nor  would  it  estop  him  from  denying  that  the  laborers  and  ma- 
terial men  had  a  lien  upon  his  intei'est  in  the  mine  for  the  labor  and  mate- 
rial furnished.     DaHdaon  et  al,  c.  Jennings  et  al,,  187. 

Plbading — Practicb.  —To  establish  an  estoppel  in  pais,  the  &ct8 
constituting  the  estoppel  must  be  specially  pleaded.    lb. 

What  Constitvtbs.  — To  entitle  a  paily  to  invoke  the  doctrine  of 
estoppel,  he  must  actually  have  been  misled  and  induced  to  act  to  his 
prejudice  by  another* s  conduct,  he  having  on  his  part  used  due  diligence 
to  ascertain  the  truth.    lb. 

Rbobiybbs — Cobpobations.  — Where  a  receiver  was  appointed  for  an 
insolvent  corporation  at  the  suit  of  an  unsecured  creditor  to  prevent  the 
corporation  from  disposing  of  its  property,  the  fact  that  the  trustee  and 
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bondholders  secured  by  a  first  mortgage  on  the  property  of  the  corpo- 
ration knew  that  the  receiver  was  conducting  the  business  of  the  corpo- 
ration and  did  not  object  thereto  nor  take  any  active  8tep§  to  intervene 
in  the  suit,  nor  bring  immediate  suit  to  foreclose  the  mortgage  did  not 
estop  them  from  objecting  to  the  expenses  incurred  by  the  receiver  in 
operating  the  business  being  made  a  prior  lien  to  their  mortgage  lien, 
where  the  holders  of  the  receiver's  certificates  had  notice  of  the  mort- 
gage and  the  trustee  and  bondholders  on  every  occasion  when  called 
upon  to  act  protested  against  anything  that  would  give  preference  over 
them  to  i>er8ons  dealing  with  the  receiver.  The  International  Trust  Co. 
V.  The  United  Coal  Co.  et  al.^  246. 

Water  Rights — Laches — Abandonment.— The  fact  that  an  appro- 
priator  of  water  was  for  several  yeara  short  of  water,  and  knew  that  his 
shortage  was  caused  by  diversions  made  by  subsequent  appropriators 
above  him  on  the  stream,  but  made  no  protest  against  such  diversions, 
is  not  such  laches  or  acquiescence  as  would  amount  to  an  abandonment 
or  estop  hira  from  asserting  his  prior  right  as  against  such  subsequent 
appropriators.  The  Lower  Latham  Ditch  Co.  v.  Louden  Irr.  Canal  Co. 
et  al,  267. 

Knowledge  of  Title— Intention  to  Deceive.— Before  the  con- 
duct of  one  party  will  create  an  estoppel  in  favor  of  another  with  re- 
spect to  the  title  of  the  subjectrmatter  of  dispute  between  them,  it 
must  appear  that  the  party  against  whom  the  estoppel  is  sought  to  be 
established  was  apprised  of  the  true  state  of  his  own  title,  and  that  by 
his  conduct  he  intended  to  deceive,  or  was  guilty  of  such  negligence  as 
to  amount  to  a  fraud  upon  the  other,  and  tliat  the  other  pai*ty  was  not 
only  destitute  of  knowledge  regarding  the  true  state  of  the  title,  but 
also  of  means  of  acquiring  such  knowledge.  There  must  be  some  de- 
gree of  turpitude  in  the  conduct  of  a  party  before  a  court  of  equity  will 
estop  him  from  the  assei-tion  of  his  title,  when  the  effect  of  the  estop- 
pel is  to  forfeit  his  property  and  transfer  its  enjoyment  to  another,     lb. 

Pleading.— In  order  to  sufficiently  plead  an  estoppel  in  pais  based 
upon  statements  made  by  the  party  against  whom  the  estopi)el  is 
claimed,  it  must  be  averred  amongst  other  things  that  the  statements 
relied  upon  to  constitute  the  estoppel  were  made  with  the  intention  that 
they  should  be  acted  upon.    Beals  v.  Cone  et  oZ.,  473. 

EVIDENCE: 

Pbactige— Collateral  Attack.— As  against  a  collateral  attack, 
the  action  of  the  land  department  in  issuing  a  patent  to  a  mining  claim 
is  conclusive  that  all  steps  necessary  to  a  valid  location  have  been  taken. 
In  an  action  between  a  tunnel  site  locator  and  a  prior  lode  locator.  In- 
Tolving  the  right  to  a  blind  vein  cut  by  the  tunnel  underneath  the  lode 
location,  evidence  offered  by  the  tunnel  locator  to  prove  that  at  the 
time  of  the  location  of  the  tunnel  no  discovery  of  mineral  In  plaoe  had 
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been  made  on  the  lode  location,  was  properly  rejected.     The  Calhoun 

Oold  Mining  Co.  v.  The  AJax  Gold  Min.  Co.,  1. 

Deeds  op  Trust — Resignation  op  Tbustbb — Pbssumption. — ^A 
written  resignation  of  the  trustee  in  a  deed  of  trust  in  the  possession 
•of  the  party  claiming  under  it  is  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  to  have  been  delivered  at  the  time  it  bears  date  and  is 
admissible  in  evidence  without  further  proof  of  delivery,  and  an  instru- 
ment that  makes  it  plain  that  the  trustee  intends  to,  and  does,  resign 
his  office  as  trustee  under  the  deed  in  question  is  sufficiently  certain  to 
constitute  a  valid  resignation.     Miller  v.  Willicans  et  a^,  34. 

Corporations — Practice — Variance.  In  an  action  wherein  it  was 
contended  by  plaintiff  that  certain  notes  and  deed  of  trust  under  which 
defendants  claimed  title  were  void  for  the  reason  that  they  were  exe- 
cuted to  a  foreign  corporation  and  at  the  time  of  their  execution  the 
corporation  had  not  filed  the  certificates  and  copy  of  charter  required 
by  statute  to  be  filed  by  foreign  corporations  doing  business  in  the 
state,  where  the  answer  alleged  that  the  corporation  was  incorporated 
in  one  state  and  the  proof  showed  that  it  was  incorporated  in  another, 
the  variance  was  immaterial.    lb. 

Same. — In  an  action  wherein  it  was  contended  by  plaintiff  that  cer- 
tain notes  and  deed  of  trust  under  which  defendants  claimed  title  were 
void  because  they  were  executed  to  a  foreign  corporation,  and  at  the 
time  of  their  execution  the  corporation  had  not  complied  with  the  re- 
quirements of  the  statute  to  authorize  it  to  do  business  in  the  state, 
plaintiff  cannot  object  to  the  proof  of  incorporation  on  the  ground  that 
there  is  a  variance  between  the  allegation  in  the  answer  and  the  proof 
as  to  the  state  in  which  the  corporation  in  question  was  incorporated, 
where  plaintiffs  replication  admits  the  execution  of  the  notes  and  deed 
of  trust  and  clearly  identifies  the  corporation  which  took  the  notes  and 
deed  of  trust  as  the  same  corporation  described  in  defendant's  answer. 
lb. 

Tax  Deeds. — The  making  and  admitting  in  evidence  of  a  second  tax 
deed  on  behalf  of  a  defendant  could  not  prejudice  plaintiff,  since  the 
tax  deed  being  only  prima  facie  evidence  of  the  preliminary  statutory 
conditions  it  might  be  overcome  by  showing  that  any  substantial  re- 
quirement was  not  observed.    Duggan  v.  McCoUough,  43. 

Ejectment — Apter- acquired  Title. — In  an  action  for  the  posses- 
sion of  real  property,  a  title  acquired  after  the  action  was  commenced 
may  be  set  up  on  behalf  of  defendant,  and  if  acquired  after  answer  is 
filed  it  may  be  set  up  by  supplemental  answer.    lb. 

Tax  Deeds— Board  of  Equalization — Notice  of  Meeting. — A 
tax  deed  is  prima  facie  evidence  that  the  ten  days'  notice  of  the  meet- 
ing of  the  county  board  of  equalization  was  published  as  required  by 
statute,  and  as  the  statute  does  not  require  that  proof  of  such  publica- 
tion shall  be  filed  or  recorded,  the  absence  from  the  record  at  the  time 
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of  trial  of  the  proof  of  publication  of  notice  is  not  proof  that  the  notice 
was  not  published.  An  owner  who  has  no  grievance  cannot  complain 
that  notice  of  the  meeting  of  the  board  of  equalization  was  not  pub- 
lished,   lb. 

Delinquent  Tax  Noticib— Pabol  Pboof.— Where  part  of  the  record, 
proof  of  the  publication  of  a  delinquent  tax  notice  was  lost  after  it  had 
been  used  in  the  trial  of  a  cause  involving  the  validity  of  a  tax  deed, 
oral  evidence  was  properly  admitted  to  supply  such  lost  record  evidence 
on  a  subsequent  trial.    lb. 

Tax  Deeds — ^Assessment  Kolls — Authentication — Statutobt 
CoNSTBUCTiON.— Under  section  3823,  Mills'  Ann.  Stats.,  providing  that 
the  assessment  rolls  shall  be  authenticated  by  the  assessor  attaching  a 
prescribed  oath  to  the  assessment  book,  but  that  a  failure  to  subscribe 
the  oath  shall  not  invalidate  the  assessment,  a  tax  deed  is  not  void  be- 
cause the  assessment  roll  was  not  authenticated  by  the  assessor  as  re- 
quired by  statute.    I&. 

Bills  and  No  pes— Payment— Pboop  of  Execution.— Proof  of  pay- 
ment of  interest  on  a  note  by  the  maker  is  prima  facie  proof  of  its  execu- 
tion.   McKay  v.  The  Belknap  Savings  Bank,  50. 

Sueeiff's  Deed.— The  recitals  in  a  sheriffs  deed  are  prima  facie  evi- 
dence that  the  provisions  of  the  law  in  relation  to  the  sale  of  land  upon 
execution  have  been  complied  with.  The  Bay  State  Mining  A  TotonHte 
Co.  V.  Jackson  et  aZ..,  130. 

Same.— Where  the  purchaser  at  a  sheriffs  sale  assigned  the  ceri^iflcate 
of  purchase,  a  recital  of  the  assignment  in  the  sheriffs  deed  to  the  as- 
signee was  prima  facie  proof  of  the  assignment.    P>. 

Title — Common  Source. — In  an  action  for  possession  of  real  prop- 
erty, where  both  parties  claim  under  the  same  third  party,  it  is  prima 
facie  sufficient  to  prove  a  derivation  of  title  from  such  party,  without 
proving  his  title.    lb. 

Mining  Claim  —  Abandonment  —  Estoppel. —  To  constitute  an 
abandonment  of  a  placer  mining  claim  the  party  must  leave  the  prop- 
erty with  the  intention  of  relinquishing  all  right  to  it.  A  conveyance 
of  the  property  is  evidence  of  a  claim  to  it,  and  conclusively  shows  that 
no  abandonment  had  taken  place,  and  the  acceptance  of  tiie  deed  con- 
clusively precludes  the  vendee  from  asserting  that  the  premises  had 
been  abandoned  by  the  vendor.    lb. 

Easements  —  Pabol  License — Innocent  Pubchaseb. — A  parol 
license  for  the  use  of  an  alley  given  by  the  owner  of  the  dominant  estate 
in  the  premises  to  which  the  alley  is  appurtenant,  though  under  certain 
conditions  it  might  be  binding  upon  the  grantor,  eould  not  affect  a 
subsequent  innocent  purchaser  of  the  premises  without  notice  of  the 
license,  and  such  parol  agreement  is  not  admissible  in  evidence  against 
such  innocent  purchaser.    Durkee  et  aL  v.  Jones^  150. 

PLEADING! — ^Pbactice— EASEMENT.— Under  a  complaint  alleging  a 
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right  to  an  easement  by  grant  and  iiresoription,  eridenoe  ia  admiaaible 

to  establish  such  right  by  grant    16. 

Easbments  —  Allktw AY  —  Ck>NTBACT8.— Where  an  alleyway  was 
moved  lor  the  benefit  of  certain  premises  across  which  it  ran,  and  a  ten- 
ant of  the  premises  entered  into  an  agreement  with  lot  owners,  who  had 
an  appurtenant  interest  in  the  old  alleyway,  but  had  no  right  by  grant 
in  the  new  one,  that  he  would  not  close  the  alley  for  three  years,  the 
agreement  might  be  admissible  in  evidence  as  showing  that  the  parties 
had  no  right  to  the  use  of  the  alley  by  prescription  or  limitation,  but 
was  not  an  instrument  affecting  the  title  to  the  premises  across  which 
the  alley  ran,  upon  which  the  owner  could  rely  as  a  surrender  by  the 
parties  thereto  of  their  appurtenant  right  of  way  across  his  premises.   lb. 

Practigb  in  Gbiminal  G  asbs^Obdbb  of  Pboof. — The  order  in  which 
testimony  shall  be  admitted  rests  largely  in  the  discretion  of  the  trial 
court,  but  as  a  general  rule  evidence  tending  to  establish  the  corpus 
delicti  should  be  first  in  the  order  of  proof  before  extrajudicial  confes- 
sions are  received.     Sliort  et  aZ.  «.  The  People,  175. 

Unoorbobobated  Confessions  Insufficibnt. — ^Extrajudicial  con- 
fessions, uncorroborated  by  other  evidence  tending  to  establish  the 
corpus  delicti  and  the  connection  of  defendant  with  it,  is  insufficient  to 
sustain  a  conviction.    lb. 

Conspiracy. — The  unlawful  agreement  is  the  gist  of  the  crime  of 
conspiracy,  but  evidence  of  the  consummation  of  the  conspiracy  is  al- 
ways admissible  as  a  circumstance  tending  to  prove,  and  as  throwing 
light  upon  it.    16. 

Appellate  Pbactice  —  Bill  of  Exceptions  —  Cbbtificatb  of 
Tbial  Judge. — Whei-e  the  certificate  of  the  trial  judge  to  a  bill  of  ex- 
ceptions certified  that  the  foregoing  was  all  the  evidence  introduced  in 
the  trial  relating  in  any  manner  to  the  admissibility  of  the  confessions 
testified  to  by  witnesses,  it  will  be  construed  as  certifying  only  that  the 
bill  contains  all  the  evidence  that  i-elates  to  the  question  as  to  whether 
or  not  the  confessions  were  given  under  such  conditions  as  the  rules  of 
evidence  require  to  make  them  admissible,  and  not  that  it  contains  all 
the  evidence  corroborative  of  such  confessions.    16. 

Appellate  Practice — Pbbs  umptions— Confessions — Cobboboba- 
TioN.^It  is  a  presumption  that  the  action  of  the  trial  court  was  right 
unless  the  record  affirmatively  shows  to  the  contrary,  and  upon  review 
of  a  conviction  for  crime  where  the  bill  of  exceptions  does  not  contain 
all  the  evidence,  it  will  be  presumed  that  there  was  evidence  corrobora- 
tive of  and  independent  of  the  extrajudicial  confession  of  defendant, 
else  the  trial  court  would  not  have  submitted  it  to  the  jury.    16. 

Confession — Admissibility — Cooonspibatob. — A  request  on  behalf 
of  one  coconspirator  to  instruct  the  jury  to  disregard  the  whole  of  ad- 
missions, declarations  and  confessions  of  another  conspirator  as  against 
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the  first,  was  properly  refused  where  part  of  the  admissions  were  made 

In  the  presence  of  the  defendant  making  the  request    Ih, 

S AMK. — The  admission  in  evidence  on  the  trial  of  two  coconspirators  of 
the  confession  of  one  is  not  reversible  error  where  the  confession  after 
it  was  made  was  repeated  in  substance  in  the  presence  of  the  other,  and 
its  truth  virtually  admitted.    lb. 

Appellate  Pbactioe — Objections  to  Instbuotions. — On  review 
objections  to  instructions  cannot  be  considered  where  the  record  does 
not  contain  all  the  evidence.    lb. 

Water  Rights— Finding  of  Rbpbbee.— Where  a  referee  in  a  pro- 
ceeding to  adjudicate  priorities  to  use  of  water  for  irrigation,  who  heard 
the  witnesses,  recommended  an  award  of  twelve  cubic  feet  to  a  ditch 
which  the  court  reduced  to  four  cubic  feet  and  it  does  not  appear  why 
the  court  made  the  change  and  the  evidence  is  too  indefinite  to  enable 
the  supreme  court  to  determine  from  it  the  quantity  of  water  the  ditch 
should  have,  the  cause  will  be  reversed  and  remanded  with  directions 
to  the  trial  court  to  proceed  upon  the  evidence  before  it  together  with 
such  other  evidence  as  may  be  offered  to  determine  the  quantity  of  water 
the  ditch  is  entitled  to.    Lamson  et  oL  v.  Vailes  et  al,  201. 

Homicide— Accidental  Killing— Self-Defense.— In  a  prosecu- 
tion for  murder  where  the  defendant  was  a  boy  fifteen  years  old  and 
the  deceased  a  much  larger  boy  nineteen  years  old,  and  the  evidence 
showed  that  deceased  had  twice  assailed  the  defendant,  jerking  him  off 
a  shed  and  tearing  his  clothes,  and  the  defendant  had  warned  deceased 
to  let  him  alone  and  had  armed  himself  with  a  small  baseball  bat,  and 
the  defendant  testified  that  at  the  time  the  fatal  blow  was  struck  the 
deceased  came  up  behind  him  and  used  a  vile  epithet  towards  him,  and 
believing  he  vras  about  to  be  again  attacked  by  deceased,  he  struck 
backward  with  the  bat  without  any  intention  of  killing  or  seriously  in- 
juring the  deceased,  but  that  he  used  the  bat  only  to  put  himself  on  an 
equality  with  deceased  and  to  prevent  an  assault  and  battery,  and  the 
evidence  further  showed  that  the  blow  was  given  quickly,  and  without 
any  aim  at  any  partioidar  part  of  deceased ^s  body,  and  was  not  a  hard 
blow  but  falling  upon  deceased's  head  proved  fatal,  it  was  error  for  the 
coui't  to  refuse  to  submit  to  the  jury  the  defense  of  excusable  homicide 
by  accidental  killing.  It  was  also  error  to  instruct  the  jury  as  tb  the 
law  of  self-defense.  The  court  on  request  should  have  submitted  to 
the  jury  whether,  under  the  evidence,  the  defendant  was  justified  in 
believing  that  an  assault  and  battery  was  about  to  be  committed  upon 
him,  and  whether  he  employed  only  necessary  and  reasonable  means  to 
prevent  it,  coupling  therewith  the  law  applicable  to  their  findings. 
Nilan  v.  The  People,  206. 

Instructions — Malice— Presumptions. —  Malice  and  an  intention 
to  kill  may  be  inferred  from  the  use  by  defendant  of  means  that  are 
calculated  to  produce  death,  but  the  inference  is  one  of  fact  and  not  of 
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law,  and  while  it  is  proper  for  the  court  to  tell  the  Jury  that  they  are 
at  libei-ty,  from  the  employment  of  means  likely  to  produce  death,  to 
presume  that  the  defendant  intended  to  kill,  an  instruction  that  tells 
them  that  the  legal  presumption  is  that  death  was  intended  is  erro- 
neous.   16. 

Instructions— Not  Kbsponsivs  to  Evidkmcb.— It  is  bad  practice  to 
give  to  the  jury  instructions  on  abstract  propositions  of  law  not  called 
for  by  the  evidence  even  though  the  instruction  is  harmless.    lb, 

Mubdbb-^Insufficienct  of  Svidbncb. — The  evidence  in  this  case 
held  insufficient  to  constitute  either  degree  of  murder.    lb. 

Tax  Deeds— Sbweb  Taxes.— A  tax  deed  may  issue  upon  property 
sold  for  delinquent  sewer  taxes  under  a  special  assessment  by  the  city 
of  Denver,  and  will  have  the  same  force  and  effect  as  evidence,  as  a  tax 
deed  issued  upon  a  sale  for  general  taxes,  and  is  prima  fade  evidence 
that  the  taxes  for  which  the  property  was  sold  were  levied  according 
to  law,  and  that  all  essential  preliminitry  steps  have  been  regularly  taken. 
The  United  States  Security  and  Bond  Co,  v.  Wolfe  et  al,  218. 

Tax  Dbbds.— The  fact  that  a  tax  deed  shows  upon  its  face  that  the 
sale  was  not  made  at  the  first  regular  sale  of  lands  after  the  tax  became 
delinquent,  does  not  affect  the  admissibility  in  evidence  of  the  deed, 
nor  does  it  make  necessary  any  preliminary  proof  explaining  why  such 
sale  was  not  made  at  the  first  regular  sale  for  taxes,  but  the  presump- 
tion is  still  in  favor  of  the  regularity  of  the  sale.    lb. 

Nbgligbncb — Opinions  of  Witnesses. — In  an  action  for  damages 
by  a  miner  against  the  mine  owner  for  injuries  caused  by  the  explosion 
of  a  **  missed  shot"  in  the  tunnel  where  plaintiff  was  at  work,  where 
the  negligence  alleged  was  the  omission  of  defendant  to  detect  and  re- 
move the  **  missed  shot,"  it  was  error  to  admit  in  evidence  over  defend- 
ant's objections  the  opinion  of  wituesses  that  by  using  ordinary  care 
every  missed  shot  could  be  detected.  It  was  also  error  to  permit  wit- 
nesses to  testify  over  objection  that  in  other  mines  where  they  had 
worked,  **  missed  shots"  had  always  been  detected  and  removed  with- 
out an  explosion  where  it  was  not  shown  that  the  condition  of  these 
other  mines  was  the  same  or  similar  to  that  of  the  mine  in  question. 
The  Holy  Crosa  Gold  Min,  and  Milling  Co.  v.  O' Sullivan,  237. 

SAME.~In  an  action  by  a  miner  against  the  mine  owner  for  damages 
for  personal  injury  alleged  to  have  been  caused  by  defendants  negli- 
gence, it  was  error  to  permit  an  officer  of  defendant  company,  on  cross- 
examination,  to  be  questioned  as  to  whether  other  suits  for  damage 
had  been  brought  against  the  defendant,  and  as  to  whether  or  not  they 
had  been  settled.     lb. 

Objections— Appellate  Pbactick. — VHiere  the  general  objection 
is  made  to  the  admission  of  evidence  that  it  is  **  incompetent,  irrelevant 
and  immaterial "  the  objection  is  sufficient  to  permit  the  assignment 
and  argument  on  review  of  any  specitic  objection  embraced  within  the 
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general  one  and  is  also  sufficient  where  it  appears  that  if  a  more  specific 

objection  had  been  made  it  would  have  been  unavailing.    lb. 

Appsi«i.atb  Pbactiojs— Evidbncb,  Pbejudicial. — Where  in  tl^ 
trial  of  a  case  to  a  jury,  evidence  is  erroneously  admitted  over  objec- 
tion, that  is  prejudicial  to  the  objecting  party,  a  judgment  against  the 
objecting  party  will  be  i-eversed  notwithstanding  there  is  other  evidence 
sufficient  to  sustain  the  verdict.    Ih. 

Infobmation — YBBiFiOATioif. — Whether  or  not  an  affidavit  upon 
which  an  information  is  based,  complies  with  the  statute  must  be  deter- 
mined from  the  context  of  the  affidavit  itself,  and  its  statements  cannot 
be  attacked  by  extraneous  evidence.  The  verification  of  an  informa- 
tion cannot  be  attacked  on  the  ground  that  the  testimony  disclosed  that 
the  party  who  verified  it  did  not  have  personal  knowledge  of  the  guilt 
of  the  defendant    Bergdahl  et  aL  v.  The  People,  302. 

Labcbnt— PossBSsiON  OF  Kecentlt  Stolen  Pbopbbty.— Where 
defendants  were  found  in  possession  of  ora  under  cii'cumstances  clearly 
indicating  that  they  did  not  come  by  it  honestly,  and  they  offered  no 
explanation  of  how  they  came  by  it  and  the  ore  was  identified  as  com- 
ing from  the  mine  in  which  defendants  were  employed,  the  jury  was 
justified  in  finding  them  guilty  of  larceny.    lb. 

Nbqliobhcb—Railboads.— Deceased  went  to  defendant's  depot  to 
meet  a  relative  exi>ected  on  an  incoming  train.  The  space  used  for  re- 
ceiving and  discharging  passengers  was  between  two  tracks,  one  of 
which  was  occupied  by  the  train  of  another  company  with  a  **  cut  *'  to 
allow  access  to  and  from  defendant's  train.  When  both  tracks  were 
occupied  by  trains  the  space  between  the  trains  was  five  feet  and  eight 
inches.  A  baggage  truck  so  constructed  that  it  could  be  easily  veered 
at  either  end  had  been  left  standing  upon  this  space  by  defendant's  em- 
ployes. Its  width  was  such  that  if  placed  equidistant  between  the 
tracks  it  would  clear  the  train  on  eitiier  side  by  one  foot  and  seven 
inches.  Deceased  while  waiting  for  the  incoming  train  was  moving  up 
and  down  this  space,  and  passed  and  repassed  the  truck.  Other  people 
were  also  upon  the  space  in  the  neighborhood  of  the  truck.  As  defend- 
ant's  train  came  in  tiie  engine  and  two  cars  cleared  the  truck,  but  the 
third,  though  of  the  same  width  as  those  that  passed,  struck  the  truck 
and  hurled  it  against  deceased,  causing  his  death.  Held  that  the  facts 
were  sufficient  to  submit  the  case  to  the  jury,  and  that  the  jury  was 
Justified  in  finding  the  defendant  negligent  in  leaving  the  truck  stand- 
ing in  the  narrow  space  and  that  deceased  was  not  guilty  of  contribu- 
tory negligence.  The  Denver  A  Bio  Orande  Bailroad  Co.  o.  Spencer 
et  €tl,  818. 

Samb— Rbs  Obsta.— In  an  action  against  a  railroad  company  for 
segligeatly  causing  the  death  of  one  upon  its  premises  at  its  depot,  a 
conversation  had  between  deceased  and  a  female  relative  wherein  he 
agreed  to  meet  her  at  the  train  on  which  she  waa  to  arrive  was  admis- 
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Bible  in  evidence  as  part  of  the  rea  gestOR  to  show  that  he  was  lawfully 
upon  the  premises  at  the  time  he  was  killed,  and  the  testimony  of  a 
third  party  who  purported  to  give  what  he  remembered  and  understood 
as  the  conversation  was  competent.    lb. 

NkOLIQKNCB— CONTKIBUTOBT  NKGIilGKNCE— XJUESTION  FOB  JUBT. — 

Where  in  an  action  for  personal  injury  the  question  of  negligence  of 
the  defendant  or  of  contributory  negligence  of  the  person  injured  is 
dei)endent  upon  inferences  to  be  drawn  from  acts  and  circumstances 
from  which  different  intelligent  minds  may  honestly  reach  different 
conclusions,  it  is  for  the  jury  to  determine  under  appropriate  instmc- 
tions  whether  or  not  negligence  or  contributory  negligence  has  been 
established.  But  if  the  undisputed  facts  are  such  that  the  Inference  of 
contributory  negligence  of  the  injured  person  is  the  only  conclusion  that 
can  be  logically  deduced,  the  question  is  one  of  law  for  the  court.    lb. 

Same — Pbima.  Faoib  Pboof  of  Knowlkdob. — In  a  prosecution  of  a 
bank  president  under  the  statute  making  the  receiving  of  deposits  in 
insolvent  banks  larceny,  proof  of  the  receipt  of  the  deposit  and  the  fail- 
ure of  the  bank  three  days  thereafter,  was  prima  facie  proof  of  knowl- 
edge of  insolvency  on  the  part  of  defendant.  That  part  of  the  statute 
making  a  failure  of  a  bank  at  any  time  within  thirty  days  after  receiv- 
ing a  deposit  prima  facie  evidence  of  Imowledge  of  insolvency  is  consti- 
tutional and  valid.     McClure  tJ.  The  People^  358. 

Evidbncb  of  Diligence. — The  president  of  a  bank  is  not  an  insurer 
of  its  solvency,  and  in  a  prosecution  under  the  statute  for  receiving  a 
deposit  in  an  insolvent  bank,  the  president  is  only  held  to  that  d^^ree 
of  care  and  diligence  to  know  the  financial  condition  of  the  bank  which 
an  ordinarily  prudent  business  man  would  have  done.  If  he  exercised 
such  care  and  thereby  obtained  information  which  honestly  led  him  to 
believe  that  the  bank  was  solvent  at  the  time  of  the  deposit,  then  he 
would  not  be  guilty,  although  mistaken  in  his  judgment,  and  it  was 
error  to  refuse  to  admit  evidence  tending  to  show  what  steps  the  de- 
fendant had  taken  to  inform  himself  regarding  the  solvency  of  the 
bank,     lb. 

Keeping  Lewd  and  Disobderly  House— Practice.— In  a  prose- 
cution for  keeping  a  lewd  and  disorderly  house  the  general  reputation 
of  the  defendant  and  of  the  house  and  of  the  men  and  women  who  re- 
sort to  the  house  is  admissible,  and  evidence  of  former  convictions  of 
defendant  for  previous  offenses  of  the  same  general  character  is  compe- 
tent to  show  defendant's  reputation.     Howard  v.  The  People^  306. 

Same. — In  a  prosecution  for  keeping  a  lewd  and  disorderly  house  evi- 
dence that  a  petition  signed  by  a  number  of  citizens  of  the  community 
where  defendant  lived  had  been  presented  to  the  city  council,  in  which 
defendant  was  referred  to  as  a  lewd  woman,  was  not  admissible  to  show 
defendant's  general  reputation,    lb. 

Sams. — ^In  a  prosecution  for  keeping  a  disorderly  house  it  was  error 
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to  admit  the  evidence  of  a  witness  that  he  had  heard  another  man  say 
he  drank  a  glass  of  beer  in  the  house,  as  such  evidence  is  hearsay  and 
is  not  competent  evidence  to  show  the  reputation  of  the  house.    lb. 

Samb. — In  a  prosecution  for  keeping  a  lewd  and  disorderly  house 
where  the  information  alleged  the  ofEense  as  continuing  between  certain 
dates,  the  prosecution  was  not  confined  to  the  period  between  the  first 
and  last  date  mentioned  in  the  information  but  might  prove  the  offense 
as  committed  at  any  time  before  the  filing  of  the  information  and  within 
the  statute  of  limitations.    lb, 

CoNTRAOTS— Sales— Parol  Evidence— Written  Instruments.— 
The  rule  that  parol  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument  does  not  apply  to  written  instru- 
ments introduced  to  establish  an  agreement,  which  are  merely  in  exe- 
cution of  a  contract  which  they  do  not  profess  to  show  or  which  are 
but  incidents  or  results  of  such  contract.  Where  by  an  oral  agreement 
two  separate  stocks  of  goods  were  transferred  and  afterwards  a  bill  of 
sale  was  made  and  delivered  including  only  one  of  the  stocks,  parol 
evidence  was  admissible  to  prove  the  contract  and  to  show  that  it  in- 
cluded both  stocks.     De  St.  Aubin  v.  Marshall  Field  <&  Co.,  414. 

Practice — Motion  for  Nonsuit. — A  motion  for  a  nonsuit  cannot  be 
sustained  when  there  is  evidence  tending  to  prove  a  contrary  state  of 
facts  from  those  relied  upon  in  support  of  the  motion,  if  such  evidence 
is  sufficient  to  support  a  state  of  facts  entitling  the  party  against  >7hom 
the  motion  is  made  to  maintain  his  action.    lb. 

Sales— Consideration — ^Waiver— Replevin. — In  an  action  of  re- 
plevin for  possession  of  a  stock  of  goods  claimed  under  a  tripartite  agree- 
ment whereby  defendant  transferred  the  stock  to  a  third  party  and  that 
party  to  plaintiff,  it  was  not  error  to  refuse  to  permit  defendant  to  show 
that  property  upon  which  he  accepted  a  deed  of  trust,  from  the  third 
party,  as  part  consideration  for  the  transfer,  was  incumbered  by  an  at- 
tachment at  the  time  he  accepted  it,  where  he  did  not  offer  to  show  that 
he  accepted  it  in  ignorance  of  the  attachment,  or  that  upon  discovery 
of  its  existence  he  had  offered  to  reconvey  the  property  covered  by  the 
deed  of  trust,  but  at  the  time  of  the  trial  it  appeared  he  still  claimed 
under  the  deed  of  trust  Having  accepted  the  deed  of  trust,  and  con- 
tinued to  claim  thereunder  after  knowledge  of  the  incumbrance,  which 
he  might  have  objected  to  at  the  time  he  received  it,  he  waived  his  right 
to  object  on  that  account.    lb. 

Sales — Consideration. — In  an  action  of  replevin  by  the  purchaser 
of  a  stock  of  goods  against  the  seller  it  was  not  error  to  refuse  defend- 
ants offer  of  evidence  which  he  claimed  would  show  that  the  consider- 
ation which  he  was  to  receive  had  never  been  paid,  where  the  offer  did 
not  specify  what  the  testimony  would  be  tending  to  prove  that  conclu- 
sion nor  the  ultimate  fact  upon  which  he  relied  to  support  his  conten- 
tion upon  that  point.    lb. 
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Instructions— Pbbpoxtdebancb  of  Bvidbncb.— An  instnictioQ  HoA 
advisw  the  jury  that  plaintiff  is  required  to  establish  the  facts  entitling 
him  to  a  recovery  by  a  fair  preponderance  of  the  CTidence,  ie  not  sub- 
ject to  objection  by  defendant  because  it  required  tlie  facts  to  be  estab- 
lished by  a  **fair  preponderance  *^  instead  of  a  preponderance,  as  it  was 
more  favorable  to  defendant  as  given,    lb. 

Mining  Claiks— Advbbsb  Suits— Cangbllation  op  Bntbt.— In 
an  adverse  suit  between  the  owners  of  conflicting  mining  claims  where 
the  principal  issue  was  as  to  which  of  the  conflicting  claims  mineral  was 
first  discovered  upon,  a  judgment  of  the  laud  department  holding  for 
cancellation  a  former  entry  of  one  of  the  claims,  upon  protest,  on  the 
ground  that  no  discovery  of  mineral  had  been  made,  is  not  admissible 
in  evidence  to  establish  that  fact  in  support  of  the  adverse  claim.  Beols 
V.  Cone  et  at.,  473. 

Advebsb  Suit8. — In  an  adverse  suit  between  conflicting  mining  claims 
where  the  evidence  was  undisputed  that  no  discovery  of  mineral  was 
made  on  the  adverse  claim  for  about  two  years  after  the  original  location 
at  which  time  a  relocation  was  made  and  certificate  filed,  the  original 
location  certificate  was  properly  excluded  from  evidence  as  the  right  of 
the  adverse  claimant  dated  only  from  the  relocation.    lb, 

Praoticb — Viewing  Pbbmisbb — Instbuotions. — In  an  adverse  suit 
between  two  confiicting  mining  claims  where  on  view  of  the  premises  by 
the  jury  one  of  the  guides  who  had  surveyed  the  premises  pointed  out  to 
the  jurors  the  place  where  he  claimed  the  corner  stake  in  dispute  would 
fall,  by  right,  the  error  and  prejudice  was  removed  by  the  court  di- 
recting the  jury  to  disregard  what  was  said  by  the  guide  and  to  con- 
sider nothing  except  the  evidence  introduced  in  court  and  upon  the 
trial.    lb. 

Appeli«atb  Pbacticb— Vbbdiot  of  Juby.— Where  there  is  evidence 
to  sustain  every  material  issue  tendered,  the  appellate  court  will  not  in- 
terfere with  the  verdict  of  the  jury.  The  question  as  to  whether  or  not 
some  or  all  of  the  testimony  is  false  is  purely  within  the  province  of  the 
jury.    lb. 

New  Trials— Newly  Discovered  Evidbncb. — ^Newly  discovered 
evidence  which  only  goes  to  impeach  the  credit  or  character  of  a  wit- 
ness, is  not  sufficient  ground  for  a  new  trial,  unless  it  is  clear  that  such 
impeachment  would  have  resulted  in  a  different  verdict.    lb. 

Mining  Claims— Discovery  of  Mineral — Rebuttal. — ^In  an  ad- 
verse suit  between  two  conflicting  mining  claims  on  the  issue  as  to 
whether  mineral  had  been  discovered  on  the  adverse  claim,  where  the 
plaintiff  introduced  evidence  in  chief  tending  to  prove  the  existence  of 
mineral  in  the  discovery  shaft,  to  meet  which  defendant  introduced 
samples  from  the  shaft  which  he  claimed  contained  no  mineral,  plafai- 
tiff  could  not  introduce  in  rebuttal  other  samples  from  tlie  shaft  i 
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tainiog  mineraL    Such  evidence  could  properly  have  been  admitted  in 

chief  but  not  in  rebuttal.    16. 

Agbnoy—Pucadinos— Admissions.— In  an  action  for  specific  per- 
formance of  a  contract  to  convey  certain  interests  in  a  mining  claim  al- 
leged to  have  been  made  by  the  principal  defendants  to  plainti£f8  in 
which  other  parties  were  made  codefendants  as  claiming  some  right 
adverse  to  both  parties  and  the  principal  defendants  in  a  verified  an- 
swer to  the  complaint  of  plaintiffs  alleged,  as  a  reason  why  they  should 
not  be  compelled  to  perform  their  contract  with  plaintiffs,  that  befoi-e 
it  was  entered  into  they  had  made  another  contract  with  their  code- 
fendants by  which  they  Sbgreed  to  convey  the  same  property  of  which 
plaintiffs  had  full  knowledge,  it  was  such  admission  of  the  contract 
made  with  their  codefendants  as  would  relieve  their  codefendants,  in 
support  of  their  cross-complaint  to  enforce  the  contract,  from  proving 
authority  on  the  part  of  the  persons  who  signed  the  contract  as  agents 
for  defendants.    Burria  et  aL  v.  Anderson  et  aL,  506. 

Aduissions — ^Pi«BADiNGS. — Admissions  made  in  a  verified  pleading 
may  be  considered  as  evidence  in  the  case  without  fornutlly  introduc- 
ing the  pleading  in  evidence.    16. 

Samb. — Admissions  made  in  a  verified  pleading  and  afterwards  omitted 
from  an  amended  pleading,  while  not  conclusive  agaiast  the  party  nuilc- 
ingthem,  are,  nevertheless,  admissible  as  evidence  in  the  cause  the  same 
as  oral  admissions  would  be,  and  may  be  considered  by  the  court  without 
being  formally  tendered  as  evidence.    16. 

Appbllatb  Pbaoticb— Agbnot. — Where  a  decree  was  entered  against 
appellants  solely  on  the  ground  of  a  failure  to  prove  authority  on  the 
part  of  persons  who  signed  the  contract,  sought  to  be  enforced,  as 
agents,  and  the  uncontradicted  evidence  shows  their  authority  which 
was  not  denied  at  the  trial,  the  decree  should  be  reversed  and  remanded 
with  directions  to  the  trial  court  to  enter  a  decree  in  favor  of  appel- 
lants,   lb. 

FEES  AND  SALARIES: 

Statutobt  GoNSTBUonoN— Fbes  of  Justiob  of  thb  Pbace  in  Cbim- 
INAL  Tbials.— Under  section  1905,  3  Mills'  Ann.  Stats.,  the  allowance 
or  disallowance  of  the  statutory  fees  of  a  justice  of  the  peace  in  crimi- 
nal trials  is  discretionary  with  the  board  of  county  commissioners  and 
is  not  reviewable  by  the  courts.  The  Board  qf  County  CommiaHoners 
<tf  Pitkin  County  v.  Sanders,  122. 

HABEAS  CORPUS: 

JuBiSDionoN  — Custody  of  Infants. —The  court  of  appeals  has 
jurisdiction  to  review  the  judgment  of  a  district  court  in  a  habeas  corpus 
proceeding  to  determine  the  right  to  the  custody  of  an  infant,  and  the 
supreme  court  will  not  issue  a  writ  of  certiorari  to  review  the  judgment 
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of  the  court  of  appeals  in  such  case.    The  People  ex  rei.  Qreen  v.  The 
Court  of  Appeals^  405. 

HOMICIDE: 

Accident Ai.  Killing — Sblf-Dbfbnsb. — ^In  a  prosecution  for  murder 
where  the  defendant  was  a  boy  fifteen  years  old  and  the  deceased  a 
much  larger  boy  nineteen  years  old,  and  the  evidence  showed  that  de- 
ceased had  twice  assailed  the  defendant,  jerking  him  off  a  shed  and 
tearing  his  clothes,  and  the  defendant  had  warned  deceased  to  let  him 
alone  and  had  armed  himself  with  a  small  baseball  bat,  and  the  defend- 
ant testified  that  at  the  time  the  fatal  blow  was  struck  the  deceased 
came  up  behind  him  and  used  a  vile  epithet  towards  him,  and  believ- 
ing he  was  about  to  be  again  attacked  by  deceased,  he  struck  backward 
with  the  bat  without  any  intention  of  killing  or  seriously  injuring  the 
deceased,  but  that  he  used  the  bat  only  to  put  himself  on  an  equality 
with  deceased  and  to  pi-event  an  assault  and  battery,  and  the  evidence 
further  showed  that  the  blow  was  given  quickly,  and  without  any  aim 
at  any  particular  part  of  deceased^s  body,  and  was  not  a  hard  blow  but 
falling  upon  deceased's  head  proved  fatal,  it  was  error  tor  the  court  to 
refuse  to  submit  to  the  jury  the  defense  of  excusable  homicide  by  acci- 
dental killing.  It  was  also  error  to  instruct  the  jury  as  to  the  law  of 
self-defense.  The  court  on  request  should  have  submitted  to  the  jury 
whether,  under  the  evidence,  the  defendant  was  justified  in  believing 
that  an  assault  and  battery  was  about  to  be  committed  upon  him,  and 
whether  he  employed  only  necessary  and  reasonable  means  to  prevent 
it,  coupling  therewith  the  law  applicable  to  their  findings.  Nilan  v. 
The  People,  206. 

INSTRUCTIONS'— Malice— Prbsuhptions. — Malice  and  an  intention 
to  kill  may  be  inferred  from  the  use  by  defendant  of  means  that  are 
calculated  to  produce  death,  but  the  inference  is  one  of  fact  and  not  of 
law,  and  while  it  is  proper  for  the  court  to  tell  the  jury  that  they  are 
at  liberty,  from  the  employment  of  means  likely  to  produce  death,  to 
presume  that  the  defendant  intended  to  kill,  an  instruction  that  tells 
them  that  the  legal  presumption  is  that  death  was  intended  is  errone- 
ous.   Ih. 

iNSTBucnoNB— Approved  Fobms.— The  practice  of  adding  to,  or 
changing  the  language  of,  well  approved  definitions  and  instructions  is 
condemned.  It  is  proper  and  sufficient  for  a  jury  to  be  instructed  that 
if  the  killing  was  perpetittted  with  a  deadly  weapon,  the  provocation 
must  be  great  to  make  the  killing  manslaughter,  but  an  instruction 
that  the  provocation  must  be  **  great  indeed,'*  while  it  might  not  be 
sufficient  to  work  a  reversal,  is  disapproved.    lb, 

iNSTBUcnoNS.  —  In  a  prosecution  for  murder,  an  instruction  to  the 
effect  that  if  the  jury  found  that  the  defendant  willfully  and  intention- 
ally struck  the  blow  that  killed  deceased,  they  should  find  him  guilty. 
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without  specifying  the  grade  of  homicide,  is  erroneous.  The  instruc- 
tion should  require  them  to  find  malice,  or  restrict  the  finding  of  guilty, 
to  manslaughter,  and  the  fact  that  in  another  instruction  they  were 
told  that  malice  is  an  essential  element  of  murder  of  either  degree  does 
not  cure  the  error.    lb, 

MuBDsa— Insufficiency  of  Evidence. — The  evidenoe  in  this  case 
held  insufficient  to  constitute  either  degree  of  murder.    16. 

INDEMNITY  BONDS:  See  BONDS. 

INFORMATIONS  AND  INDICTMENTS: 

Infobhations  and  Indictments — CoN^oiiiDATioN — ^Pbactioe. — It 
was  not  error  to  consolidate  two  informations  upon  the  statement  of  the 
district  attorney  that  the  several  counts  in  the  two  informations  referred 
to  the  same  transaction,  and  where  the  evidence  showed  that  such  was 
the  case,  although  it  did  not  appear  upon  the  face  of  the  informations 
that  they  referred  to  the  same  transaction.  Short  et  al.  v.  The  People^ 
175. 

Pbaotioe  in  Criminal  Cases — ^Pbesumption — Sep  abate  Offenses. 
— Where  an  information  contains  two  counts,  unless  it  appears  upon  its 
face  that  it  charges  two  separate  offenses  it  will  be  presumed  that  it 
charges  but  one  offense  in  two  different  ways.    lb. 

Pbaotice  in  Cbiminal  Cases — Sepabatb  Counts — Vebdict. — 
Where  an  infornuttion  charges  a  single  ofEense  in  separate  counts,  the 
jury  may  return  the  general  verdict  of  guilty  and  the  court  pass  sentence 
for  a  conviction  of  one  offense.    lb. 

Pbaotice  in  Cbiminal  Cases  — Consolidation.— An  information 
charging  defendants  in  separate  counts  with  breaking  oro  from  certain 
mines  with  intent  to  steal,  and  with  removing  ore  from  the  same  pram- 
ises  with  intent  to  defraud,  under  section  3234,  Mills'  Ann.  Stats.,  was 
properly  consolidated  for  trial  with  an  information  charging  the  same 
defendants  in  separate  counts  with  larceny  and  receiving  stolen  goods 
knowing  them  to  have  been  stolen,  where  both  informations  and  both 
counts  in  each  Information  refer  to  one  and  the  same  transaction  and 
constitute  but  one  offense.     Bergdahl  et  al.  v.  The  People^  302. 

Pbactice  in  Cbiminal  Cases — Motion  to  Quash  Infobmation — 
Recobd — Bill  of  Exceptions. — A  motion  to  quash  the  information  in  a 
criminal  case  is  not  a  part  of  the  record  unless  made  so  by  bill  of  excep- 
tions, and  such  motion  cannot  be  considered  on  review  unless  it  is  prop- 
erly preserved  by  bill  of  exceptions.    lb. 

Same — Yebifioation  of  Infobmation.— The  failure  to  properly 
verify  an  information  is  not  one  which  affects  its  sufficiency.  The  in- 
formation is  required  to  be  verified  as  designated,  but  unless  the  objec- 
tion on  that  ground  is  properly  presented  in  the  trial  court  it  is  waived 
and  cannot  be  raised  in  the  appellate  court.    lb. 
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Samb— Monoir  to  QirABH.^A  motion  to  quaah  an  information  miut 
point  out  specifloally  the  gronnds  upon  which  it  is  based.  That  the  bill 
of  exception  states  that  a  motion  was  made  to  quash  the  information, 
and  that  it  was  stipulated  that  no  prelimioary  examination  was  held 
touching  the  charges  mentioned  in  the  information,  and  that  no  affidavits 
were  filed  supporting  them  except  as  aboye  i*eferred  to,  preseots  no  ques- 
tion as  to  the  insufficiency  of  the  verification,  since  it  does  not  appear 
that  a  motion  to  quash  was  made  upon  that  ground,    lb, 

Samb.— Whether  or  not  an  affidavit  upon  whioh  an  information  is 
based  complies  with  the  statute  most  be  determined  from  the  context 
of  the  affidavit  itself,  and  its  statements  cannot  be  attacked  by  extra- 
neous evidence.  The  verification  of  an  information  cannot  be  attacked 
on  the  ground  that  the  testimony  disclosed  that  the  party  who  verified 
it  did  not  have  personal  knowledge  of  the  guilt  of  the  defendant.    lb. 

Pbacticb  IK  Criminal  Gasbs  —  Ybbdiot.—- Under  an  indictment 
charging  in  separate  counts  larceny  and  receiving  stolen  goods  knowing 
them  to  have  been  stolen,  a  verdict  in  form,  "  We  the  Jury  find  the  de- 
fendant guilty  as  charged  in  the  information,  and  we  further  find  the 
value  of  the  ore  taken  to  be  *  *  *  ^*  is  not  a  finding  of  guilty  of  both 
offenses  although  it  does  not  specify  the  count,  and  is  sufficient  to  sup- 
port a  conviction  for  larceny.    lb. 

Criminal  Law— Rbcbiving  Dbposits  in  Insolvbnt  Bank— Lab- 
CBNT. — In  a  prosecution  of  a  bank  president  under  section  222,  Mills* 
Ann.  Stats.,  providing  that  if  the  president  of  any  bank  *^  shall  receive 
or  assent  to  the  reception  "  of  any  deposit  of  money  in  such  bank  after 
he  shall  have  knowledge  of  its  insolvency  he  shall  be  guilty  of  larceny, 
an  information  that  charges  in  one  count  that  the  defendant  **  did  receive 
and  assent  to  the  reception  **  of  a  deposit  after  he  had  knowledge  of  the 
insolvency,  is  not  invalid  as  charging  two  separate  offenses  in  one  counts 
McClure  v.  The  People,  368. 

Criminal  Law— Ebbping  Lbwd  Houbb  or  Placb.— Under  seo- 
tion  1328,  Mills'  Ann.  Stats.,  making  it  an  offense  to  ^*  maintain  or  keep 
a  lewd  house  or  place,**  an  information  that  charges  a  defendant  with 
keeping  a  **  lewd  house  and  place  * '  does  not  charge  two  separate  and  dis- 
tinct offenses,  as  the  keeping  of  .a  house  of  the  kind  designated  and  the 
keeping  of  a  place  of  the  same  character  are  but  different  ways  or 
methods  of  violating  the  statute,  and  may  each  be  charged  separately, 
or  both  conjunctively  as  constituting  but  one  offense  when  they  refer  to 
the  same  transaction  by  the  same  person  and  at  the  same  time.  Howard 
V.  The  People,  396. 

Samb— DiBORDBRLY  Housb.— Under  that  part  of  section  1823,  Milb' 
Ann.  Stats.,  which  makes  it  an  offense  to  '*  keep  a  common,  ill-governed 
and  disorderly  house  to  the  encouragement  of  idleness,  gaming,  drink- 
ing, fornication  or  other  misbehavior,'*  a  count  in  an  information  which 
charges  the  offense  in  the  lang^uage  of  the  statute  down  to  and  inclod- 
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ing  the  word  **  f omication,"  and  then  prooeedB  to  add  aeyend  other 
speoifio  aoU  of  disorderly  conduct  and  miscondact  of  the  same  general 
character  as  those  named  in  the  statute  does  not  invalidate  the  informa- 
tion as  being  based  upon  more  than  one  section  of  the  statute  creating 
separate  offenses,  as  the  added  language  may  be  included  in  the  expi-es- 
sion  of  the  statute  **  other  misbehavior  **  if  of  the  same  general  character 
as  those  specified,  and  if  not,  may  be  regarded  as  surplusage.    lb. 

Sams. — An  information  which  charges  defendant  with  keeping  a  dis- 
orderly house  and  after  enumerating  the  specific  acts  of  misconduct 
named  in  the  statute  as  encouraged  by  the  keeping  thereof  proceeds  to 
add  thereto  other  specific  acts  not  named  in  the  statute,  as  fighting,  dis- 
turbing the  peace,  etc.,  is  not  invalid  as  charging  two  offenses,  one  for 
keeping  the  kind  of  house  designated  and  another  for  fighting,  disturb- 
ing the  peace,  etc.  A  charge  that  defendant  kept  a  disorderly  house  to 
the  encouragement  of  fighting,  etc.,  is  not  a  charge  that  defendant  in- 
dulged in  fighting,  disturbiog  the  peace,  etc.     16. 

KBEPnre  Lkwd  and  Disobdbbi«y  Houses. — An  information  for  keep- 
ing a  lewd  or  disorderly  house  under  the  statute  need  not  specify  any 
particular  acts  of  lewdness  or  disorderly  conduct  complained  of,  but  it 
is  sufficient  if  the  offense  is  charged  in  the  language  of  the  statute.    i&. 

Same— Pbactiob— Bill  of  Pabticulabs.— In  a  prosecution  for  keep- 
ing a  lewd  and  disorderly  house  under  the  statute,  it  was  not  error  for 
the  court  to  refuse  to  require  the  district  attorney  to  furnish  defendant 
a  bill  of  particulars.    lb, 

Pbactiob  in  Gbiminal  Oases— Jubibs—Waiveb.— If  at  the  trial  of 
a  criminal  case  defendant's  counsel  knew  that  the  information  and  af- 
fidavit on  which  it  was  based  were  given  to  the  jury  and  taken  to  their 
room  along  with  the  instructions,  and  failed  at  the  time  to  object  tliereto, 
it  is  too  late  to  raise  the  objection  on  review  or  motion  for  new  trial.    lb, 

EviDENOE — Limitation. — In  a  prosecution  for  keeping  a  lewd  and 
disorderly  house  where  the  information  alleged  the  offense  as  continu- 
ing between  certain  dates,  the  prosecution  was  not  confined  to  the  period 
between  the  first  and  last  date  mentioned  in  the  information  but  might 
prove  the  offense  as  committed  at  any  time  before  the  filing  of  the  in- 
formation and  within  the  statute  of  limitations.    lb, 

INJUNCTION: 

JuBiSDicnoN — Pbohibition.— Where  one  of  the  ootenants  in  a  group 
of  mining  claims  and  in  a  tunnel  run  for  the  purpose  of  working  said 
group  brought  an  action  in  the  district  court  against  her  cotenants, 
alleging  that  defendants  own  an  adjoining  group  of  claims  and  that 
they  had  extended  the  tunnel  into  the  latter  group  and  were  using  it 
lor  the  purpose  of  working  said  latter  group  and  had  excluded  plaintiff 
Jrom  the  tunnel  and  prevented  her  from  working  the  first  named  group 
and  prayed  for  a  writ  of  injunction  enjoining  defendants  from  using 
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the  tunnel  to  work  the  last  nftmed  group  of  mines  and  from  excluding 
her  from  the  use  of  the  tunnel  for  the  working  of  the  first  named  group, 
the  district  court  had  jurisdiction  and  the  complaint  stated  facts  suffi- 
cient to  justify  an  injunction,  and  the  supreme  court  will  not  interfere 
with  the  action  of  the  district  court  by  a  writ  of  prohibition.  The  Peo- 
ple ex  reL  Breen  et  al.  v.  The  District  Court  cf  Lake  County  et  of.,  466. 

Watkb  Rights— Plbading.— In  an  action  by  a  junior  appropriator 
of  water  to  restrain  a  senior  appropriator  from  changing  the  point  of 
diversion  from  a  point  below  the  junior  appropriator's  headgate  to  a 
point  above,  an  allegation  that  the  stream  below  plaintiffs  headgate 
and  above  the  one  proposed  to  be  moved  was  fed  by  springs  and  seep- 
age water  sufficient  to  supply  defendant's  priority  and  that  so  long  as 
the  place  of  diversion  was  not  changed  the  water  in  the  stream  was 
sufficient  to  supply  both  appropriators,  but  if  the  senior  appropriator 
be  permitted  to  divert  his  water  above  plaintifTs  ditch  plaintiff  would 
be  deprived  of  his  water,  stated  a  good  cause  of  action  and  the  court 
erred  in  refusing  to  hear  evidence  in  support  thereot  The  Hiindy  Ditch 
Co,  V.  The  Louden  Irr.  Canal  Co,,  515. 

INSTRUCTIONS  : 

Nbgugencb.— In  an  action  for  damages  for  injuries  caused  by  negli- 
gence of  defendant,  an  instruction  that  plaintiff  could  not  recover  if 
the  accident  was  caused  by  the  negligence  of  a  co-employ^,  was  properly 
refused  where  there  was  .no  evidence  tending  to  prove  negligence  of  a 
oo-employ^.     The  Empson  Packing  Co,  v.  Vaughn,  66. 

Objections  Waivkb— Appbllatb  Pbactiob.— An  objection  by  a 
defendant  and  appellant  to  an  instruction  on  the  ground  that  it  sub- 
mitted an  issue  not  presented  in  the  pleading  cannot  be  raised  for  the 
first  time  in  the  appellate  court,  where  the  defendant  by  its  answer, 
and  both  parties  by  their  evidence  in  the  trial  court,  treated  the  ques- 
tion submitted  by  the  instruction  as  being  within  the  issues.    lb. 

EviDBNCB—CoHFBSSioN  —  Admissibilitt  —  CocoNSPiBATOB. — A  re- 
quest on  behalf  of  one  coconspirator  to  instruct  the  jury  to  disregard 
the  whole  of  admissions,  declarations  and  confessions  of  another  con- 
spirator as  against  the  first,  was  properly  refused  where  part  of  the 
admissions  were  made  in  the  presence  of  the  defendant  making  the 
request     Short  et  al,  v.  The  People,  175. 

Appellatb  Pbacticb — Objections  to  Instbuctions — ^Evidsncb. 
— On  review  objections  to  instructions  cannot  be  considered  where  the 
record  does  not  contain  all  the  evidence.    Ih, 

Habhlbss  Ebbob. — An  instruction  that  a  conspiracy  is  an  agrees 
ment  between  two  or  more  parties  to  do  a  lawful  act  in  an  unlawful 
manner  is  under  our  statute  erroneous  in  the  abstract,  but  where  tiie 
object  of  the  conspiracy  as  charged  was  to  commit  burglary,  the  error 
was  harmless,    id. 
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Homicide — Accidental  Killing  —  Self-defense. — In  a  proBecu- 
tion  for  murder  where  the  defendant  was  a  boy  fifteen  years  old  and 
the  deceased  a  much  larger  boy  nineteen  years  old,  and  the  evidence 
showed  that  deceased  had  twice  assailed  the  defendant,  jerking  him 
off  a  shed  and  tearing  his  clothes,  &id  the  defendant  had  warned  de- 
ceased to  let  him  alone  and  had  armed  himself  with  a  small  baseball 
bat,  and  the  defendant  testified  that  at  the  time  the  fatal  blow  was 
struck  the  deceased  came  up  behind  him  and  used  a  vile  epithet  to- 
wards him,  and  believing  he  was  about  to  be  again  attacked  by  deceased, 
he  struck  backward  with  the  bat  without  any  intention  of  killing  or 
seriously  injuring  the  deceased,  but  that  he  used  the  bat  only  to  put 
himself  on  an  equality  with  deceased  and  to  prevent  an  assault  and 
battery,  and  the  evidence  further  showed  that  the  blow  was  given 
quickly,  and  without  any  aim  at  any  particular  part  of  deceased's  body, 
and  was  not  a  hard  blow  but  falling  upon  deceased's  head  proved  fatal, 
it  was  error  for  the  court  to  refuse  to  submit  to  the  jury  the  defense  of 
excusable  homicide  by  accidental  killing.  It  was  also  error  to  instruct 
the  jury  as  to  the  law  of  self-defense.  The  court  on  request  should 
have  submitted  to  the  jury  whether,  under  the  evidence,  the  defendant 
was  justified  in  believing  that  an  assstult  and  battery  was  about  to  be 
committed  upon  him,  and  whether  he  employed  only  necessary  and 
reasonable  means  to  prevent  it,  coupling  therewith  the  law  applicable 
to  their  findings.    Nilan  v  The  People,  206. 

Malice— PsEBUHPTiONS. — ^Malice  and  an  intention  to  kill  may  be 
inferred  from  the  use  by  defendant  of  means  that  are  calculated  to 
produce  death,  but  the  inference  is  one  of  fact  and  not  of  law,  and 
while  it  is  proper  for  the  court  to  tell  the  jury  that  they  are  at  liberty, 
from  the  employment  of  means  likely  to  produce  death,  to  presume 
that  the  defendant  intended  to  kill,  an  instruction  that  tells  them  that 
the  legal  presumption  is  that  death  was  intended  is  erroneous.    lb, 

Appboved  Forms. — The  practice  of  adding  to,  or  changing  the  lan- 
guage of,  well  approved  definitions  and  instructions  is  condemned.  It 
is  proper  and  sufficient  for  a  jury  to  be  instructed  that  if  the  killing 
was  perpetrated  with  a  deadly  weapon,  the  provocation  must  be  great 
to  make  the  killing  manslaughter,  but  an  instruction  that  the  provoca- 
tion must  be  **  great  indeed,"  while  it  might  not  be  sufficient  to  work  a 
reversal,  is  disapproved.    lb. 

Homicide.— In  a  prosecution  for  murder,  an  instruction  to  the  effect 
that  if  the  jury  found  that  the  defendant  willfully  and  intentionally 
struck  the  blow  that  killed  deceased,  they  should  find  him  guilty,  with- 
out specifying  the  grade  of  homicide,  is  erroneous.  The  instruction 
should  require  them  to  find  malice,  or  restrict  the  finding  of  guilty,  to 
manslaughter,  and  the  fact  that  in  another  instruction  they  were  told 
that  malice  is  an  essential  element  of  murder  of  either  degree  does  not 
cure  the  error.    lb. 
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Not  Bksponbiyk  to  Evidbstob.— It  is  bad  practice  to  fflYe  to  the  jury 
instnictioai  on  abstract  propositions  of  law  not  call^  for  by  the  evi- 
dence even  though  tlie  instruction  is  harmless.    lb. 

Faulubb  to  Submit  Issub.— Where  in  an  action  for  damages  for  per- 
sonal injury  the  pleading  and  evidence  put  in  issue  the  question  as  to 
whether  or  not  the  injury  resulted  from  one  of  the  ordinary  risks  incid- 
ent to  the  employment  in  which  plaintiff  was  engaged,  it  was  error  for 
the  court,  upon  request,  to  refuse  to  instruct  the  jury  as  to  the  law  ap- 
plicable to  such  risks.  The  Holy  Cross  Gold  Mining  and  MiUing  Co.  e. 
O'SMican,  237. 

Bbcobd— Bill  op  Excbptionb. — In  criminal  cases  everything  which 
is  not  a  part  of  the  record  proper  must  be  preserved  by  a  bill  of  excep- 
tions in  order  to  be  considered  on  review,  and  this  includes  the  instruc- 
tions given  by  the  court  and  the  exceptions  thereto,  as  well  as  those 
asked  and  refused  and  the  exception  to  the  ruling  of  the  court  thereon. 
Bergdahl  et  oL  v.  The  People,  902. 

Labcbnct— Becbivino  Dbposit  in  iKSOiiVBNT  Bank.— In  a  prose- 
cution of  the  president  of  a  bank,  under  the  statute  for  receiving  a  de- 
posit in  an  insolvent  bank,  an  instruction  that  in  effect  advised  the  jury 
that  as  long  as  defendant  was  president  of  the  bank  he  was  presumed 
to  know,  and  it  was  his  duty  to  know,  its  conditions  as  to  solvency  or 
insolvency,  without  regard  to  what  steps  he  may  have  taken  to  ascer- 
tain tins  fact,  W2IS  erroneous.    McClure  v.  The  People,  358. 

Pbacticb. — It  is  not  error  to  refuse  to  give  an  instruction  asked  if  the 
substance  of  the  instruction  has  already  been  given  in  other  instruc- 
tions.   De  8L  Aubin  v.  MarshaU  Field  A  Co.,  414. 

Pbbpondbbanoe  op  Evidbncb.— An  instruction  that  advises  the 
Jury  that  plaintiff  is  required  to  establish  the  facts  entiUing  him  to  a 
recovery  by  a  fair  preponderance  of  the  evidence,  is  not  subject  to  ob- 
jection by  defendant  because  it  required  the  facts  to  be  established  by 
a  **  fair  preponderance  ^'  instead  of  a  preponderance,  as  it  was  more 
favorable  to  defendant  as  given.    lb. 

Assumption  op  Tbuth  of  Plbadino.— An  instruction  that  told  the 
Jury  that  plaintiffs  in  their  replication  gave  a  history  of  the  transaction^ 
giving  in  substance  the  statements  of  the  replication,  was  not  objec- 
tionable as  assuming  the  truth  of  the  statements  of  the  replication.  lb. 

Pabty  at  whosb  Rbquest  Given  Bound  by  Thbobt  of.— -Where  a 
cause  is  submitted  to  a  jury  upon  a  theory  adopted  by  one  of  the  par- 
ties to  the  action  through  Instructions  given  at  his  request,  he  cannot 
be  heard  to  complain  that  such  theory  was  erroneous.    lb. 

AppbIiLatb  Pbacticb — ExcEPTioNS.~Unless  in  an  appropriate  way 
an  exception  to  an  instruction  is  made  in  the  court  below,  so  tliat  its 
attention  is  directed  to  the  error  of  law  complained  of,  the  instruction 
will  not  be  reviewed  by  the  appellate  court.    The  appellate  oourt  will 
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not  review  iDstruotions  whioh  the  trial  court  was  given  no  opportunity 

to  correct.    Beats  o.  Cone  et  a2.,  473. 

Samb. — An  exception  to  infltructions  in  the  form:  **  To  the  giving  of 
which  instructions,  and  each  and  every  thereof  the  plaintiff  by  his  coun- 
sel then  and  there  duly  excepted,'^  is  equivalent  to  saving  an  exception 
to  each  instruction  separately,  but  it  will  not  avail  as  against  an  instruc- 
tion that  contains  a  correct  statement  of  the  law,  because  it  fails  to 
point  out  that  part  of  the  instruction  which  is  incorrect  from  that 
which  is  correct.    lb. 

Mining  Claims — ^Yeins.—  A  mineral  bearing  vein,  within  the  mean- 
ing of  the  law,  is  a  continuous  body  of  mineral  bearing  rock  in  place 
in  the  general  mass  of  the  surrounding  formation,  the  boundaries  of 
which  may  or  may  not  be  ascertained  and  visible,  and  an  instruction 
that  so  defines  a  vein  is  correct  in  a  case  where  the  facts  justify  it.    Ib» 

Pbactics. — Where  three  consecutively  numbered  instructions  refer 
to  the  same  subject-matter  and  the  second  refers  to  the  preceding  by 
beginning  with  these  words,  **  Upon  that  point  the  court  instructs," 
and  the  third  began,  **  In  this  connection  the  court  instructs,^'  the  three 
were  sufficiently  connected  to  indicate  to  the  jury  that  they  were  to  be 
taken  together  and  read  as  a  whole,  and  where  the  three  read  together 
properly  expressed  the  law  upon  the  subject  they  were  not  objection- 
able,   lb. 

INTEREST: 

Bills  and  Notes— Evidbncb— Payment— Pboop  of  Exeoution. — 
Proof  of  payment  of  interest  on  a  note  by  the  maker  isprirna  facie  proof 
of  its  execution.    McKay  v.  The  Belknap  Saninge  Bank,  50. 

Bills  and  Notes— Penalty. — A  contract  in  a  promissory  note  to 
pay  a  certain  interest  if  paid  at  maturity  but  if  not  paid  at  maturity  to 
pay  a  higher  rate  of  interest  from  date  of  note  is  not  a  penalty  im- 
posed for  the  purpose  of  enforcing  prompt  payment,  but  is  an  agree- 
ment to  pay  a  higher  interest  on  a  contingency  and  is  enforoeable.    lb. 

Bills  and  Notes. — When  the  rate  of  interest  at  the  place  where  a 
note  is  made  is  different  from  the  rate  at  the  place  where  it  is  paya- 
ble, the  parties  may  stipulate  for  either  rate  and  the  contract  will  gov 
ern.    lb. 

Appellate  Pbactige.— A  slight  mistake  of  only  a  few  cents  made 
by  a  jury  in  the  computation  of  interest  is  not  sufficient  ground  for 
either  reversing  or  modifying  a  judgment  entered  on  the  verdict,  where 
attention  was  first  called  to  tbe  mistake  in  the  appellate  court  and  the 
trial  court  was  given  no  opportunity  to  correct  it.  Carson  et  al.  v. 
Arvantes  et  a{.,  77. 

Pabtnebship.— Where  a  partnership  is  dissolved  by  one  partner  sell- 
ing to  his  copartners  his  interest  at  a  fixed  cash  sum,  an  unpaid  balaaoo 
of  the  purchase  price  will  draw  interest  at  the  legal  rate  from  the  date 
of  the  transaction.    Cobb  v.  Benedicty  d42. 
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JEOPAKDY: 

Practicb  in  Criminal  Cases — Complaint  by  Defendant  AeAiNST 
Himself — Fobmbb  Conviction. — Where  a  party  gailty  of  an  aasault 
went  before  a  justioe  of  the  peace  and  swore  to  a  oompbiint  charging 
himself  with  such  assault,  and  upon  his  own  confession  and  testimony 
the  justice  of  the  peace  entered  judgment  sentencing  him  to  pay  a  fine 
and  costs,  the  party  was  not  in  jeopardy  and  the  judgment  could  not  be 
pleaded  as  a  former  conviction  in  a  subsequent  prosecution  for  the  same 
assault.    De  Bord  v.  The  People,  377. 

Pbaotice  in  Criminal  Cases — Question  for  Jury. — Where  the 
facts  set  f oi*th  in  a  plea  of  former  jeopai-dy  were  sufficient  in  law  to  en- 
title defendant  to  a  discharge,  if  true,  it  is  not  within  the  province  of 
the  trial  court  to  overrule  the  plea  because  from  facts  within  his  own 
knowledge  its  averments  are  untrue,  but  the  issue  should  be  submitted 
to  the  jury.     Kinkle  o.  The  People,  459. 

Same — Discharge  of  Fobmer  Jury. — Where  a  plea  of  former  jeop- 
ardy averred  that  defendant  had  been  previously  put  upon  trial  for  the 
same  offense,  and  that  a  jury  was  duly  had  and  charged  with  the  case, 
and  that  without  his  consent,  and  without  any  necessity  therefor,  the 
jury  was  discharged,  which  plea  was  controverted  by  the  people,  it  was 
error  for  the  court  to  refuse  to  submit  the  issue  to  the  jury.    id. 

Same — Bill  of  Exceptions. — Where  in  a  trial  of  a  criminal  case  the 
jury  is  discharged,  after  the  case  has  been  submitted  to  them,  without 
the  consent  of  the  defendant  and  without  any  necessity  therefor,  it  is 
not  incumbent  on  the  defendant  to  object  thereto  and  preserve  the  pro- 
ceedings in  a  bill  of  exceptions,  but  he  may  show  the  facts  by  oral  tes- 
timony in  suppoii;  of  a  plea  of  former  jeopardy  on  a  subsequent  trial 
for  the  same  offense.    lb. 

JUDGMENTS: 

Appellate  Pbactice— Final  Judgment.— In  an  action  to  require 
an  accounting  and  settlement  between  the  legatees  of  a  will  and  heirs  of 
the  estate,  a  decree  that  adjudged  certain  paHies  indebted  to  the  estate, 
in  certain  sums  over  and  above  their  distributive  shares,  and  directed  that 
the  amounts  be  paid  into  court  to  the  credit  of  the  estate,  and  further  di- 
rected that  it  be  distributed  amongst  certain  heirs  of  the  estate,  naming 
them  and  the  amount  to  be  paid  to  each,  was  such  personal  and  final 
judgment  as  would  support  a  writ  of  error  although  it  was  not  in  favor 
of  nor  against  any  particular  party  acting  individually  or  in  a  represen- 
tative capacity.    Haines  v,  Christie  et  a2.,  288. 

Estates  of  Decedents — Practice. — Ordinarily  and  in  due  course 
of  administration  of  an  estate,  money  adjudged  to  be  due  the  estate 
would  be  paid  into  the  county  court  or  to  the  personal  representative, 
but  where  all  parties  interested  were  present  in  the  district  court  and 
without  objection  there  litigated  the  matters  in  dispute  between  them, 
none  of  them  can  complain  that  the  decree  requires  money  to  be  paid 
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into  the  district  court  for  disbursement  by  that  tribunal,  where  the  de* 
cree  provides  for  the  distribution  to  the  persons  entitled  to  the  same, 
specifying  the  amount  to  be  paid  each  distributee.    lb. 

Cebtaikty  as  to  Amount. — A  decree  that  directed  the  payment  into 
court  of  a  certain  sum  to  the  ci-edit  of  an  estate  and  that  the  sum  be 
distributed  to  certain  named  heirs  of  the  estate  specifying  the  amount 
to  be  paid  each,  less  their  pro  rata  share  of  the  costs  of  administration, 
is  not  so  uncertain  and  indefinite  in  amount  that  it  will  not  support  a 
writ  of  error,    lb. 

APPELIiATE    PBAOTICK — JUBISDICrTION   OF   SUPBBME   C0UBT->FBBB- 

HOLDS — Wateb  Rights.— a  judgment  sustaining  a  demurrer  to  and 
dismissing  a  complaint  of  a  stockholder  in  a  corporation  whose  charter 
has  expired,  praying  for  the  appointment  of  a  receiver  to  take  posses- 
sion of  and  sell  a  certain  ditch,  water  rights  and  other  property  of  the 
corporation  and  distribute  the  proceeds  among  the  stockholders  does 
not  relate  to  or  involve  a  freehold  or  franchise  so  as  to  give  the  supreme 
court  jurisdiction  to  review  it  on  appeal  or  error.  Knotoles  v.  The  Lower 
Clear  Creek  Ditch  Co.  et  aL,  469. 

Appellatb  Pbacticb — Jubisdiction  of  SuPBEiCB  Ck)UBT — Effect 
OF  Judgment. — ^It  is  the  effect  of  the  judgment  rendered  and  not  the 
result  of  a  judgment  which  might  be  rendered  that  determines  the 
question  of  the  jurisdiction  of  the  supreme  court  to  review  such  judg- 
ment If  the  effect  of  the  judgment  upon  the  party  seeking  a  review  is 
not  to  deprive  him  of  a  freehold,  then  a  freehold  is  not  involved  within 
the  sense  of  the  statute  regulating  appeals  to  the  supreme  court    lb. 

Res  Judicata — Pabtibs. — In  order  to  constitute  a  judgment  in  one 
case  res  Judicata  in  another,  it  must  appear  that  the  quality  or  capacity 
of  the  parties  to  each  is  the  same.    Beala  v.  Cone  et  aZ.,  473. 

Samb — Mining  Claims. — A  judgment  of  the  land  department  of  the 
general  government  cancelling  the  entry  of  a  mining  claim,  upon  pro- 
test filed,  on  the  ground  that  no  discovery  of  mineral  had  been  made 
and  that  the  required  work  had  not  been  performed,  in  no  manner  set- 
tled the  rights  of  the  parties  to  the  proceeding  to  the  land  in  conti-o- 
versy,  and  in  a  subsequent  adverse  suit  by  the  protestor  in  the  former 
proceeding,  as  owner  of  a  conflicting  claim  against  the  application  for 
patent  upon  a  re-entry  of  the  same  claim  by  the  party  whose  entry  had 
been  cancelled,  the  judgment  of  the  land  department  cancelling  the  en- 
try cannot  be  pleaded  as  res  Judicata  as  the  parties  do  not  appear  in 
the  same  capacity  in  the  two  proceedings.    lb. 

Mining  Claims — Advbbsb  Suits — Cancellation  of  Entby — ^Bvi- 
dbnce. — In  an  adverse  suit  between  the  owners  of  conflicting  mining 
claims  where  the  principal  issue  was  as  to  which  of  the  conflicting 
claims  mineral  was  first  discovered  upon,  a  judgment  of  the  land  de- 
partment holding  for  cancellation  a  former  entry  of  one  of  the  claims, 
upon  protest,  on  the  ground  that  no  discovery  of  mineral  had  been 
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made,  is  not  admissible  in  evidence  to  establish  that  fact  in  sapport  of 

the  adverse  claim.    lb, 

Sahb.— A  judgment  of  the  land  department  rejecting  an  application 
for  patent  and  nothing  more,  leaves  the  applicant  with  the  same  rights 
as  if  no  application  had  been  made.    lb. 

JURIES: 

Nbqugenob — QuBSTioN  FOB  JuBT.— When  the  determination  of  the 
question  of  negligence  depends  upon  inferences,  which  may  be  drawn 
from  facts  and  circumstances  of  a  character  that  different  minds  may 
honestly  draw  different  conclusions  therefrom,  the  question  should  be 
left  to  the  jury.     The  Empaon  Packing  Co,  v,  Vaughn^  66. 

QuoTiBNT  Ybbdiot.— The  fact  that  jurors  ascertained  the  average 
judgment  as  to  the  amount  of  damages  a  plaintiff  was  entitled  to  re- 
cover, by  adding  the  several  amounts  of  each  juror's  opinion  on  the 
subject  and  dividing  the  sum  by  the  number  of  jurors,  and  subsequently 
agreed  upon  the  quotient  as  their  verdict,  would  not  vitiate  the  verdict, 
where  there  was  no  prior  agreement  to  be  bound  by  the  result  thus  ob- 
tained, and  the  average  thus  obtained  was  subsequently  discussed  and 
finally  agreed  upon  as  the  amount  of  damages  they  would  return  as  their 
verdict.    lb. 

Wills — Contbstb— Practiob — Jury  Tbi  ai«. — ^In  the  trial  of  a  contest 
of  a  will  on  appeal  in  the  district  court,  the  contestant  is  entitled  to 
have  the  issues  of  fact  tried  by  jury,     dough  v,  Clough^  97. 

NeGLIGBNCE — CONTBIBUTOBT  KbOLIGENOE — QUESTION  FOB  JUBT.— 

Where  in  an  action  for  personal  injury  the  question  of  negligence  of  the 
defendant  or  of  contributory  negligence  of  the  person  injured  is  de- 
pendent upon  inferences  to  be  drawn  from  acts  and  circumstances  from 
which  different  intelligent  minds  may  honestly  reach  different  conclu- 
sions, it  is  for  the  jury  to  determine  under  appropriate  instructions 
whether  or  not  negligence  or  contributory  negligence  has  been  estab- 
lished. But  if  the  undisputed  facts  are  such  that  the  inference  of  con- 
tributory negligence  of  the  injured  person  is  the  only  conclusion  that 
can  be  logically  deduced,  the  question  is  one  of  law  for  the  court.  The 
Denver  A  Rio  Grande  Railroad  Co.  v,  Spencer  et  a/.,  313. 

Pbaotiob  in  Criminal  Gases — ^Former  Jeopardy — Question  fob 
Jury. — Where  the  facts  set  forth  in  a  plea  of  former  jeopardy  were 
sufficient  in  law  to  entitle  defendant  to  a  discharge,  if  true,  it  is  not 
within  the  province  of  the  trial  court  to  overrule  the  plea  because  from 
facts  within  his  own  knowledge  its  averments  are  untrue,  but  the  issue 
should  be  submitted  to  the  jury.    Kinkle  o.  The  People,  459. 

Same— DisoHARGE  of  Former  Jury.— Where  a  plea  of  former  Jeop- 
ardy averred  that  defendant  had  been  previously  put  upon  trial  for  the 
same  offense,  and  that  a  jury  was  duly  had  and  charged  with  the  case, 
and  that  without  his  consent,  and  without  any  necessity  therefor,  the 
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Jury  was  discharged,  which  plea  was  controverted  by  the  people,  it  was 

error  for  the  court  to  refuse  to  submit  the  issue  to  the  juiy.    lb. 

Sauk — ^Bill  of  Exceptions. — ^Where  in  a  trial  of  a  criminal  case  the 
jnry  is  discliarged,  after  the  case  has  been  submitted  to  them,  without 
the  consent  of  the  defendant  and  without  any  necessity  therefor,  it  is 
not  incumbent  on  the  defendant  to  object  thei-eto  and  preserve  the  pro- 
ceedings in  a  bill  of  exceptions,  but  he  may  show  the  facts  by  oral  testi- 
mony in  supi>ort  of  a  plea  of  former  jeopardy  on  a  subsequent  trial  for 
the  same  offense.    lb. 

Pbactiok— Talesmen— Waiver. — Where  the  district  court  of  a 
county  is  conducted  in  two  divisions  and  the  regular  panel  of  jurors  is 
divided,  part  being  assigned  to  each  division,  and  a  pai-ty  to  a  civil 
action  in  one  division  demands  a  jury  of  twelve,  and  the  number  of 
regular  jurors  in  attendance  on  that  division  not  being  sufficient,  the 
jury  is  made-  up  from  talesmen  summoned  by  open  venire,  after  trial 
and  verdict  it  is  too  late  for  the  party  to  raise  the  objection  for  the  first 
time  to  filling  up  the  jury  from  talesmen  instead  of  calling  the  regular 
jurors  from  the  other  division,  although  the  jurors  in  the  other  division 
were  not  at  the  time  employed  or  needed  in  that  division.  BeaU  v.  Cone 
et  al.,  473. 

Same.— Where  the  district  court  of  a  county  is  conducted  in  two 
divisions,  the  apportionment  of  the  regular  panel  of  jurore  between  the 
two  divisions  is  entirely  in  the  control  of  the  judges  and  their  action  in 
making  such  apportionment  will  not  be  inquii'cd  into  on  appeal,     lb* 

Pbactioe — Talesmen — Motion  fob  new  Tbial. — On  motion  for 
new  trial  a  showing  that  the  sheriff  received  notice  that  a  special  venire 
for  jurors  would  be  issued  before  it  was  issued,  without  disclosing 
from  what  source  the  notice  came,  and  that  certain  persons  some  of 
whom  held  commissions  as  deputies  under  the  sheriff  were  requested 
by  the  sheriff  to  be  at  his  office  on  the  morning  the  venire  issued,  who 
were  summoned  as  talesmen  and  called  into  the  jury  box,  but  which 
failed  to  show  that  the  sheriff  or  any  one  connected  with  his  office,  or 
that  any  one  of  the  persons  summoned  was  biased  against  the  party 
making  the  motion  or  in  favor  of  his  adversary,  or  took  any  steps  directly 
or  indirectly  to  influence  the  jurors  selected  to  try  the  case,  fails  to 
show  that  the  jury  was  packed  in  the  interest  of  the  adverse  party  and 
states  no  cause  for  a  new  trial.     lb. 

Pbaoticb  —  Misconduct  of  Juby — Separation. — The  mere  sei>a- 
ration  of  a  jury,  after  the  submission  of  a  cause,  is  not  per  se  sufficient 
to  set  aside  the  verdict  and  grant  a  new  trial.  It  must  appear  that  by 
reason  of  such  separation,  there  is  a  strong  probability  that  the  jury  has 
been  tampered  with,  or  improperly  influenced  to  return  the  verdict 
sought  to  be  set  aside.    26.. 

Mining  Claims— Ad vebsb  Suits— View  by  Jury.— In  an  adverse 
suit  where  the  jury  was  sent  to  view  the  premises  of  the  conflicting 
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claims,  in  the  absence  of  a  request  directing  the  jury  in  regard  to  how 
the  examination  should  be  conducted,  a  party  cannot  complain  that 
jurors  exercised  tlieir  disci-etion  as  to  what  part  of  the  premises  they 
would  examine,  and  the  fact  that  all  the  jurors  did  not  go  down  the 
shafts  would  not  vitiate  the  verdict.    lb, 

Appbll  ATE  Practice— Vbbdict  of  Jury — Evtdenoe. — ^Where  there 
is  evidence  to  sustain  every  material  issue  tendered,  the  appellate  court 
will  not  interfere  with  the  verdict  of  the  jury.  The  question  as  to 
whether  or  not  some  or  all  of  the  testimony  is  false  is  purely  within 
the  province  of  the  jury.    lb. 

JURISDICTION: 

Water  Rights — Freehold. — A  water  right  is  a  freehold  estate  within 
the  meaning  of  the  statute  regulating  the  jurisdiction  of  appeals  to  the 
supreme  court    Daum  et  al.  v,  Conley  et  al.,  56. 

Question  from  Governor — Construction  of  Statute— Private 
Rights. — The  court  will  not  in  answer  to  a  question  from  the  governor 
construe  existing  statutes  when  by  so  doing  the  private  rights  of  per- 
sons would  be  passed  upon  without  giving  them  an  opportunity  to  be 
heard.     In  re  LecLsiny  of  State  Lands,  99. 

Pees  and  Salaries — Statutory  Construction — Fees  of  Justice 
OF  THE  Peace  in  Criminal  Trials.— Under  section  1905,  3  Mills'  Ann. 
Stats.,  the  allowance  or  disallowance  of  the  statutory  fees  of  a  justice 
of  the  peace  in  criminal  trials  is  discretionary  with  the  board  of  county 
com  missioners  and  is  not  reviewable  by  the  courts.  The  Board  of  County 
Commissionera  of  Pitkin  County  v,  Sandera,  122. 

Appellate  Practice— Bill  of  Exceptions — Extension  of  Time 
FOB  Filing. — A  judge  in  vacation  has  no  jurisdiction  to  extend  the  time 
for  filing  a  bill  of  exceptions  fixed  by  order  of  court  during  the  term. 
Winter  c.  The  People,  136. 

Water  Rights — Lands  outside  the  State.— The  courts  of  this 
state  have  no  jurisdiction  to  award  priorities  to  the  use  of  water  to  a 
ditch  intended  to  water  lands  outside  the  state,  although  the  ditch  has 
its  headgate  within  the  state.    Lamaon  et  al.  v.  Vailea  et  al.,  201. 

DivoBCB  AND  Alimony — Appellate  Practice. — The  court  of  ap- 
peals has  no  appellate  jurisdiction  in  suits  for  divorce,  and  a  judgment 
for  alimony  in  such  suit  being  but  an  incident  to  the  main  suit  for  di- 
vorce, the  court  of  appeals  has  no  jurisdiction  of  a  separate  appeal  from 
such  judgment  for  alimony.    Mercer  v.  Mercer,  216. 

Same. — The  supreme  court  cannot  acquire  jurisdiction  by  an  appeal 
from  the  court  of  appeals  of  a  case  of  which  the  court  of  appeals  had 
no  jurisdiction.    lb. 

Appellate  Pbactice — Jubisdiction  of  Supreme  Coubt. — An  ac- 
tion brought  to  restrain  the  sale  of  real  estate  under  a  deed  of  trust, 
and  in  which  the  deed  of  trust  was  ordered  foreclosed,  does  not  relate 
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to  a  freehold  so  as  to  give  the  supreme  court  appellate  jurisdiction  on 
that  ground;  and  where  the  court  has  not  jurisdiction  on  some  other 
ground  the  appeal  will  be  dismissed.     Lochbrunner  v,  Skerman^  292. 

Appbllatb  Pbaoticb— Jurisdiction  of  Supreme  Court— Freb- 
HOLD. — An  action  by  the  trustee  and  cestui  que  trust  in  a  trust  deed  to 
set  aside  a  quitclaim  deed  to  the  same  property  and  to  have  the  trust 
deed  adjudged  a  prior  lieu  thereto  on  the  land,  does  not  relate  to  a  free- 
hold so  as  to  give  the  supreme  court  jurisdiction.  Kyle  et  al.  v.  Shore 
et  al,,  800. 

Appbi«lat£  Pbacticb— Appeal  from  Court  of  Appeals.— The 
question  as  to  whether  or  not  the  supreme  court  has  jurisdiction  to  re- 
view the  judgment  of  the  court  of  appeals  in  a  case  taken  from  the  dis- 
trict court  to  the  court  of  appeals,  is  to  be  determined  from  the  judg- 
ment of  the  district  court  and  not  from  the  judgment  of  the  court  of 
appeals.  If  the  judgment  of  the  district  court  is  such  that  the  supreme 
court  has  not  jurisdiction  to  review  by  direct  appeal  from  or  en-or  to 
that  court,  then  it  has  no  jurisdiction  to  review  the  judgment  of  the 
court  of  appeals  thereon,  no  matter  what  that  judgment  may  be.  Tay^ 
lor  et  cU.  V.  The  Colorado  Iron  Works,  310. 

Appellate  Practice — Motion  to  Dismiss.— A  motion  to  dismiss  an 
appeal  for  want  of  jurisdiction  will  not  be  determined  in  limine  unless 
the  party  making  the  motion  advises  the  court  by  brief  or  memorandum 
what  questions  are  involved  in  the  appeal.  The  First  Nat,  Bank  qf 
Denver  v.  The  Board  qf  County  ConCrs  qf  Montrose  County,  312. 

DiYOROE  AND  ALIMONY— APPELLATE  PRACTICE.— Under  the  divorce 
act  of  1893,  the  supreme  court  alone  has  jurisdiction  to  review,  on 
error,  a  judgment  in  a  divorce  case,  and  a  judgment  for  alimony  perir 
dente  lite  being  only  an  incident  to  the  main  suit  for  divorce,  the  su- 
preme court  has  jurisdiction  to  review  such  judgment  for  alimony  not- 
withstanding the  amount  of  the  judgment  is  less  than  $2,500.  Eickhoff 
v.  Mckhoffy  380. 

Supreme  Court— SuPBRiNTENDiNa  Control  over  Inferior  Courts. 
— ^The  supreme  court^s  constitutional  power  of  **  superintending  con- 
trol over  all  inferior  courts  "  was  not  designed  to  secure  the  review  of 
judgments  in  connection  with  ordinary  appellate  jurisdiction,  but  should 
be  exercised  only  in  special  or  extreme  cases,  whose  i>eculiar  circum- 
stances as  to  the  facts  or  the  law  governing  the  same  justify  a  resort 
to  it     The  People  ex  rel.  Green  v.  The  Court  qf  Appeals,  406. 

Same— Superintending  Control  over  Court  of  Appeals.- The 
supreme  court  may  exercise  its  power  of  ^*  superintending  controP* 
over  the  court  of  appeals  when  the  court  of  appeals  is  without  jurisdic- 
tion to  review  the  judgment  in  question.  And  when  in  a  clear  case  the 
court  of  appeals  refuses  to  be  guided  or  controlled  by  the  law  as  laid 
down  in  prior  decisions  of  the  supreme  court,  it  would  become  the 
imperative  duty  of  the  supreme  court  to  resort  to  its  power  of  "  super- 
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intending  control"  in  order  to  enforce  uniformity  of  decisions  In  the 

appellate  coarts  of  the  state.    lb. 

Samx. — When  the  court  of  appeals  has  jurisdiction  to  review  a  case. 
Its  Jurisdiction  is  not  affected  by  the  correctness  or  incorrectness  of  its 
decision,  and  if  its  decision  is  not  contrary  to  any  prior  decision  of  the 
supreme  court,  it  cannot  be  reviewed  by  the  supreme  court  under  its 
power  of  **  superintending  control "  on  the  ground  that  it  is  at  variance 
with  the  settled  doctrine  upon  the  subject  under  consideration.    lb. 

Habeas  Corpus— Custody  of  Infants.— The  court  of  appeals  has 
Jurisdiction  to  review  the  Judgment  of  a  district  court  in  a  habeas  cor- 
pus proceeding  to  determine  the  right  to  the  custody  of  an  inftait,  and 
the  supreme  court  will  not  issue  a  writ  of  certiorari  to  review  the  Judg- 
ment of  the  court  of  appeals  in  such  case.    /&. 

SUPKBINTBNDINO  CONTBOL  OF  SuPBBMB  COURT  OYXB  OOUBT  OF  AP- 
PEALS.— ^The  supreme  court  will  not  in  the  exercise  of  its  power  of 
superintending  control  review  by  certiorari  a  judgment  of  the  court  of 
appeals,  in  a  case  in  which  that  court  has  final  appellate  jurisdiction, 
on  the  ground  that  the  court  of  appeals,  in  considering  the  case,  dis- 
regarded its  own  rules  and  refused  to  follow  the  practice  therein  pre- 
scribed.   IngersoU  v.  The  Court  (if  Appeals,  410. 

SUPKBINTENDINO  CONTKOL  OF  SUPBEMB  CoURT  OVBR  COURT  OF  AP- 
PEALS.— ^The  supreme  court  will  not  in  the  exercise  of  its  power  of 
superintending  control,  review,  by  certiorari^  a  Judgment  of  the  court 
of  appeals  in  a  case  in  which  that  court  has  final  appellate  Jurisdiction, 
on  the  ground  that  the  court  of  appeals  in  its  decision  ignored  decisions 
of  the  supreme  court  and  disregarded  the  law  therein  announced,  where 
the  opinion  of  the  court  of  appeals  discloses  that  it  did  not  ignore  the 
decisions  of  the  supreme  court  but  considered  them,  and  accepted  the 
law  as  therein  laid  down  as  connect  and  controlling  as  a  general  propo- 
sition, but  decided  that  in  the  particular  case  before  the  court  the  pecu- 
liar facts  and  circumstances  took  the  case  out  of  the  general  rule  laid 
down  in  the  supreme  court  cases  and  brought  it  within  certain  well 
recognised  exceptions.  The  People  ex  reL  Livingston  et  al  v.  the  Court 
fif  Appeals,  411. 

Attachment  PRooBBDiNas — Collateral  Attack— Prxsumptiok. 
— ^The  Jurisdiction  of  a  court  of  general  jurisdiction  in  attachment  pro- 
ceedings is  general,  and  its  actions  therein  are  aided  by  the  same  pre- 
sumptions as  in  cases  of  personal  service.  Where  jurisdiction  was 
obtained  in  a  case  by  attachment  of  the  property  of  a  nonresident,  a 
judgment  rendered  therein  and  the  property  sold  under  a  special  execu- 
tion, upon  a  collateral  attack  it  will  be  conclusively  presumed  that 
everything  necessary  to  be  done  vras  done,  unless  the  contrary  appears 
from  the  record,  and  asherifiTs  deed  thereunder  is  sufficient  to  establish 
ownership  in  the  purchaser.     Van  Wagenen  o.  Carpenter,  444. 

Injunction— Prohibition.— Where  one  of  the  cotenants  in  a  group 
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of  mining  claims  and  in  a  tunnel  ran  for  the  porpose  of  working  said 
group,  brought  an  action  in  the  district  court  against  her  cotenants,  al* 
leging  that  defendants  own  an  adjoining  group  of  claims  and  that  they 
had  extended  the  tunnel  into  the  latter  group  and  were  using  it  for  the 
purpose  of  working  said  latter  group  and  had  excluded  plaintiff  from 
the  tunnel  and  prevented  her  from  working  the  first  named  group  and 
prayed  for  a  writ  of  injunction  enjoining  defendants  from  using  the 
tunnel  to  work  the  last  pamed  group  of  mines  and  from  excluding  her 
from  the  use  of  the  tunnel  for  the  working  of  the  first  named  group, 
the  district  court  had  jurisdiction  and  the  complaint  stated  facts  suffi- 
cient to  justify  an  injunction,  and  the  supreme  court  will  not  interfere 
with  the  action  of  the  district  court  by  a  writ  of  prohibition.  The  Peo- 
pie  ex  rel.  Breen  et  oZ.  v.  The  District  Court  of  Lake  County  et  oZ.,  465. 

AppBLLATB   PrACTICB — JuBISDIOnON   OF  SUPBBMB   Ck>UB'IV— FbBB- 

HOLDs — Watbb  Rights. — A  judgment  sustsuning  a  demurrer  to  and 
dismissing  a  complaint  of  a  stockholder  in  a  corporation  whose  charter 
has  expired,  praying  for  the  appointment  of  a  receiver  to  take  possession 
of  and  sell  a  certain  ditch,  water  rights  and  other  property  of  the  cor- 
poration and  distribute  the  proceeds  among  the  stockholders  does  not 
relate  to  or  involve  a  freehold  or  franchise  so  as  to  give  the  supreme 
court  jurisdiction  to  review  it  on  appeal  or  error.  Knowlee  v.  The  Lower 
Clear  Creek  Bitch  Co.  et  oZ.,  469. 

Appbllatb  Pbactiob— Jubisdiotion  of  Supbbmb  Coubt— Effbot 
OF  JuDGMBNT. — It  is  the  cffcct  of  the  judgment  rendered  and  not  the 
result  of  a  judgment  which  might  be  rendered  that  determines  the  ques- 
tion of  the  jurisdiction  of  the  supreme  court  to  review  such  judgment 
If  the  effect  of  the  judgment  upon  the  party  seeking  a  review  is  not  to 
deprive  him  of  a  freehold,  then  a  freehold  is  not  involved  within  the 
sense  of  the  statute  regulating  appeals  to  the  supreme  court.    lb, 

Appbllatb  PBAoriCE— JuBisDionoN  OF  Supbbmb  Court— Attach- 
MBNT — ^Intbbvbnobs — Yalub  OF  Propbbty. — In  an  attachment  suit 
where  the  property  attached  was  claimed  by  an  intervener  and  the  judg- 
ment was  in  favor  of  the  intervenor,  but  there  was  no  finding  of  value 
either  by  the  jury  or  the  court,  the  suprame  court  has  no  appellate  juris- 
diction. The  fact  that  the  petition  of  intervention  alleged  the  value  at 
more  than  $2,500  and  the  allegation  of  value  was  not  controverted,  is 
not  sufficient  to  confer  jurisdiction.  The  First  Nat,  Bank  of  Denver  «• 
FoUett,  512. 

Watbb  Rights— Adjudioation  of  Pbiobitibs.— A  party  to  a  pro- 
ceeding to  adjudicate  the  priorities  of  water  rights,  who  submitted  to 
the  adjudication  without  questioning  the  jurisdiction  of  the  court  and 
who  accepted  the  benefit  of  the  decree  awarding  him  a  priority  and  for 
several  years  thereafter  acquiesced  in  the  decree  and  enjoyed  its  benefits, 
will  not  be  permitted  to  attack  the  decree  on  the  ground  that  the  court 
had  no  jurisdiction  because  the  district  court  of  ai)other  county  had  ac- 
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quired  jurisdiction  by  appointing  a  referee  to  take  testimony  concern- 
ing tiie  adjudication  before  tlie  court  rendering  the  decree  liad  taken 
any  steps  in  the  matter.  The  Can.  Home  Supply  Ditch  4t  Re^  Co,  v. 
The  New  Loveldnd  dt  Greely  Irr.  and  Land  Co.^  521. 

Watsb  Rights — ^Adjudication  of  Pbiobities. — Where  a  district 
court  properly  obtains  jurisdiction  and  proceeds  under  the  statute  to 
adjudicate  the  priorities  of  water  rights  in  a  water  district  and  enters  a 
decree  awarding  priorities,  its  jurisdiction  is  exclusiye,  and  as  between 
parties  to  such  decree  another  district  court  has  no  jurisdiction  in  an  or- 
dinary civil  action  to  review  such  decree  or  to  pass  upon  questions  of 
priority  to  the  use  of  water  between  the  parties  thereto,  and  a  judgment 
by  another  court  attempting  such  review  or  to  pass  upon  questions 
settled  by  such  decree  is  void  and  may  not  be  pleaded  as  resjiidieata  in 
a  subsequent  action  involving  the  same  questions  in  the  court  having 
jurisdiction,    lb. 

LACHES: 

Pbactios — ^Pleading — Action  Based  upon  Fbaud — ^LmiTATioN. — 
A  complaint  by  a  stockholder  of  a  bank  to  set  aside  a  fraudulent  trans- 
fer of  mining  stock  by  the  bank  to  certain  of  its  directors,  more  than 
three  but  less  than  five  years  after  the  transfer  was  made,  which  al- 
leges that  plaintiff  had  no  notice  or  knowledge  of  the  facts  on  which 
he  based  his  action  until  within  six  months  of  the  time  he  began  his 
suit,  is  good  as  against  the  objections  of  limitation  or  laches  under  either 
section  2911,  Mills'  Ann.  Stats.,  which  provides  that  actions  based  upon 
fraud  shall  be  commenced  within  three  years  after  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  such  fraud,  or  section  2912, 
which  provides  that  bills  of  relief,  in  case  of  the  existence  of  a  trust 
not  cognizable  by  the  courts  of  common  law,  and  in  all  other  cases  not 
provided  for  in  the  chapter  on  limitation,  shall  be  filed  within  five  years 
after  the  cause  thereof  shall  accrue.     Morgan  et  al,  v.  King,  539. 

Same. — A  stockholder  in  a  bank  is  not  required  to  assume  that  the 
agents  of  the  bank  charged  with  the  management  of  its  affairs  would 
make  a  wrongful  disposition  of  its  assets,  and  in  an  action  by  a  stock- 
holder to  set  aside  a  fraudulent  transfer  of  mining  stock  by  the  bank 
to  certain  of  its  directors,  he  is  not  chargeable  with  laches  for  failing 
to  discover  the  transfer  by  an  examination  of  the  bank  books,  where 
his  delay  in  bringing  the  action  resulted  in  no  injury  to  the  defend- 
ants,   lb, 

LANDLORD  AND  TENANT: 

Security  fob  Rent — Subtenant — Surbendeb  of  Lease. — A  lessee 
deposited  with  his  landlord  money  to  guarantee  that  he  would  retain 
the  premises  and  pay  the  rent  for  the  term,  and  afterwards  assigned  the 
lease,  the  lessor  accepting  the  assignee  as  tenant.    Before  the  expira- 
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tion  of  the  term  the  subtenant  failed  and  the  landlord  took  possession 
of  the  building,  sold  out  the  balance  of  the  subtenant's  goods,  paid  him- 
self rent  up  to  the  time  of  closing  out  the  business,  and  paid  a  balance 
to  the  subtenant,  and  retained  possession  of  the  building.  Held,  that 
the  resumption  of  possession  by  the  landlord  was  a  cancellation  of  the 
lease  contract  and  released  both  the  original  and  subtenant  from  further 
liability  for  rent  on  the  contract,  and  the  original  lessee  was  entitled 
to  recover  back  his  deposit.     Carson  et  aZ.  v.  Arvantea  et  al,,  77. 

LARCENY: 

Cbiminal  Law— Receiting  Deposits  in  Insolvent  Bank— Infor- 
mation.—In  a  prosecution  of  a  bank  president  under  section  222,  Mills* 
Ann.  Stats.,  providing  that  if  the  president  of  any  bank  **  shall  receive 
or  assent  to  the  reception'*  of  any  deposit  of  money  in  such  bank  after 
he  shall  have  knowledge  of  its  insolvency  he  shall  be  guilty  of  larceny, 
an  information  that  charges  in  one  count  that  the  defendant  **did  re- 
ceive and  assent  to  the  reception"  of  a  deposit  after  he  had  knowledge 
of  the  insolvency,  is  not  invalid  as  chai-ging  two  separate  offenses  in 
one  count    MeClure  v.  The  People,  358. 

Same — ^Evidencb — Prima  Facie  Proof  of  Knowledge. — In  a  pros- 
ecution of  a  bank  president  under  the  statute  making  the  receiving  of 
deposits  in  Insolvent  banks  larceny,  proof  of  the  receipt  of  the  deposit 
and  the  failure  of  the  bank  three  days  thereafter,  was  prima  facie  proof 
of  knowledge  of  insolvency  on  the  part  of  defendant.  That  part  of  the 
statute  making  a  failure  of  a  bank  at  any  time  within  thirty  days  after 
receiving  a  deposit  prima  facie  evidence  of  knowledge  of  insolvency  is 
constitutional  and  valid.    lb. 

Same— Specific  Intent  to  Defraud— Criminal  Negligence.— In 
a  prosecution  of  the  president  of  a  bank  for  larceny  for  receiving,  or 
assenting  to  the  reception  of,  deposits,  knowing  the  bank  to  be  insol- 
vent, it  is  not  necessary  that  a  specific  intent  to  defraud  or  harm  the 
depositor  shall  be  shown  on  the  part  of  defendant,  or  that  defendant 
had  actual  knowledge  of  the  insolvency  of  the  bank,  if  his  ignorance  of 
its  insolvency  was  due  to  his  own  criminal  negligence.    lb. 

Same.— A  banker  or  officer  of  a  bank  cannot  exempt  himself  from 
criminal  liability  under  the  statute  for  receiving  deposits  in  an  insolvent 
bank,  by  intentionally  absenting  himself  from  the  bank  and  abstaining 
from  participation  in  its  management,  and  purposely  neglecting  to  avail 
himself  of  means  of  information  as  to  its  financial  condition,  or  by  show- 
ing that  if  he  had  given  attention  to  its  business,  on  account  of  liis  igno- 
rance of  banking  methods  he  would  not  have  been  able  to  ascertain  its 
true  condition.    lb. 

Same. — ^The  president  of  a  bank  cannot  relieve  himself  of  criminal 
liability  under  the  statute,  for  receiving  deposits  in  an  insolvent  bank, 
by  casting  the  responsibility  for  insolvency  upon  other  officers  of  the 
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bank  who  were  more  immediately  and  directly  contributory  to  it*  by  a 
plea  of  ignorance  of  the  conditions  of  the  bank  when  that  ignorance  is 
due  entirely  to  his  criminal  negligence  in  failing  to  acquaint  himself 
with  its  affairs,  or  to  his  natural  inability  to  acquire  knowledge  had  he 
exercised  his  faculties  to  that  end.    16. 

Same. — In  the  prosecution  of  a  bank  president,  for  larceny  under  the 
statute,  for  recelTing  and  assenting  to  the  reception  of  a  deposit  af^er 
knowledge  of  the  bank^s  insolvency,  it  is  not  essential  to  a  conviction 
that  he  should  have  assented  to  that  particular  deposit,  or  that  he  should 
have  acquiesced  in  its  reception  after  he  obtained  actual  knowledge  that 
it  had  been  made.  His  recognition  of  the  general  authority  of  the  teller 
to  receive  deposits  without  taking  any  steps  to  prevent  such  action,  after 
he  knew,  or,  in  law,  is  charged  with  knowledge  of,  the  insolvency,  is  an 
assent  to  the  reception  of  the  deposit  by  his  employ^.    Ih, 

Samb — Etidbhcb  of  Diijobnok. — The  president  of  a  bank  is  not  an 
insurer  of  its  solvency,  and  in  a  prosecution  under  the  statute  for  re- 
ceiving a  deposit  in  an  insolvent  bank,  the  president  is  only  held  to  that 
degree  of  care  and  diligence  to  know  the  financial  condition  of  the  bank 
which  an  ordinarily  prudent  business  man  would  have  done.  If  he  ex- 
ercised such  care  and  thereby  obtained  information  which  honestly  led 
him  to  believe  that  the  bank  was  solvent  at  the  time  of  the  deposit, 
then  he  would  not  be  guilty,  although  mistaken  in  his  judgment,  and 
it  was  error  to  refuse  to  admit  evidence  tending  to  show  what  steps 
the  defendant  had  taken  to  inform  himself  regarding  the  solvency  of 
the  bank,    76. 

Sauk — Instructions. — In  a  prosecution  of  the  president  of  a  bank, 
under  the  statute  for  receiving  a  deposit  in  an  insolvent  bank,  an  in- 
struction that  in  effect  advised  the  jury  that  as  long  as  defendant  was 
president  of  the  bank  he  was  presumed  to  know,  and  it  was  his  duty  to 
know,  its  conditions  as  to  solvency  or  insolvency,  without  regard  to 
what  steps  he  may  have  taken  to  ascertain  this  fact,  was  erroneous.  16. 

LIMITATION: 

CoLOB  OF  Title.— The  statute  of  limitation,  section  2024,  3  Mills* 
Ann.  Stats.,  contemplates  that  the  color  of  title  on  which  one  who  in- 
vokes the  benefit  of  the  statute  relies,  must  be  based  on  a  paper  Utle. 
Durkee  et  al.  v,  Jonea^  159. 

Color  of  Titlb— Paper  Titlb.— Color  of  title  necessary  to  support 
a  plea  of  the  seven  years*  statute  of  limitation,  under  section  20236,  3 
Mills'  Ann.  Stats.,  must  be  a  paper  title,  and  where  a  junior  appropria- 
tor  of  water  attempts  to  set  up  against  a  prior  appropriator,  rights  ac- 
quired by  virtue  of  an  adverse  user  for  more  than  seven  years,  he  must 
show  that  the  adverse  user  and  possession  is  under  a  paper  title  purport- 
ingto  convey  to  him  the  priorities  of  the  senior  appropriator.  27^6  Lower 
Latham  Ditch  Co.  v.  Louden  Irr.  Canal  Co.  et  a^,  267. 
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Pbactiob— Pleading — ^Action  Based  upon  Fraud— Laches.— -A 
complaint  by  a  stockholder  of  a  bank  to  set  aside  a  fraudulent  transfer 
of  mining  stock  by  the  bank  to  certain  of  its  directors,  more  than  three 
but  less  than  five  years  after  the  transfer  was  made,  which  alleges  that 
plaintiff  had  no  notice  or  knowledge  of  the  facts  on  which  he  based  his 
action  until  within  six  months  of  the  time  he  began  his  suit,  is  good  as 
against  the  objections  of  limitation  or  laches  under  either  section  2911, 
Mills*  Ann.  Stats.,  which  provides  that  actions  based  upon  fraud  shall 
be  commenced  within  three  years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  such  fraud,  or  section  2912,  which  pro- 
vides that  bills  of  relief,  in  case  of  the  existence  of  a  trust  not  cogniza- 
ble by  the  courts  of  common  law,  and  in  all  other  cases  not  provided  for 
in  the  chapter  on  limitation,  shall  be  filed  within  five  years  after  the 
cause  thereof  shall  accrue.    Morgan  et  al,  v.  King,  539. 

Frauds— Trusts — Statutory  Ck>NSTRUCTioN.— Sections  2911  and 
2912,  Mills*  Ann.  Stats.,  must  be  construed  together.  Section  2911 
limits  the  time  within  which  an  action  based  on  fraud  must  be  brought 
where  no  trust  or  fiduciary  relations  exist  between  the  parties,  and  sec- 
tion 2912  limits  the  time  where  such  relations  do  exist,    lb. 

MANDAMUS: 

Tax  Deeds. — A  county  treasurer  has  authority  to  issue  a  second  tax 
deed,  for  the  purpose  of  correcting  a  former  defective  deed,  at  any  time 
before  redemption,  and  if  he  refuse  to  do  so,  mandamus  will  lie  to  com- 
pel him.    Duggan  v.  McCullough,  43. 

Cities  and  Towns— Discretionary  Powers  op  City  Council.— 
Where  a  city  council  has  power  to  permit  the  laying  of  railway  tracks 
in  the  streets  of  the  city  and  to  regulate  the  use  thereof,  and  to  compel 
the  removal  of  such  tracks  so  as  to  avoid  unnecessary  interference  with 
the  use  of  the  streets  by  the  public  or  the  owners  of  abutting  property, 
the  power  involves  the  exercise  of  discretion  and  judgment  and  is  not 
subject  to  the  control  of  the  courts  by  mandamus,  Mandamt^  will  not 
He  at  the  suit  of  the  abutting  lot  owners  to  compel  the  city  council  to 
remove  railway  tracks  from  the  street,  notwithstanding  the  occupation 
of  the  street  by  the  railway  company  is  without  authority  of  law  and 
is  an  obstruction  which  the  city  c6uncil  has  power  to  remove.  The  PeO' 
pie  ex  rel,  Dyett  v,  McMurray  et  al,,  277. 

MEASURE  OF  DAMAGES:  See  DAMAGES. 

MECHANICS*  LIENS: 

Practice— Appeal  prom  County  to  District  Court.— Where  a 
personal  judgment  was  rendered  in  the  county  court  against  the  lessees 
of  a  mining  claim  which  was  declared  to  be  a  lien  against  the  mine,  the 
owners  of  the  mine  could  appeal  to  the  district  court  from  that  part  of 
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the  judgment  declaring  the  lien  withont  appealing  from  the  entire  Judg- 
ment and  without  making  the  defendants,  agaunst  whom  personal  judg- 
ment was  rendered,  parties  to  the  appeaL  Davidaon  et  oL  v.  Jennings 
et  oL,  187. 

Constitutional  Law— Attobnbt's  Fees.— That  part  of  the  me- 
chanic's lien  act  which  provides  for  the  taxing  of  an  attorney's  fee  for 
plaintift's  attorney  as  costs  in  all  suits  of  foreclosure  in  which  plaintiff 
shall  obtain  a  judgment  and  decree  of  foreclosure,  is  in  contrayention 
of  section  6  of  the  bill  of  rights  and  is  therefore  unconstitutional  and 
▼old.    lb. 

Contbagts — BuBDEN  OF  Pboof. — ^A  mechanic's  or  miner's  lien  is 
the  creature  of  the  statute,  and  attaches  only  by  yirtue  of  work  being 
done  or  materials  furnished  under  a  contract,  express  or  implied,  with 
the  owner  of  the  property  upon  which  the  lien  is  claimed,  and  the  bui^ 
den  of  proving  such  conti*act  rests  upon  the  party  asserting  it,  and  he 
must  ascertain  for  himself  that  the  party  with  whom  he  deals  holds 
such  relation  to  the  work  being  done  and  the  property  upon  which  it  is 
done,  as  will  entitie  him  to  claim  a  lien  for  the  work  or  material  fui^ 
nished.    lb. 

Mining  Claims— Estoppel.— The  fact  that  an  owner  of  an  interest 
in  a  mining  claim,  which  was  under  lease,  was  employed  by  the  lessees 
as  bookkeeper,  and  while  so  employed  was  cognizant  of  the  work  being 
done  for  the  lessees  and  to  some  extent  took  part  in  its  direction  and 
gave  orders  for  merchandise  in  the  name  of  the  company  under  which 
it  was  being  operated,  and  failed  to  notify  the  parties  dealing  with  the 
company  of  his  true  relation  thereto,  the  contract  of  lease  under  which 
the  mine  was  being  worked  being  on  record  and  disclosing  that  he  had 
no  interest  therein,  would  not  obligate  him  directiy  or  indirectiy  for  the 
work  and  materials  furnished  to  the  lessees,  nor  create  a  lien  upon  his 
interest,  nor  would  it  estop  him  from  denying  that  the  laborers  and  ma- 
terial men  had  a  lien  upon  his  interest  in  the  mine  for  the  labor  and  mate- 
rial furnished.    lb. 

MINES  AND  MINING: 

SuBFAOB  Rights  of  Locatob. — Prior  to  the  act  of  congress  of  1872, 
relating  to  mining  claims,  the  rights  of  a  locator  were  practically  lim- 
ited to  the  vein  upon  which  his  location  was  made.  Rights  to  the  sur- 
face ground  only  attached  for  the  purpose  of  the  convenient  working  of 
the  vein,  and  no  rights  to  any  other  vein,  except  the  one  upon  which 
the  location  was  made,  were  given;  but  by  the  act  of  1872,  the  surface 
area  which  could  be  controlled  by  one  location  was  definitely  fixed,  and 
the  rights  of  the  locator  were  extended  so  as  to  give  him  exclusive  right 
of  possession  and  enjoyment  of  the  surface  included  within  the  lines  of 
his  location,  and  of  all  veins  throughout  their  entire  depth  apexing 
inside  of  such  surface  lines  extended  downward  vertically,  although 
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such  veins  might  so  far  depart  from  a  perpendicular  in  their  ooune 
downward  as  to  extend  outside  the  vei-tical  side  lines.  The  Calhoun 
Gold  Mining  Co.  v.  The  AJax  Gold  Mining  Co,^  1. 

Gboss  Vbins. — Veins  apezing  within  the  conflict  between  confliot- 
iDg  claims,  located  under  the  act  of  1872,  belong  to  the  prior  locator 
within  the  surface  boundaries  of  his  claim  extended  downward  verti- 
cally. Wliere  veins  located  under  the  act  of  1872  cross  each  other  on 
their  strike,  the  prior  locator  is  entitled  to  all  the  ore  of  the  cross  vein 
within  the  surface  boundaries  of  his  location  extended  downward  ver- 
tically. The  junior  locator  has  an  easement  for  right  of  way  to  follow 
his  vein  across  the  prior  location  for  tbe  purpose  of  tlie  convenient 
working  of  his  mine,  but  not  for  the  purpose  of  taking  any  ore  from 
within  the  surface  boundaries  of  the  prior  location.  Branagan  v.  ThL- 
lanej/y  8  Colo.  408,  oveiTuled.     lb. 

Samb— Tunnel  Site  Locationb— Undiscovered  Veins.— The  stat- 
ute giving  to  locators  of  mining  claims  the  right  to  all  veins  apexing 
within  the  boundaries  of  the  surface  lines  extended  downward  applies 
to  undiscovered  as  well  as  discovered  veins,  and  whether  the  apex  within 
the  boundaries  is  at  the  surface  or  beneath  the  surface.  Section  2328| 
United  States  Rev.  Stats.,  giving  to  tunnel  site  locators  the  right  of 
possession  of  all  veins  or  lodes  within  3,000  feet  from  the  face  of  the 
tunnel  gives  to  such  locators  no  right  to  blind  or  undiscovered  veins 
that  it  may  cut  underneath  and  within  the  boundaries  of  a  prior  valid 
surface  location.  A  tunnel  site  locator  has  no  right  of  way  to  project 
his  tunnel  into  or  across  prior  valid  locations,  for  the  purpose  of  search- 
ing for  or  discovering  blind  veins  within  the  territory  of  such  prior  lo- 
cations,   lb. 

Practice— Evidence— Collateral  Attack.— As  against  a  col- 
lateral attack,  the  action  of  the  land  depaitment  in  issuing  a  patent  to 
a  mining  claim  is  conclusive  that  all  steps  necessary  to  a  valid  location 
have  been  taken.  In  an  action  between  a  tunnel  site  locator  and  a 
prior  lode  locator,  involving  the  right  to  a  blind  vein  cut  by  the  tunnel 
underneath  the  lode  location,  evidence  offered  by  the  tunnel  locator  to 
prove  that  at  the  time  of  the  location  of  the  tunnel  no  discovery  of 
mineral  in  place  had  been  made  on  the  lode  location,  was  properly  re- 
jected,   lb. 

Tunnel  Site  and  Lode  Claims— Practice.— A  tunnel  site  locator 
in  attempting  to  acquire  title  to  blind  veins  underneath  a  prior  lode  lo- 
cation by  projecting  the  tunnel  across  such  lode  claim,  is  a  trespasser 
and  in  an  action  between  the  claimants  to  determine  the  title  to  such 
veins,  a  motion  by  the  tunnel  locator  for  leave  to  develop  the  blind 
veins  in  the  tunnel  within  the  lines  of  the  lode  claim  for  the  purpose  of 
establishing  the  character  of  the  veins,  was  properly  denied.    lb. 

MfHiNO  Claims — Abandonment— Evidence— Estoppel. — To  con- 
stitute an  abandonment  of  a  placer  mining  claim  the  party  must  leave 
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tlM  i»ropertj  with  the  Intention  of  relinqaishing  all  right  to  it.  A  < 
▼eyanoe  of  the  property  ie  eridence  of  a  claim  to  it,  and  oonelusiTely 
showa  that  no  abandonment  had  taken  place,  and  the  acceptance  of  the 
deed  oonclnaiTely  precludes  the  yendee  from  asserting  that  the  premises 
had  been  abandoned  by  the  vendor.  The  Bay  State  Mining  4  TownsUe 
Co,  V.  Jack9on  et  aL^  189. 

Mnmro  Claims— Meohakicb*  Libns^Estoppxl.— The  fact  that  an 
owner  of  an  interest  in  a  mining  claim,  which  was  under  lease,  was 
employed  by  the  lessees  as  bookkeeper,  and  while  so  employed  was  cog- 
niiaot  of  the  work  being  done  for  the  lessees  and  to  some  extent  took 
part  in  its  direction  and  gave  orders  for  merchandise  in  the  name  of  the 
company  under  which  it  was  being  operated,  and  failed  to  notify  ths 
parties  dealing  with  the  company  of  his  true  relation  thereto,  the  ooii> 
tract  of  lease  under  which  the  mine  was  being  worked  being  on  record 
and  disclosing  that  be  had  no  interest  therein,  would  not  obligate  him 
directly  or  indirectly  for  the  work  and  materials  furnished  to  the  lessees, 
nor  create  a  lien  upon  his  interest,  nor  would  it  estop  him  from  deny- 
ing that  the  laborers  and  material  men  had  a  lien  upon  his  Interest  in 
the  mine  for  the  labor  and  material  furnished.  Danidaon  et  aL  v.  /ea- 
ninge  et  aL,  187. 

COBPO&ATIOHS— iHSOLYEirT  MiKINO  COMPANT— RbOBIYXRS— LiBHS. 

— ^Under  section  497,  Mills'  Ann.  Stats.,  authorising  courts  of  equity  to 
dissolve  and  close  up  insolvent  oorpomtions  and  to  appoint  a  receiver 
therefor,  the  court  has  no  power  through  a  receiver  appointed  for  an 
insolvent  mining  corporation  to  operate  the  mines  of  the  insolvent  com- 
pany and  to  make  the  expenses  created  thereby  a  first  and  paramount 
lien  on  the  property  of  the  corporation  superior  to  existing  liens.  The 
court  may  authorize  the  creation  of  an  indebtedness  and  make  the  same 
a  first  lien  for  the  purpose  of  paying  the  necessary  expenses  of  the  care 
and  custody  and  the  realization  and  preservation  of  the  property  of  the 
corporation,  but  for  no  other  purpose.  Standley  et  oL  v.  The  Hendrie  4 
BoUhojfMfg.  Co.,  331. 

Mining  Ci.aiic8— Rblocation— Ck>TBN  ants— Tbusts.— Where  a  min- 
ing claim  owned  by  several  parties,  one  of  whom  wasanonresidenti  was 
relocated  and  its  name  changed  for  the  purpose  of  getting  rid  of  a  con- 
test, the  relocation  inured  to  the  benefit  of  all  the  cotenants  in  the  same 
proportion  as  their  interest  in  the  old  claim  whether  or  not  they  had 
knowledge  of  or  consented  to  the  relocation,  and  the  resident  cotenants 
having  conveyed  the  property  to  a  third  party  without  consideration 
for  tlie  purpose  of  obtaining  a  patent,  the  patentee  held  tlie  property 
in  trust  for  all  the  cotenants  and  a  conveyance  of  the  property  by  the 
patentee  without  consideration,  conveyed  it  to  the  vendee  impressed 
with  the  same  trust,  and  the  nonresident  cotenant  or  his  assignee  or  suo- 
cessor  in  interest  could  maintain  an  action  against  the  holder  of  the  legal 
title  to  enforce  the  trust  and  compel  a  conveyance  of  the  same  intsnst 
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in  the  new  location  that  he  owned  in  the  old.    Van  Waganen  o.  Carpenter, 

444. 

Mining  Claims — Bbb  Judicata. — ^A  Judgment  of  the  land  depart- 
ment of  the  general  government  cancelling  the  entry  of  a  mining  claim, 
npon  protest  filed,  on  the  ground  that  no  discorery  of  mineral  had  been 
made  and  that  the  required  work  had  not  been  performed,  in  no  manner 
settled  the  rights  of  the  parties  to  the  proceeding  to  the  land  in  contro- 
versy, and  in  a  subsequent  adverse  suit  by  the  protestor  in  the  former 
proceeding,  as  owner  of  a  conflicting  claim  against  the  application  for 
patent  upon  a  re-entry  of  the  same  claim  by  the  party  whose  entry  had 
been  cancelled,  the  Judgment  of  the  land  department  cancelling  the  entry 
cannot  be  pleaded  as  res  Judicata  as  the  parties  do  not  appear  in  the  same 
capacity  in  the  two  proceedings.  Beats  v.  Cone  et  ai.,  473. 
.  Mining  Claims— Advsbse  Suits--Cancellation  of  Entby— Evi- 
DSNCB. — In  an  adverse  suit  between  the  owners  of  conflicting  mining 
claims  where  the  principal  issue  was  as  to  which  of  the  conflicting  claims 
mineral  was  flrst  discovered  npon,  a  judgment  of  the  land  department 
holding  for  cancellation  a  former  entry  of  one  of  the  claims,  upon  pro- 
test, on  the  ground  that  no  discovery  of  mineral  had  been  made,  is  not 
admissible  in  evidence  to  establish  that  fact  in  support  of  the  adverse 
claim.    lb, 

Samb. — A  Judgment  of  the  land  department  rejecting  an  application 
for  patent  and  nothing  more,  leaves  the  applicant  with  the  same  rights 
as  if  no  application  had  been  made.    lb. 

Mining  Claims— Dibcovbbt  of  Minbbal.— The  validity  of  the  lo- 
cation of  a  mining  claim  depends  primarily  upon  the  discovery  of  a  vein 
or  lode  within  its  limits  and  no  rights  are  acquired  by  location  until  such 
discovery.  Other  necessary  steps  required  to  perfect  and  keep  alive  a 
valid  location  are  imperative,  only,  as  against  the  rights  of  third  persons, 
and  if  not  taken  within  the  time  required  by  law,  but  are  complied  with 
before  the  rights  of  third  parties  intervene,  they  relate  back  to  the  date 
of  location,  but  not  so  with  the  discovery,  for  upon  that  act  depends  the 
life  of  the  location,  and  from  the  time  of  the  discovery  only  would  a  lo- 
cation be  valid.    lb. 

Samb — ^Advbbse  Suits — Evidence. — ^In  an  adverse  suit  between  con- 
flicting mining  claims  where  the  evidence  was  undisputed  that  no  dis- 
covery of  mineral  was  made  on  the  adverse  claim  for  about  two  years 
after  the  original  location  at  which  time  a  relocation  was  made  and  cer- 
tiflcate  flled,  the  original  location  certiflcate  was  properly  excluded 
from  evidence  as  the  right  of  the  adverse  claimant  dated  only  from  the 
relocation.    lb. 

Mining  Claims— Veins  —  Inbtbuctionb. — A  mineral  bearing  vein, 
within  the  meaning  of  the  law,  is  a  continuous  body  of  mineral  bearing 
rock  in  place  in  the  general  mass  of  the  surrounding  formation,  the  boun- 
daries of  which  may  or  may  not  be  ascertained  and  visible,  and  an  in- 
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fttraction  that  so  definee  a  yein  is  correct  in  a  case  where  the  facts  Jus- 
tify it    lb. 

MnriNO  Claims — Boundabibs — Cobnbb  Posts. — Under  the  statate 
providing  tliat  where  one  or  more  of  the  posts  which  must  be  erected 
to  mark  the  surface  boundaries  of  a  mining  claim,  fall  by  right  upon 
precipitous  ground  where  the  proper  placing  of  it  is  impracticable  or 
dangerous,  it  shall  be  legal  to  place  it  at  the  nearest  practicable  point 
suitably  marked  to  designate  the  proper  place,  the  mere  fact  that  the 
proper  place  falls  upon  a  railroad  embankment  twelve  or  fifteen  feet  in 
height  will  not  excuse  a  failure  to  place  the  post  at  its  proper  place 
unless  it  would  have  been  in  such  close  proximity  to  the  rails  as  to  be 
interfered  with  by  passage  of  trains.    lb. 

Pbaotiob— EviDBNCB— YiBWiNO  Pbemises— Instbuctionb.— In  an 
adverse  suit  between  two  conflictiDg  mining  claims  where  on  view  of 
the  premises  by  the  jury  one  of  the  guides  who  had  surveyed  the 
premises  pointed  out  to  the  jurors  the  place  where  he  claimed  the  cor- 
ner stake  in  dispute  would  fall,  by  right,  the  error  and  prejudice  was 
removed  by  the  court  directing  the  jury  to  disregard  what  was  said  by 
the  guide  and  to  consider  nothing  except  the  evidence  introduced  in 
court  and  upon  the  trial.    lb. 

Claims— DisoovEBT  of  Minebal— Eyidenob— Rbbuttal.— In  an 
adverse  suit  between  two  conflicting  mining  claims  on  the  issue  as  to 
whether  mineral  had  been  discovered  on  the  adverse  claim,  where  the 
plaintiff  introduced  evidence  in  chief  tending  to  prove  the  existence  of 
mineral  in  the  discovery  shaft,  to  meet  which  defendant  introduced 
samples  from  the  shaft  which  he  claimed  contained  no  mineral,  plain- 
tiff could  not  introduce  in  rebuttal  other  samples  from  the  shaft  con- 
taining mineral.  Such  evidence  could  properly  have  been  admitted  in 
chief  but  not  in  rebuttal.    lb, 

MiinNG  Claims— Advebsb  Suits— Vibw  by  Juby.— In  an  adverse 
suit  where  the  jury  was  sent  to  view  the  premises  of  the  conflicting 
claims,  in  the  absence  of  a  request  directing  the  jury  in  regard  to  how 
the  examination  should  be  conducted,  a  party  cannot  complain  that 
jurors  exercised  their  discretion  as  to  what  pai*t  of  the  premises  they 
would  examine,  and  the  fact  that  all  the  jurors  did  not  go  down  the 
shafts  would  not  vitiate  the  verdict.    lb. 

Mining  Claims— Disooveby  Shafts- Veins— Statutoby  Cok- 
STBUOTiON.— Section  2320,  U.  S.  Rev.  Stats.,  provides  that  a  location  of 
a  mining  dum  shall  not  be  valid  until  a  mineral  bearing  vein  has  been 
discovered.  Section  3152,  Mills*  Ann.  Stats.,  provides  that  the  discov- 
ery shaft  shall  disclose  a  well  defined  crevice  at  a  depth  of  at  least  ten 
feet.  If  the  state  statute  is  legal  the  discovery  shaft  must  expose  the 
vein  upon  which  the  location  is  based,  and  the  discovery  of  some  other 
vein  within  the  limits  of  the  claim  cannot  supply  the  absenoe  of  the 
one  required  to  be  exposed  in  the  discovery  shaft.    lb. 
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Sams.— -'*  Crevice/^  as  employed  in  the  statute  (sec.  3162,  Mills^  Ann. 
Stats.  )i  relative  to  a  discoveiy  shaft  means  a  mineral  hearing  vein.    lb. 

Mining  Claims— Assessment  Work — Vkbdict— Pbaoticb.— Upon 
the  issue  as  to  whether  the  required  annual  assessment  work  has  heen 
done  upon  a  mining  claim  the  verdict  of  the  juiy  upon  conflicting  evi- 
dence will  not  he  disturbed  on  appeal  where  there  was  evidence  to  sup- 
port the  verdict    lb. 

Mining  Claims— Assessment  Work— Fobfeititbe— Bxtbden  of 
Pboof. — Where  a  mining  claim  has  been  legally  located  a  failure  to  do 
the  required  annual  assessment  work  will  not  result  in  a  forfeiture  of 
the  claim  except  as  to  a  subsequent  location  made  after  the  expiration 
of  the  time  for  performing  the  work,  and  a  party  seeking  to  initiate  a 
claim  to  mining  premises  already  legally  located  on  the  ground  of  fail- 
ure of  the  former  locator  to  do  his  assessment  work  has  the  burden  of 
proof  to  show  that  the  work  was  not  performed.    lb. 

Mining  Claims  —  Abandonment  —  Relooation. — Where  a  jwurty 
bought  a  mining  claim  and  abandoned  it  because  he  was  unable  to  per- 
form the  necessary  assessment  work  within  the  year  and  had  his  son 
relocate  it  as  an  abandoned  claim,  the  relocation  did  not  inure  to  the 
benefit  of  the  original  claim,  and  in  an  adverse  suit  against  one  who 
purchased  from  the  relocator  it  was  eiTor  for  the  court  to  refuse  upon 
plaintiffs  request  to  direct  the  Jury  that  whatever  rights  defendant  may 
have  had  under  the  original  location  had  been  abandoned.  Niletv. 
Kennan,  502. 

Same. — Where  a  party  abandoned  a  mining  claim  because  he  was  un- 
able to  do  the  necessary  assessment  work  within  the  year  and  relocated 
it  through  his  son,  the  abandonment  restored  it  to  the  public  domain 
and  after  part  of  it  became  segregated  by  a  location  prior  to  his  reloca- 
tion, he  could  not  reclaim  under  his  original  location  merely  because 
after  the  rights  of  the  other  locator  attached  he  learned  that  he  might 
have  held  the  ground  without  abandoning  and  relocating.    lb. 

MINING  CLAIMS:  See  MINES  AND  MINING. 

MORTGAGES: 

Cobpobations—Receivebs— Expense  of  Opebating  Coal  Mine 
— Pbiobity  of  Liens.— Expenses  incurred  by  a  receiver  of  a  coal  com- 
pany in  operating  its  mine,  mining  and  selling  coal,  cannot  be  made  a 
lien  on  the  property  prior  to  that  of  mortgage  bondholders  on  the  ground 
that  it  was  necessary  to  preserve  the  status  of  the  propei-ty,  nor  on  the 
ground  that  the  expense  incurred  enriched  the  bondholders  by  adding 
value  to  the  property.  The  International  Trust  Co.  v.  The  United  Coal 
Co.  et  al.,  246. 

Same — ^Estoppel. — ^Where  a  receiver  was  appointed  for  an  insolvent 
corporation  at  the  suit  of  an  unsecured  creditor  to  prevent  the  corpora- 
VOL.  XXVII— 42 
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tion  from  disposing  of  its  property,  the  fact  that  the  tmstee  and  bond- 
holders secured  by  a  first  mortgage  on  the  property  of  the  corporation 
knew  that  the  receiver  was  conducting  the  business  of  the  corporation 
and  did  not  object  thereto  nor  tal^e  any  active  steps  to  intervene  in  the 
suiti  nor  bring  immediate  suit  to  foreclose  the  mortgage  did  not  estop 
them  from  objecting  to  the  expenses  incurred  by  the  receiver  in  operat- 
ing the  business  being  made  a  prior  lien  to  their  mortgage  lien,  where 
the  holders  of  the  receiver's  certificates  had  notice  of  the  mortgage  and 
the  trustee  and  bondholders  on  every  occasion  when  called  upon  to  act 
protested  against  anything  that  would  give  preference  over  them  to  per- 
sons dealing  with  the  receiver.    76. 

Bonds— Tbustees. — ^Where  a  trustee  in  a  mortgage,  executed  by  a 
corporation  to  secure  bonds,  is  improperly  made  a  party  to  a  suit  by  an 
unsecured  creditor  against  the  corporation,  the  bondholders  are  not 
bound  by  the  action  of  the  trustee.    lb. 

Release — Sales  by  Mobtoaoor  Fbeb  from  Lien. — A  mortgage  au- 
thorizing the  mortgagor  to  sell  parcels  of  the  mortgaged  premises  upon 
certain  terms,  and  obtain  a  release  of  the  mortgage  lien  on  the  premises 
so  sold,  confers  power  upon  the  mortgagor  to  sell  free  and  clear  of  the 
mortgage  lien  only  upon  the  terms  and  conditions  specified  in  the  mort- 
gage.    Weir  0.  The  Iron  Springs  Co,,  385. 

Same. — Where  a  deed  of  trust  authorized  the  grantor  to  seU  parcels 
of  land  included  in  the  deed  of  trust  on  terms  of  not  less  than  one  fourth 
cash,  and  deferred  payments  to  be  secured  by  deed  of  trust  on  the  prop- 
erty sold,  as  a  first  lien,  and  a  certain  proportion  of  the  cash  paid,  to- 
gether with  the  notes  taken,  to  be  transferred  to  and  held  by  the  trustee 
of  the  original  trust  deed,  to  be  applied  on  the  debt  secured,  who,  upon 
receipt  thereof,  was  to  execute  a  release  of  the  deed  of  trust,  did  not 
authorize  the  grantor  in  the  trust  deed  to  sell  free  from  the  lien  thereof 
by  executing  to  the  purchaser  a  bond  for  title,  or  by  a  deed  deposited 
in  escrow  to  be  delivered  upon  payment  of  the  purchase  price.    lb. 

Same — Default  op  Mobtgaoob. — ^Where  a  deed  of  trust  authorized 
the  grantor  to  convey  parcels  of  the  premises  free  from  the  lien  of  the 
trust  deed  upon  certain  terms  at  any  time  before  default  of  the  mort- 
gagor and  at  any  time  when  no  default  existed,  and  the  deed  of  trust 
bound  the  grantor  to  pay  taxes  and  made  the  failure  to  pay  taxes  and 
interest  as  it  fell  due  a  default  for  which  foreclosure  might  be  had,  he 
could  not  sell  any  part  of  the  premises  free  from  the  lien  while  any  part 
of  the  interest  was  in  arrears  or  any  tax  was  due  and  unpaid  even  though 
he  complied  with  all  the  other  terms  of  sale.    lb. 

Default  in  Intebest  and  Taxes — Waiver  of  Default. — ^Where 
a  deed  of  trust  bound  the  grantor  to  pay  taxes  and  made  a  failure  to  pay 
taxes  and  interest,  when  due,  a  default  for  which  foreclosure  might  be 
had,  the  fact  that  the  grantor  gave  the  trustee  a  chattel  mortgage  as  ad- 
ditional security  for  the  bonds,  as  well  as  for  past  due  interest  and  taxes 
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paid  by  the  trustee,  was  not  a  waiver  of  the  default  in  the  payment  of 

any  future  taxes  or  interest.    lb. 

NEGLIGENCE: 

Question  fob  Juby. — When  the  determination  of  the  question  of 
negligence  depends  upon  inferences,  which  may  be  drawn  from  facts 
and  circumstances  of  a  character  that  different  minds  may  honestly 
draw  different  conclusions  therefrom,  the  question  should  be  left  to  the 
jury.     The  Empson  Packing  Co.  v.  VaughUj  66. 

Same. — Where  the  facts  showed  that  a  steam  coolcer  in  a  canning  fac- 
tory exploded  with  great  violence;  that  no  safety  valve  was  used;  that 
the  thermometer  and  gange  used  to  indicate  the  temperature  and  pres- 
sure would  not  instantly  indicate  a  sudden  increase  in  temperature  and 
pressure;  that  the  steam  was  supplied  to  the  cooker  from  boilers  capa- 
ble of  sustaining  a  much  higher  pressure  and  capable  of  transmitting 
into  the  cooker  in  a  very  short  time  sufScient  steam  to  raise  the  pres- 
sure above  the  safety  limit;  that  at  the  time  of  the  explosion  the  pres- 
sure in  the  boiler  was  almost  at  its  maximum,  and  far  in  excess  of  what 
the  cooker  could  stand;  that  the  valve  regulating  the  transmission  of 
steam  from  the  boiler  to  the  cooker  was  not  entirely  closed;  heldy  that 
the  facts  were  sufScient  to  support  the  findings  of  the  jury  that  the 
explosion  was  caused  by  an  excessive  pressure  of  steam,  and  that  the 
failure  to  supply  the  cooker  with  a  safety  valve  was  negligence.    lb. 

Instbuctions. — In  an  action  for  damages  for  injuries  caused  by  neg- 
ligence of  defendant,  an  instruction  that  plaintiff  could  not  recover  if 
the  accident  was  caused  by  the  negligence  of  a  co-employ^,  was  properly 
refused  where  there  was  no  evidence  tending  to  prove  negligence  of  a 
co-employ^.    lb. 

EviBRNCE — OpisriONS  OF  WITNESSES. — lu  au  actiou  for  damages  by  a 
miner  against  the  mine  owner  for  injuries  caused  by  the  explosion  of  a 
'*  missed  shot "  in  the  tunnel  where  plaintiff  was  at  work,  where  the 
negligence  alleged  was  the  omission  of  defendant  to  detect  and  remove 
the  *'  missed  shot,*'  it  was  error  to  admit  in  evidence  over  defendant's 
objections  the  opinion  of  witnesses  that  by  using  ordinary  care  every 
missed  shot  could  be  detected.  It  was  also  error  to  permit  witnesses 
to  testify  over  objection  that  in  other  mines  where  they  had  worked, 
'*  missed  shots  "  had  always  been  detected  and  removed  without  an  ex- 
plosion where  it  was  not  shown  that  the  condition  of  these  other  mines 
was  the  same  or  similar  to  that  of  the  mine  in  question.  The  Holy  Cross 
Gold  Min.  and  Milling  Co.  v.  O'SuUivan,  237. 

Same. — In  an  action  by  a  miner  against  the  mine  owner  for  damages 
for  personal  injury  alleged  to  have  been  caused  by  defendant's  negli- 
gence, it  was  error  to  permit  an  officer  of  defendant  company,  on  cross- 
examination,  to  be  questioned  as  to  whether  other  suits  for  damage  had 
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been  brought  against  the  defendant,  and  as  to  whether  or  not  they  had 

been  settled.    lb. 

iNSTRUOTiONS — FAILURE  TO  SUBMIT  IssuB. — Where  in  an  action  for 
damages  for  personal  injury  the  pleading  and  evidence  put  in  issue  the 
question  as  to  whetlier  or  not  the  injury  resulted  from  one  of  the  ordi- 
nary risks  incident  to  the  employment  in  which  plaintiff  was  engaged, 
it  was  error  for  the  court,  upon  request,  to  refuse  to  instruct  the  jury 
as  to  the  law  applicable  to  such  risks.    lb, 

CoNTBiBUTOBY  Negliobncb — QuKSTioN  FOB  JuRT. — Where  in  an 
action  for  personal  injury  the  question  of  negligence  of  the  defendant 
or  of  contributory  negligence  of  the  peroon  injured  is  dependent  upon 
inferences  to  be  drawn  from  acts  and  circumstances  from  which  differ- 
ent intelligent  minds  may  honestly  reach  different  conclusions,  it  is  for 
the  jury  to  determine  under  appropriate  instructions  whether  or  not 
negligence  or  contributory  negligence  has  been  established.  But  if  the 
undisputed  facts  are  such  that  the  inference  of  contributory  negligence 
of  the  injured  person  is  the  only  conclusion  that  can  be  logically  deduced, 
the  question  is  one  of  law  for  the  court.  The  Denoer  &  Rio  Grande 
Railroad  Co.  v.  Spencer  et  aZ.,  313. 

Same. — Deceased  went  to  defendant's  depot  to  meet  a  relatire  ex- 
pected on  an  incoming  train.  The  space  used  for  receiving  and  dis- 
charging passengers  was  between  two  tracks,  one  of  which  was  occupied 
by  the  train  of  another  company  with  a  '*cut"  to  allow  access  to  and 
from  defendant's  train.  When  both  tracks  were  occupied  by  trains  the 
space  between  the  trains  was  five  feet  and  eight  inches.  A  baggage 
truck  BO  constructed  that  it  could  be  easily  veered  at  either  end  had 
been  left  standing  upon  this  space  by  defendant's  employes.  Its  width 
was  such  that  if  placed  equidistant  between  the  tracks  it  would  clear 
the  train  on  either  side  by  one  foot  and  seven  inches.  Deceased  while 
waiting  for  the  incoming  train  was  moving  up  and  down  this  space, 
and  passed  and  repassed  the  truck.  Other  people  were  also  upon  the 
space  in  the  neighborhood  of  the  truck.  As  defendant's  train  came  in 
the  engine  and  two  cars  cleared  the  truck,  but  the  third,  though  of  the 
same  width  as  those  that  passed,  struck  the  truck  and  hurled  it  against 
deceased,  causing  his  death.  Held  that  the  facts  were  sufficient  to  sub- 
mit the  case  to  the  jury,  and  tliat  the  jury  was  justified  in  finding  the 
defendant  negligent  in  leaving  the  truck  standing  in  the  narrow  space 
and  that  deceased  was  not  guilty  of  contributory  negligence.    76. 

Railroads— Duty  to  Persons  Lawfully  on  Premises. — ^A  person 
who  goes  upon  the  premises  of  a  railroad  company  at  its  depot  for  the 
purpose  of  meeting  a  relative  expected  on  an  incoming  train  is  lawfully 
upon  the  premises,  and  the  company  is  liable  for  injury  infiicted  upon 
him  by  the  negligence  of  its  employes  while  he  is  in  the  exercise  of 
ordinary  care.    lb. 

Same — ^Evidencb— Res  Gestae. — In  an  action  against  a  railroad  corn- 
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pany  for  negligently  causing  the  death  of  one  npon  its  premiseB  at  its 
depot,  a  conversation  had  l>etween  deceased  and  a  female  relative  wherein 
he  agreed  to  meet  her  at  the  train  on  which  she  was  to  an*ive  was  ad- 
missible in  evidence  as  part  of  the  rea  gestm  to  show  that  he  was  law- 
fully upon  the  premises  at  the  time  he  was  killed,  and  the  testimony  of 
a  third  party  who  purported  to  give  what  he  remembered  and  under- 
stood as  the  conversation  was  competent.    lb. 

Death  by  Wrongful  Act — Mbasurb  of  Damages. — ^Under  the  act 
of  1877  (Mills'  Ann.  Stats,  sec.  1609)  the  measure  of  damage  is  com- 
pensatory only,  and  is  a  sum  equal  to  the  net  pecuniary  benefit  plaintiff 
might  reasonably  have  expected  to  receive  from  the  deceased,  in  case 
his  life  had  not  been  terminated  by  the  wrongful  act,  neglect  or  default 
of  defendant.    lb. 

Same. — In  an  action  by  children  for  the  death  of  their  father  where 
plaintiffs  were  in  no  manner  dependent  upon  deceased  and  deceased  was 
sixty-eight  years  old  and  his  accumulation  of  property  was  about  |6, 400 
over  and  above  his  liability,  and  his  annual  earnings  as  employ^  in  a 
bank  and  as  a  conveyancer  and  notary  public  were  about  91)000  above 
his  personal  expenses,  a  verdict  for  |4,000  was  excessive.    lb, 

NEW  TRIAL: 

Pbaotioe  — Action  •TO  Enfobob  Trust  —  Mis  apprbsbnsion  of 
Status  of  TiTiiS. — Where  in  an  action  to  enforce  a  trust  against  the 
trustee  and  a  vendee  of  the  trustee  alleged  to  have  taken  title  with 
notice  of  the  trust,  the  vendee  during  the  pendency  of  the  action  re- 
conveyed  the  property  to  the  trustee,'  but  without  knowledge  of  the 
reconveyance  on  the  part  of  plaintiff  or  the  court,  the  cause  proceeded 
to  trial,  upon  these  facts  being  brought  to  the  knowledge  of  the  court 
in  a  motion  for  a  new  trial,  the  court  properly  exercised  its  discretion 
in  granting  the  motion  since  the  misapprehension  as  to  the  status  of 
the  title  at  the  time  of  the  trial  placed  upon  plaintiff  the  burden  of 
showing  that  tlie  vendee  took  title  with  notice  of  the  trust  which  he 
ought  not  to  have  been  obliged  to  assume,  and  the  cause  was  tried  upon 
a  false  issue.     Van  Wagenen  c.  Carpenter,  444. 

Pbactioe— Juries — Talesmen — Motion  for  new  Trial. — On  mo- 
tion for  new  trial  a  showing  that  the  sheriff  received  notice  that  a  spe- 
cial venire  for  jurors  would  be  issued  before  it  was  issued,  without 
disclosing  from  what  source  the  notice  came,  and  that  certain  persons 
some  of  whom  held  commissions  as  deputies  under  the  sheriff,  were 
requested  by  the  sheriff  to  be  at  his  office  on  the  morning  the  venire 
issued,  who  were  summoned  as  talesmen  and  called  into  the  jury  box, 
but  which  failed  to  show  that  the  sheriff  or  any  one  connected  with  his 
office,  or  that  any  one  of  the  persons  summoned  was  biased  against  the 
party  making  the  motion  or  in  favor  of  his  adversary,  or  took  any  steps 
directly  or  indirectly  to  influence  the  jurors  selected  to  try  the  case. 
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fails  to  show  that  the  jury  was  packed  in  the  interest  of  the  adverse 

party  and  states  no  cause  for  a  new  trial.    BeaU  o.  Cone  et  oZ.,  473. 

Pbactioe— Misconduct  op  Jury — Sbparation.— The  mere  separa- 
tion of  a  jury,  after  the  submission  of  a  cause,  is  not  per  se  sufficient 
to  set  aside  the  verdict  and  grant  a  new  trial.  It  must  appear  that  by 
reason  of  such  separation,  there  is  a  strong  probability  that  the  jury 
has  been  tampered  with,  or  improperly  influenced  to  return  the  verdict 
sought  to  be  set  aside.    lb, 

Nbwly  Disoovsbbd  Evidbnob-— Newly  discovered  evidence  which 
only  goes  to  impeach  the  credit  or  character  of  a  witness,  is  not  suffi- 
cient ground  for  a  new  trial,  unless  it  is  clear  that  such  impeachment 
would  have  resulted  in  a  different  verdict    lb. 

Mijnv&  Claims— AssBSSMBNT  Work— Pbaoticb.— Upon  the  issue  as 
to  whether  the  required  annual  assessment  work  has  been  done  upon  a 
mining  claim  the  verdict  of  the  jury  upon  conflicting  evidence  will  not 
be  disturbed  on  appeal  where  there  was  evidence  to  support  the  ver- 
dict   lb. 

NOTICE: 

Practiob— Pleadikg — Ambkdment.— Where  defendants  were  in 
court  at  the  time  an  application  was  made  by  plaintiff  to  flle  an  amended 
complaint,  and  made  no  objection  to  want  of  netice,  they  cannot  after- 
wards be  heard  to  object  that  no  notice  of  the  application  was  given. 
Anthony  v.  Slay  den  et  oZ.,  144. 

OFFICES  AND  OFFICERS: 

Mbm BEB  OF  Board  of  Public  Works— Tbrm  of  Opfiob— Vaoanot. 
— The  power  of  the  governor  to  flU  a  vacancy  in  the  office  of  the  board 
of  public  works  of  the  city  of  Denver  is  controlled  by  the  city  charter 
and  not  by  section  6,  article  4  of  the  constitution,  and  an  appointment 
to  fill  such  vacancy  is  for  the  entire  unexpired  term,  and  not  until  the 
next  meeting  of  the  senate,  and  the  governor  is  not  required  to  submit 
such  appointment  to  the  incoming  senate  for  confirmation.  Monaah  o. 
Rhode8,  235. 

Indbmkity  Bonds — Public  Policy. — A  bond  given  to  indemnify  the 
clerk  of  a  county  court  on  account  of  money  deposited  in  a  bank  is  not 
void  as  against  public  policy,  nor  in  violation  of  section  1249,  Mills*  Ann. 
Stats.,  which  prohibits  tlie  loaning  by  any  public  officer  of  any  money  in 
his  possession  by  virtue  of  his  office.    Davis  v.  Dunlevy,  244. 

OFFICIAL  BONDS:  See  BONDS. 

PARTIES: 

Dbbdb  of  Tbust— Fobbclosurb — ^AcTiON  TO  8BT  AsiDB. — ^Whcrs  the 
grantor  in  a  deed  of  trust  conveyed  his  equity  of  redemption  before  fore- 
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closure,  and  at  the  foreclosure  sale  the  property  did  not  sell  for  enough 
to  pay  off  his  note,  hoth  he  and  his  gittntee  of  the  equity  of  redemption 
have  sufScient  interest  and  are  proper  parties  to  maintain  an  action  to 
set  aside  the  foreclosure  sale  on  the  ground  that  it  was  illegal  and  void. 
Brewer  et  al.  v.  Harrison  et  aZ.,  349. 

PARTNERSHIP: 

DissoLXTTiON — ^AsBUMPTioK  OF  LIABILITIES. — Where  a  partnership  is 
dissolved  by  one  partner  selling  to  his  copartners  all  his  interest  in  the 
business  and  assets  of  the  firm,  it  is  competent  for  them  to  contract  as 
between  themselves  who  shall  assume  the  liabilities  of  the  partnership, 
and  if  the  contract  is  silent  on  the  question  it  will  be  inferred  that  the 
purchasing  partners  assumed  the  payment  of  the  debts  of  the  partner- 
ship.    Cobb  V.  Benedict,  342. 

Same— AcoouNTiNO— Credits.— Where  a  partnership  is  dissolved  by 
a  partner  selling  all  his  interest  in  the  business  and  assets  of  the  firm  to 
his  copartners  at  a  certain  price,  in  the  absence  of  any  agreement  to  the 
contrary,  it  will  be  presumed  that  all  former  accounts  between  them 
gi*owing  out  of  and  connected  with  the  partnership  transactions  are  ad- 
justed and  settled,  and  it  will  be  assumed  that  a  credit  standing  on  the 
books  in  favor  of  the  selling  partner  was  included  in  the  settlement. 
But  such  credit  may  be  shown  to  have  been  excepted  by  express  con- 
tract from  the  sale.    lb. 

Same — ^Intsrest. — Where  a  partnership  is  dissolved  by  one  partner 
selling  to  his  copartners  his  interest  at  a  fixed  cash  sum,  an  unpaid  bal- 
ance of  the  purchase  price  will  draw  interest  at  the  legal  rate  from  the 
date  of  the  transaction.    lb, 

PLEADING: 

EviDEHCE— Ejectment— After- ACQUIRED  Title.- In  an  action  for 
the  possession  of  real  property,  a  title  acquired  after  the  action  was 
commenced  may  be  set  up  on  behalf  of  defendant,  and  if  acquired  after 
answer  is  filed  it  may  be  set  up  by  supplemental  answer.  Duggan  o. 
McCullough,  43. 

Practice— Judgment  upon  Pleading — Official  Bonds.— In  an 
action  upon  an  official  bond  where  the  execution  of  the  bond  was  de- 
nied by  one  of  the  sureties,  it  was  error  to  enter  judgment  against  such 
surety  on  the  pleading.  Carlile  v.  The  People  for  tJie  Use  qf  Piieblo 
County,  116. 

Contracts — Seals — Scrolls. — Under  section  440,  Mills^  Ann.  Stats., 
providing  that  any  instrument  of  writing  to  which  the  malcer  shall  affix 
a  scroll  by  way  of  seal  shall  be  of  the  same  effect  as  if  the  same  were 
sealed,  where  a  blank  form  of  bond  is  used  with  the  word  ** seal'*  with 
a  scroll  around  it  printed  after  the  blank  space  for  the  signature,  the 
maker  of  the  bond  may  adopt  the  printed  word  and  scroll  as  his  seal. 
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In  an  action  upon  such  a  bond  an  attempted  defense  that  defendant  did 
not  seal  the  bond  and  did  not  affix  a  scroll  by  way  of  seal  thereto,  and 
that  the  only  seal  upon  the  bond  was  a  scroll  by  way  of  seal,  and  that 
it  was  not  affixed  to  the  bond  by  defendant  or  by  his  authority  or  con- 
sent, is  incomplete  unless  it  go  further  and  deny  that  he  adopted  the 
printed  scroll  as  his  seal.    lb. 

Inconsistent  Defenses.— Inconsistent  defenses  may  be  pleaded  in 
the  same  answer,  but  each  defense  therein  must  be  complete  in,  and 
consistent  with,  itself.    lb, 

Neolioence.— In  an  action  upon  an  official  bond  where  the  surety 
attempted  to  plead  in  defense  a  release  on  account  of  the  negligence  of 
plaintiff  in  instituting  proceedings  against  the  principal,  without  de- 
ciding whether  the  negligence  of  the  obligee  in  beginning  proceedings 
against  the  principal  would  release  the  surety,  it  is  held  that  a  general 
allegation  of  negligence  without  alleging  the  facts  constituting  the  neg- 
ligence was  insufficient.    lb, 

Desobiption  of  Land. — A  description  of  land  in  a  complaint  from 
which  any  one  familiar  with  the  property  could  identify  it,  is  sufficient, 
notwithstanding  it  is  not  described  by  legal  subdivisions  or  by  metes  and 
bounds.     77i6  Bay  State  Mining  A  Tatonaite  Co.  v,  Jackson  et  al,j  130. 

Ali«egation  of  Public  Sale. — An  allegation  in  a  complaint  tliat 
the  premises  were  struck  off  and  sold  to  the  highest  and  best  bidder, 
the  time  and  place  of  sale  thereof  having  been  duly  advertised  accord- 
ing to  law,  is  a  sufficient  allegation  of  a  sale  at  public  vendue.    lb. 

Pbaotiob— Amendment — Notice. — Where  defendants  were  in  court 
at  the  time  an  application  was  made  by  plaintiff  to  file  an  amended  com- 
plaint, and  made  no  objection  to  want  of  notice,  they  cannot  afterwards 
be  heard  to  object  that  no  notice  of  the  application  was  given.  Anthony 
V.  Slay  den  et  aZ.,  144. 

Pbactice  —  Demubbeb-- Amendment.— Where  a  pleading  is  de- 
murred to,  the  pleader  may,  before  the  trial  of  the  issue  of  law  thereon 
and  as  of  course  amend  the  pleading  once  by  complying  with  the  provi- 
sions of  section  73  of  the  code  in  regard  thereto,  but,  except  as  provided 
in  section  73,  the  right  to  amend  any  pleading  is  discretionary  with  the 
trial  court  or  judge  thereof,  and  it  is  necessary  to  obtain  an  order  of 
the  court  or  judge  therefor,  and  unless  it  clearly  appears  that  such  dis- 
cretion has  been  abused,  a  court  of  review  will  not  interfere.    lb. 

Same. — Where  application  is  made  to  file  an  amended  pleading,  ob- 
jections may  be  made,  in  advance  of  the  filing,  to  the  filing  of  the 
amendment,  or  the  court  may  allow  it  to  be  filed  and  require  the  oppos- 
ing party  to  move  to  strike  or  to  demur.    lb, 

Pbactioe  —  Amendment — New  Cause  of  Action — Inoonsistent 
Remedies — Election. — ^A  plaintiff  may  not,  over  defendant's  objection, 
set  up  a  new  cause  of  action  by  way  of  amendment,  and  where  a  plain- 
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tiff  has  elected  one  of  two  iQConsistent  remedies  he  may  not  be  permitted, 

by  an  amendment  to  his  complaint,  to  choose  the  other.    lb. 

Pbactige — ^Amendment— Dehubbeb.— A  demurrer  to  an  amended 
pleading  must  be  determined  from  a  consideration  of  that  aloue  with- 
out reference  to  the  former  pleading  which  it  is  intended  to  amend,  but 
when  an  amended  pleading  is  tendered  for  filing  or  is  filed,  the  former 
pleading  must  be  examined  to  see  if  the  amendment  is  proper.    lb. 

Pbactice— Amendment— New  Cause  of  Action.— Where  a  plain- 
tiff in  his  complaint  alleges  a  contract  and  its  breach  and  sues  for  dam- 
ages for  such  breach,  he  cannot  by  amendment  change  his  cause  of 
action  to  one  in  equity  asking  that  certain  deeds  made  by  him  be  set 
aside  on  account  of  fraud  and  the  property  be  reconveyed  to  him.    lb, 

Pbacticb — Amendment — Waiveb.— Where  a  demurrer  is  sustained 
to  a  complaint  the  plaintiff  by  amending  waives  any  error  that  may 
have  been  committed  in  sustaining  the  demuri*er  to  the  complaint,  and 
cannot  assign  exceptions  thereto,  whether  his  amended  complaint  be 
filed,  or  whether  it  be  tendered  and  its  filing  be  refused  by  the  court.    lb, 

A.PPELLATB  Pbaotice — AMENDMENTS. — Where  a  party  assigns  error 
either  to  a  ruling  refusing  leave  to  file,  or  striking  from  the  files  an 
amended  pleading,  he  may  not  also  assign  eiTor  to  a  previous  ruling 
sustaining  a  demurrer  to  an  earlier  pleading  which  the  amended  one 
was  intended  to  supplant.    lb, 

Watbb  Rights  —  Review  op  Decbee.  —  Section  2425,  Mills'  Ann. 
Stats.,  providing  that  the  court  in  which  an  adjudication  of  water  rights 
is  had  may  order  a  reargument  or  review  of  such  decree,  contemplates 
that  good  cause  must  be  shown  therefor,  and  a  petition  for  such  review 
must  state  facts  from  which  it  appears  that  the  party  applying  therefor 
has  been  aggrieved  by  the  decree.  It  is  not  sufficient  to  state  mere 
conclusions  in  the  petition.  The  Crippen-Lawrence  Co.  v,  Borrougha  et 
al,,  155. 

SAMJfr— Sta^utoby  Gbant.— Where  a  party  petitions  for  a  review  of 
a  decree  adjudicating  water  rights  and  relies  therefor  on  a  statutory 
grant,  he  must  state  facts  from  which  it  can  be  ascertained  that  the 
lands  in  question  are  the  same  as  those  mentioned  in  the  statute,  and 
that  the  legislative  grant  had  inured  to  the  benefit  of  petitioner.  An 
allegation  in  the  petition  that  the  lands  described  constitute  a  ranch 
by  the  same  name  as  that  mentioned  in  the  statute,  is  not  sufficient  to 
identify  it  as  the  same.     lb, 

Pbaotice— Evidence— EASEMENT.—Under  a  complaint  alleging  a 
right  to  an  easement  by  grant  and  prescription,  evidence  is  admissible 
to  establish  such  right  by  grant.    Durkee  et  al,  v,  Jones,  159. 

Estoppel — Pbactice. — To  establish  an  estoppel  in  pais,  the  facts 
constituting  the  estoppel  must  be  specially  pleaded.  Davidson  et  aL 
V,  Jennings  et  al.,  187. 

Watsb  Rights  —  Adjudication  of  Pbiobities  —  Review — Pbti- 
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TION.— A  petition  under  section  2425,  Millfi*  Ann.  StatB.,  for  a  reTiew 
of  a  decree  adjudicating  the  priorities  of  water  rights  must  state  facts 
from  which  it  appears  that  the  petitioner  has  been  aggrieved  thereby 
and  from  which  the  court  may  determine  the  correctness  or  incor- 
rectness of  the  decree.  A  petition  that  contains  only  general  allega- 
tions and  conclusions  of  law  is  insufficient  to  justify  a  review  of  such 
decree.  The  Rio  Grande  Land  and  Canal  Co.  et  oL  o.  The  Prairie  DUch 
Co.  et  al.,  226. 

Wateb  RieHTS— CoirrBACTS.--Under  a  contract  whereby  a  ditch 
company  sold  to  a  landowner  a  one-half  water  right  of  a  certain  quan- 
tity to  be  used  upon  a  certain  described  forty  acres  of  land,  and  which 
stipulated  that  the  water  was  to  be  used  upon  no  other  land  than 
that  described  and  that  the  purchaser  should  permit  no  part  of  the 
water  to  run  to  waste  and  should  take  no  more  than  enough  for 
the  purpose  stipulated,  and  that  as  soon  as  a  sufficient  quaotity  had 
been  used  for  that  purpose  it  should  be  shut  off  until  it  was  again 
needed  for  the  same  purpose,  the  ditch  company  brought  an  actnon  to 
restrain  the  landowner  from  using  the  water  upon  other  lands  than  the 
forty  acres  described  in  the  contract,  alleging  that  he  had  irrigated 
other  lands  in  addition  to  the  forty  acres,  and  in  so  doing  had  used 
more  water  than  was  necessaiy  to  irrigate  the  forty  acres.  The  de- 
fendant answered  by  admitting  that  he  had  used  the  water  to  irrigate 
additional  land,  but  denied  that  he  thereby  used  a  larger  amount  of 
water  than  was  necessary  or  for  a  longer  time  than  was  required  to 
irrigate  the  tract  described  in  the  contract.  Held,  that  the  answer 
denied  none  of  the  material  specific  acts  alleged  in  the  complaint  as  a 
violation  of  the  contract  and  stated  no  defense,  and  a  demurrer  to  the 
answer  was  properly  sustained.  Wright  v.  The  Platte  Valley  Irrigation 
Co.,  822. 

EsTOPPBL.— In  order  to  sufficiently  plead  an  estoppel  in  pais  based 
upon  statements  made  by  the  party  against  whom  the  estoppel  is  claimed, 
it  must  be  averred  amongst  other  things  that  the  statements  relied 
upon  to  constitute  the  estoppel  were  made  with  the  intention  that  they 
should  be  acted  upon.    Beale  v.  Cone  et  al.,  473. 

Agency — Evidbncb — ADMissiONS.—In  an  action  for  specific  per- 
formance of  a  contract  to  convey  certain  interests  in  a  mining  claim 
alleged  to  have  been  made  by  the  principal  defendants  to  plaintiflFs  in 
which  other  parties  were  made  codefendants  as  claiming  some  right 
advei-se  to  both  parties  and  the  principal  defendants  in  a  verified  an- 
swer to  the  complaint  of  plaintiffs  alleged,  as  a  reason  why  they  should 
not  be  compelled  to  perform  their  contract  with  plaintiffs,  that  before 
it  was  entered  into  they  had  made  another  contract  with  their  code- 
fendants by  which  they  agreed  to  convey  the  same  property  of  which 
plaintiffs  had  full  knowledge,  it  was  such  admission  of  the  contract 
made  with  their  codefendants  as  would  relieve  their  codefendants,  in 
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snpport  of  their  cross-complaint  to  enforce  the  contract,  from  proving 
authority  on  the  part  of  the  persons  who  signed  the  contract  as  agents 
for  defendants.    Burria  et  al  o.  Anderson  et  oL,  506. 

Admissions — Evidbncb. — Admissions  made  in  a  verified  pleading 
may  be  considered  as  evidence  in  the  case  without  formally  introducing 
the  pleading  in  evidence.    16. 

Same.  —  Admissions  made  in  a  verified  pleading  and  afterwards 
omitted  from  an  amended  pleading,  while  not  conclusive  against  the 
party  making  them,  are,  nevertheless,  admissible  as  evidence  in  the 
cause  the  same  as  oral  admissions  would  be,  and  may  be  considered  by 
the  court  without  being  formally  tendered  as  evidence.    lb. 

Watbb  Rights— Injunction.— In  an  action  by  a  junior  appropria- 
tor  of  water  to  restrain  a  senior  appropriator  from  changing  the  point 
of  diversion  from  a  point  below  the  junior  appropriator's  headgate  to 
a  point  above,  an  allegation  that  the  stream  below  plaintiff's  headgate 
and  above  the  one  proposed  to  be  moved  was  fed  by  springs  and  seep- 
age water  sufficient  to  supply  defendant's  priority  and  that  so  long  as 
the  place  of  diversion  was  not  changed  the  water  in  the  stream  was 
sufficient  to  supply  both  appropriators,  but  if  the  senior  appropriator 
be  permitted  to  divert  his  water  above  plaintifTs  ditch  plaintiff  would 
be  deprived  of  his  water,  stated  a  good  cause  of  action  and  the  court 
erred  in  refusing  to  hear  evidence  in  support  thereof.  The  Handy  Ditch 
Co.  V.  The  Louden  Irr.  Canal  Co.,  515. 

PBACTicfB— Action  Based  upon  Fbaud— Limitation— Laches.— A 
complaint  by  a  stockholder  of  a  bank  to  set  aside  a  fraudulent  trans- 
fer of  mining  stock  by  the  bank  to  certain  of  its  directors,  more  than 
three  but  less  than  five  years  after  the  transfer  was  made,  which  alleges 
that  plaintiff  had  no  notice  or  knowledge  of  the  facts  on  which  he  based 
his  action  until  within  six  months  of  the  time  he  began  his  suit,  is  good 
as  against  the  objections  of  limitation  or  laches  under  either  section 
2011,  Mills'' Ann.  Stats.,  which  provides  that  actions  based  upon  fraud 
shall  be  commenced  within  three  years  after  the  discovery  by  the  ag- 
grieved party  of  the  facts  constituting  such  fraud,  or  section  2012,  which 
provides  that  bills  of  relief,  in  case  of  the  existence  of  a  trust  not  cog- 
nizable by  the  courts  of  common  law,  and  in  all  other  cases  not  provided 
for  in  the  chapter  on  limitation,  shall  be  filed  within  five  years  after 
the  cause  thereof  shall  accrue.    Morgan  et  al.  v.  King,  530. 

Ck>BP0BATi0N8 — ACTION  BY  STOCKHOLDER.— In  an  actiou  by  a  stock- 
holder of  a  bank  on  behalf  of  himself  and  other  stockholders  to  set 
aside  a  fraudulent  transfer  of  mining  stock  by  the  bank  to  cei'tain  of  its 
directors,  a  complaint  that  shows  that  plaintiff  made  a  request  upon 
the  board  of  directors  to  bring  the  action  and  advised  them  of  the  mat- 
ters of  complaint,  that  the  board  refused  to  authorize  the  bank  to  bring 
the  action,  that  one  half  of  the  board  as  it  existed  were  directors  who 
were  interested  as  purchasers  of  the  stock,  that  the  interested  directors 
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oontroUed  more  than  one  thiid  of  the  capital  stock  of  the  bank,  and 
that  under  the  articles  of  association  it  required  the  holders  of  two 
thirds  of  the  capital  stock  to  call  a  meeting  of  the  stockholders  to  elect 
a  new  directory,  shows  a  sufficient  effort  to  induce  the  corporation  to 
bring  the  action  to  authorize  the  action  by  the  stockholder.    lb. 

Sams— Injubt. — In  an  action  by  a  stockholder  of  a  bank  to  set  aside 
a  fraudulent  transfer  of  mining  stock  by  the  bank  to  certain  of  its 
directors,  a  complaint  that  alleges  that  the  dividends  paid  to  defend- 
ants on  the  stock  exceeded  the  purchase  price  paid  the  bank,  shows  a 
sufficient  loss  and  injury  to  the  bank  to  justify  the  exercise  of  equitable 
jurisdiction  to  undo  the  wrong.    lb. 

PiiA.cncB—AMBNDMBirr— Judgment  on  Pleading.— Where  a  mo- 
tion is  made  by  plaintiff  for  judgment  on  the  pleading,  the  defendant 
is  not  entitled  to  amend  his  answer  as  a  matter  of  course  after  the  court 
has  announced  judgment  sustaining  the  motion.    lb. 

Same — Administbatobs. — Where  a  defendant  dies  after  answer  filed 
and  his  administrator  is  substituted,  and  without  a  rule  to  answer  on 
the  administrator  and  without  answering  or  applying  for  leave  to  an- 
swer or  amend  the  answer  of  his  deceased,  he  appears  and  participates 
in  the  proceedings  upon  a  motion  for  judgment  on  the  pleading,  he 
waives  his  right  to  answer  or  amend  his  deceased's  answer,  and  an  ap* 
plication  to  answer  after  judgment  against  him  on  the  motion  cornea 
too  late.  His  appearance  and  participation. in  the  proceedings  is  also  a 
waiver  of  the  objection  of  misjoinder  on  the  ground  that  an  adminis- 
trator cannot  be  joined  with  individual  defendants.    lb. 

PRACTICE  IN  CIVIL  ACTIONS: 

Eyidbncb — CoLLATBBAL  ATTACK. — As  sgaiust  a  collateral  attaokt 
the  action  of  the  land  department  in  issuing  a  patent  to  a  mining  claim 
is  conclusive  that  all  steps  necessary  to  a  valid  location  have  been  taken. 
In  an  action  between  a  tunnel  site  locator  and  a  prior  lode  locator,  in- 
volving the  right  to  a  blind  vein  cut  by  the  tunnel  underneath  the  lode 
location,  evidence  offered  by  the  tunnel  locator  to  prove  that  at  the  time 
of  the  location  of  the  tunnel  no  discovery  of  mineral  in  place  had  been 
made  on  the  lode  location,  was  properly  rejected.  The  Calhoun  Oold 
Mining  Co,  ».  TheAjax  Oold  Min.  Co,,  1. 

Minks  and  Mining — Tunnel  Site  and  Lode  Claims.— A  tunnel  site 
locator  in  attempting  to  acquire  title  to  blind  viens  underneath  a  prior 
lode  location  by  projecting  the  tunnel  across  such  lode  claim,  is  a  tres- 
passer, and  in  an  action  between  the  claimants  to  determine  the  title  to 
such  veins,  a  motion  by  the  tunnel  locator  for  leave  to  develop  the 
blind  veins  in  the  tunnel  within  the  lines  of  the  lode  claim  for  the  pur- 
pose of  establishing  the  character  of  the  veins,  was. properly  denied. 
lb. 

CoBPoaATioNS— Praotigk— Yabianob.— In  an  action  wheiein  it  waa 
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oontended  by  plaintiff  that  certain  notes  and  deed  of  trast  under  which 
defendants  claimed  title  were  void  for  the  reason  that  they  were  exe- 
cuted to  a  foreign  corporation  and  at  the  time  of  their  execution  the  cor- 
poration had  not  filed  the  certificates  and  copy  of  charter  required  by 
statute  to  be  filed  by  foreign  corporations  doing  business  in  the  state, 
where  the  answer  alleged  that  the  corporation  was  incorporated  in  one 
state  and  the  proof  showed  that  it  was  incorporated  in  another,  the  vari- 
anoe  was  immaterial.    Miller  v,  Williama  et  aZ.,  34. 

Same. — In  an  action  wherein  it  was  contended  by  plaintiff  that  certain 
notes  and  deed  of  trust  under  which  defendants  claimed  title  were  void 
because  they  were  executed  to  a  foreign  corporation,  and  at  the  time  of 
their  execution  the  corporation  had  not  complied  with  the  requirements 
of  the  statute  to  authorize  it  to  do  business  in  the  state,  plaintiff  cannot 
object  to  the  proof  of  incorporation  on  the  ground  that  there  is  a  vari- 
ance between  the  allegation  in  the  answer  and  the  proof  as  to  the  state 
in  which  the  corporation  in  question  was  incorporated,  where  plaintiff^s 
replication  admits  the  execution  of  the  notes  and  deed  of  trust  and 
dearly  identifies  the  corporation  which  took  the  notes  and  deed  of  trust 
as  the  same  corporation  described  in  defendant's  answei*.    lb. 

Evidence— Ejectment — After- Acqcibed  Title. — ^In  an  action  for 
the  possession  of  real  property,  a  title  acquired  after  the  action  was 
commenced  may  be  set  up  on  behalf  of  defendant,  and  if  acquired  after 
answer  is  filed  it  may  be  set  up  by  supplemental  answer.  Duggan  v.  Mc' 
Cullough,  43. 

Tax  Deeds— Boabd  op  Equalization— Notice  op  Meeting— Evi- 
dence.— A  tax  deed  is  prima  facie  evidence  that  the  ten  days'  notice  of 
the  meeting  of  the  county  board  of  equalization  was  published  as  re- 
quired by  statute,  and  as  the  statute  does  not  require  that  proof  of  such 
publication  shall  be  filed  or  recorded,  the  absence  from  the  record  at  the 
time  of  trial  of  the  proof  of  publication  of  notice  is  not  pTY>of  that  the 
notice  was  not  published.  An  owner  who  has  no  grievance  cannot  com- 
plain that  notice  of  the  meeting  of  the  board  of  equalization  was  not 
published.    lb. 

Evidence— Delinquent  Tax  Notice— Pabol  Pboop.— Where  part 
of  the  record  proof  of  the  publication  of  a  delinquent  tax  notice  was  lost 
after  it  had  been  used  in  the  trial  of  a  cause  involving  the  validity  of  a 
tax  deed,  oral  evidence  was  properly  admitted  to  supply  such  lost  record 
evidence  on  a  subsequent  trial.    15. 

Tax  Deeds  — Assessments— Valuation.— In  an  action  involving 
the  validity  of  a  tax  deed  the  objection  that  the  property  was  not  as- 
sessed at  its  full  cash  value  cannot  be  raised.    lb. 

Cebtiobari.— The  object  of  proceedings  on  certiorari  is  to  correct 
errors  of  law  apparent  from  admitted  or  established  facts  and  not  to 
settle  those  which  are  disputed.  The  entire  record  of  the  inferior  tri- 
bunal, which  it  is  sought  to  review,  is  certified  to  the  court  ordering 
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the  writ,  aod  npon  this  record  alone  the  cause  is  tried  m  the  snperior 
tribunal,  and  not  upon  allegations  in  the  petition  for  the  writ  or  on 
facts  not  appearing  in  the  record.  No  original  evidence  should  he  rfr- 
oeiTed  in  the  reyiewing  court.  Tke  People  ex  reL  HaUett  v,  Arapahoe 
County  et  aL,  80. 

Samb. — Upon  certiorari  to  reyiew  the  action  of  the  assessor  and  board 
of  equalization  in  certain  assessments,  the  district  court  will  only  con- 
sider the  record  embraced  in  the  answer  of  respondents  on  their  return 
to  the  writ,  which  consists  of  the  schedule  returned  by  the  assessor, 
the  petition  of  the  aggrieved  party  to  the  board  and  the  action  of  the 
board  thereon.    lb. 

Taxbs  and  Taxation— -Assessment— Pbssumptiok.— Where  hi  a 
tax  schedule  returned  by  the  assessor  an  item  appears  under  the  head 
**  Valuation  of  Personal  Property  by  Assessor,''  it  will  be  presumed 
that  the  assessor  complied  with  the  law  requiring  him  to  list  and  value 
property  where  an  owner  neglects  or  refuses  to  give  in  his  list,  and  that 
the  owner  against  whom  the  assessment  was  made  was  possessed  of  the 
property  and  the  items  were  assessed  at  their  value,  and  that  the  asses- 
sor based  his  action  upon  information  and  not  upon  conjecture,    lb. 

Taxes  and  Taxation— Objeotions  to  Assessment.— An  owner  of 
property  having  notice  of  the  assessment  of  his  property  cannot  in  a 
certiorari  proceeding  in  the  district  court  urge  objections  to  the  assess- 
ment that  he  failed  to  present  to  the  board  of  equalisation.    P>. 

Wills — Contests — Jury  Trial. — ^In  the  trial  of  a  contest  of  a  will 
on  appeal  in  the  district  court,  the  contestant  is  entitled  to  have  the 
issues  of  fact  tried  by  jury.     Clough  v.  doughy  97. 

Claim  against  County.— Before  an  action  can  be  maintained  on  a 
claim  against  a  county,  the  claim  must  have  been  presented  to  the 
board  of  county  commissioners  for  allowance.  In  an  action  begun  be- 
fore a  court  of  record  this  fact  must  be  alleged  in  the  complaint,  and 
in  an  action  begun  before  a  justice  of  the  peace  and  appealed  from  the 
county  court  to  the  supreme  court  upon  an  agreed  statement  of  facta, 
the  statement  must  show  that  the  claim  was  presented  to  the  board 
before  action  was  begun  in  order  to  sustain  a  judgment  against  the 
county.  The  Board  of  County  Commi$9ioners  qf  Bio  Orande  County  v. 
Phye,  107. 

Change  of  Venue. — ^Where  an  indemnity  bond  was  given  to  a  sher- 
iff to  indemnify  him  against  damage  for  seizing  personal  property  under 
a  writ  of  attachment  and  the  obligors  in  the  bond  resided  in  a  different 
county  from  that  in  which  the  obligee  resided  and  in  which  the  attach- 
ment was  levied,  and  an  action  was  brought  upon  the  bond  in  the 
county  of  the  residence  of  the  obligee  and  summons  was  served  on  the 
obligors  in  the  county  of  their  residence,  the  defendants  had  a  right  to 
have  the  cause  removed  for  trial  to  the  county  of  their  residence,  and  a 
refusal  by  the  court  to  remove  such  cause  to  the  county  wherein  the 
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defendants  resided  apon  application  by  defendants  was  reyersible  error. 

Brewer  et  al.  v,  Gordon^  111. 

Judgment  upon  Pleading— Official  BoNDS.—In  an  action  upon 
an  official  bond  wbere  the  execution  of  the  bond  was  denied  by  one  of 
the  sureties,  it  was  eiTor  to  enter  judgment  against  such  surety  on  the 
pleading.     CarliU  v.  The  People  for  the  nee  qf  Pueblo  County ^  116. 

Evidence — Title — Common  Source. — In  an  action  for  possession  of 
real  property,  where  both  parties  claim  under  the  same  third  party,  it 
is  prima  facie  sufficient  to  prove  a  deriyation  of  title  from  such  party, 
without  proving  his  title.  The  Bay  State  Min.  A  Tovmsite  Co,  v.  Jack- 
ton  et  al,,  139. 

Pleading — ^Amendment — Notice. — Where  defendants  were  in  court 
at  the  time  an  application  was  made  by  plaintiff  to  file  an  amended  com- 
plaint, and  made  no  objection  to  want  of  notice,  they  cannot  afterwards 
be  heard  to  object  that  no  notice  of  the  application  was  given.  Anthony 
V.  Slay  den  et  a2.,  144. 

Pleading — Demubbeb — Amendment. —  Where  a  pleading  is  de- 
murred to,  the  pleader  may,  before  the  trial  of  the  issue  of  law  thereon 
and  as  of  course  amend  the  pleading  once  by  complying  with  the  pro- 
visions of  section  73  of  the  code  in  regard  thereto,  but,  except  as  pro- 
vided in  section  73,  the  right  to  amend  any  pleading  is  discretionary 
with  the  trial  court  or  judge  thereof,  and  it  is  necessary  to  obtain  an 
order  of  the  court  or  judge  therefor,  and  unless  it  clearly  appears  that 
such  discretion  has  been  abused,  a  court  of  review  will  not  interfere.  lb. 

Same. — Where  application  is  made  to  file  an  amended  pleading,  ob- 
jections may  be  made,  in  advance  of  the  filing,  to  the  filing  of  the  amend- 
ment, or  the  court  may  allow  it  to  be  filed  and  require  the  opposing 
party  to  move  to  strike  or  to  demur.    16. 

Pleading — Amendment — New  Cause  of  Action — Inconsistent 
Remedies — ^Election. — A  plaintiff  may  not,  over  defendant's  objection, 
set  up  a  new  cause  of  action  by  way  of  amendment,  and  where  a  plain- 
tiff has  elected  one  of  two  inconsistent  remedies  he  may  not  be  per- 
mitted, by  an  amendment  to  his  complaint,  to  choose  the  other.    lb. 

Pleading — Amendment — Demubreb.— A  demurrer  to  an  amended 
pleading  must  be  determined  from  a  consideration  of  that  alone  with- 
out reference  to  the  former  pleading  which  it  is  intended  to  amend,  but 
when  an  amended  pleading  is  tendered  for  filing  or  is  filed,  the  former 
pleading  must  be  examined  to  see  if  the  amendment  is  proper.    lb. 

Pleading — Amendment — New  Cause  of  Action. — Where  a  plain- 
tiff in  his  complaint  alleges  a  contract  and  its  breach  and  sues  for  dam- 
ages for  such  breach,  he  cannot  by  amendment  change  his  cause  of 
action  to  one  in  equity  asking  that  certain  deeds  made  by  him  be  set 
aside  on  account  of  fraud  and  the  property  be  reconveyed  to  him.    lb. 

Pleading — Amendment-— Waiyeb.— Where  a  demurrer  is  sustained 
to  a  complaint  the  plaintiff  by  amending  waives  any  error  that  maj 
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have  been  committed  in  sustaining  the  demurrer  to  the  complaint,  and 
cannot  assign  exceptions  thereto,  whether  his  amended  complaint  be 
filed,  or  whether  it  be  tendered  and  its  filing  be  refused  by  the  court  Hh 

Eabbmsnts — Pabol  License — Innocent  Pubghasbbt— Evidence. — 
A.  parol  license  for  the  use  of  an  alley  given  by  the  owner  of  the  domi- 
nant estate  in  the  premises  to  which  the  alley  is  appurtenant,  though 
under  certain  conditions  it  might  be  binding  upon  the  grantor,  could 
not  aflfect  a  subsequent  innocent  purchaser  of  the  premises  without  no- 
tice of  the  license,  and  such  parol  agreement  is  not  admissible  in  oyI- 
denoe  against  such  innocent  purchaser.    Durkee  et  oL  o.  Jonet^  159. 

Pleading — Evidence — ^Easement. — Under  a  complaint  alleging  a 
right  to  an  easement  by  grant  and  prescription,  evidence  is  admissible 
to  establish  such  right  by  grant     lb. 

Appeal  fbom  County  to  Distbict  Coubt— Mechanics*  Liens.* 
Where  a  personal  Judgment  was  rendered  in  the  county  court  against 
the  lessees  of  a  mining  claim  which  was  declared  to  be  a  lien  against 
the  mine,  the  owners  of  the  mine  could  appeal  to  the  district  court  from 
that  part  of  the  judgment  declaring  the  lien  without  appealing  from  the 
entire  judgment  and  without  making  the  defendants,  against  whom  per^ 
sonal  judgment  was  rendered,  parties  to  the  appeal.  Davidson  et  oL  «• 
Jennings  et  aZ.,  187. 

Estoppel— Pleading.-— To  establish  an  estoppel  in  pais^  the  facts 
constituting  the  estoppel  must  be  specially  pleaded. 

Estates  of  Decedents.— Ordinarily  and  in  due  course  of  adminis- 
tration of  an  estate,  money  adjudged  to  be  due  the  estate  would  be  paid 
into  the  county  court  or  to  the  personal  representative,  but  where  all 
parties  interested  were  present  in  the  district  court  and  withont  objeo- 
tion  there  litigated  the  matters  in  dispute  between  them,  none  of  them 
can  complain  that  the  decree  i^equires  money  to  be  paid  into  the  district 
court  for  disbursement  by  that  tribunal,  where  the  decree  provides  for 
the  distribution  to  the  persons  entitled  to  the  same,  specifying  the 
amount  to  be  paid  each  distributee.    Haines  v.  Christie  et  cU.,  288. 

Cause  Remanded  fob  Accounting— Co untebcl aim— New  Cause 
OF  Action. — ^Where  a  decree  for  plaintiff  in  an  action  to  establish  a 
trust  in  real  estate  was  affirmed  conditioned  that  title  should  not  vest 
in  plaintiff  until  he  paid  to  defendants  all  taxes  paid  by  them  and  the 
cause  was  remanded  with  directions  to  the  lower  couit  to  take  an  ac- 
counting of  taxes  paid,  the  plaintiff  could  only  introduce  in  evidence  as 
against  the  taxes,  matters  purely  defensive,  and  it  was  erroneous  to 
permit  him  to  offset  the  taxes  with  a  counterclaim  for  personal  prop- 
erty received  and  money  collected  by  defendants,  as  such  counterclaim 
introduced  an  entirely  new  cause  of  action.    Adams  o.  Warren^  298. 

Same. — Where  a  decree  for  plaintiff  in  an  action  to  establish  a  trust 
in  real  estate  was  affirmed  conditioned  that  plaintiff  reimburse  defend- 
ants for  taxes  paid  in  excess  of  the  money,  if  any,  received  by  def end- 
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ants  for  plaintiff,  and  the  cause  was  remanded  for  an  accounting,  the 
direction  of  the  court  must  be  construed  as  meaning  all  taxes  paid 
in  excess  of  money  received  from  plaintiff  for  that  express  purpose, 
and  will  not  i>ermit  plaintiff  to  offset  the  taxes  with  a  counterclaim  for 
money  or  property  received  by  defendants  for  any  other  purpose,  and 
the  fact  that  the  replication  in  the  original  cause  averred  that  defend- 
ants had  received  funds  belonging  to  plaintiff  for  which  no  account  was 
rendered,  did  not  make  such  funds  a  part  of  the  original  action,  so  that 
the  items  thereof  could  be  offset  against  the  taxes  paid.    lb. 

New  Cause  of  Action — Objection  to  Evidence. — Where  a  cause 
was  affirmed  but  remanded  to  take  an  accounting  of  taxes  paid  by  the 
defendants  against  whom  the  judgment  was  rendered,  and  the  plain- 
tiff offered  to  offset  the  taxes  by  counterclaim  of  a  new  cause  of  action, 
objection  to  the  departure  could  be  raised  by  objection  to  the  introduo- 
tion  of  evidence  without  a  motion  or  demurrer  for  that  purpose.    lb. 

Contracts— Sales— Parol  Evidence— Written  Instruments.— 
The  rule  that  parol  evidence  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument  does  not  apply  to  written  instru- 
ments introduced  to  establish  an  agreement,  which  are  merely  in  exe- 
cution of  a  contract  which  they  do  not  profess  to  show  or  which  are 
but  incidents  or  i-esults  of  such  contract.  Where  by  an  oral  agree- 
ment two  separate  stocks  of  goods  were  transferred  and  afterwards  a 
bill  of  sale  was  made  and  delivered  including  only  one  of  the  stocks, 
parol  evidence  was  admissible  to  prove  the  contract  and  to  show  that 
it  included  both  stocks.    De  SL  Aubin  o.  Marshall  I\eld  A  Co.^  414. 

Motion  for  Nonsuit.— A  motion  for  a  nonsuit  cannot  be  sustained 
when  there  is  evidence  tending  to  prove  a  contrary  state  of  facts  from 
those  relied  upon  in  support  of  the  motion,  if  such  evidence  is  sufficient 
to  support  a  state  of  facts  entitling  the  party  against  whom  the  motion 
is  made  to  maintain  his  action.    lb. 

Sales— Consideration— Evidence.— In  an  action  of  replevin  by 
the  purchaser  of  a  stock  of  goods  against  the  seller  it  was  not  error  to 
refuse  defendant's  offer  of  evidence  which  he  claimed  would  show  that 
the  consideration  which  he  was  to  receive  had  never  been  paid,  where 
the  offer  did  not  specify  what  the  testimony  would  be  tending  to  prove 
that  conclusion  nor  the  ultimate  fact  upon  which  he  relied  to  support 
his  contention  upon  that  point     lb. 

Instructions. — It  is  not  error  to  refuse  to  give  an  instruction  asked 
if  the  substance  of  the  instruction  has  already  been  given  in  other  in- 
structions,   lb. 

Instructions — Preponderance  of  Evidence. — An  instruction  that 
advises  the  jury  that  plaintiff  is  required  to  establish  the  facts  entitling 
him  to  a  recovery  by  a  fair  preponderance  of  the  evidence,  is  not  sub- 
ject to  objection  by  defendant  because  it  required  the  facts  to  be  estab- 
VOL.  XXVII — 43 
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liflhed  by  a  **  fair  preponderance ''  instead  of  a  preponderance,  as  it  was 

more  favorable  to  defendant  as  given.    lb. 

iNBTBuonoNS — ASSUMPTION  OF  Tbuth  OF  PLBADiNe. — ^An  instmo- 
tion  that  told  the  jury  that  plaintiffs  in  their  replication  gave  a  histoij 
of  the  transaction,  giving  in  substance  the  statements  of  the  replicataon, 
was  not  objectionable  as  assuming  the  truth  of  the  statements  of  the 
replication.    lb. 

Same— Pabty  at  whosb  Re<)ub8t  Given  Bound  bt  Thbobt  of.^ 
Where  a  cause  is  submitted  to  a  Jury  upon  a  theory  adopted  by  one  of 
the  parties  to  the  action  through  instructions  given  at  his  request,  he 
cannot  be  heard  to  complain  that  such  theory  was  erroneous.    lb. 

Eleotion  Contest — Cost  Bond. — In  election  contests  the  cost  bond 
required  of  the  contestor  is  for  the  benefit  of  the  contestee  and  whether 
it  be  given  or  not  in  the  first  instance  does  not  affect  the  jurisdiction  of 
the  court  If  no  cost  bond  be  given  at  the  commencement  of  the  action, 
or  if  an  insufficient  one  be  accepted  by  the  court,  it  is  incumbent  on  the 
contestee  to  object  at  the  earliest  opportunity,  otherwise  he  waives  his 
right  to  object.  An  objection  is  too  late  after  issues  are  joined  and  the 
cause  set  for  trial.    NichoU  v,  Barrick,  432. 

Same. — In  election  contests  the  cost  bond  should  not  be  in  any  speci- 
fied penalty,  but  should  be  conditioned  for  the  payment  of  all  costs. 
But  the  contestee  cannot  object  to  the  bond  because  a  penalty  is  speci- 
fied, in  the  absence  of  a  showing  that  the  penalty  fixed  is  insufficient  to 
cover  the  probable  costs  which  he  may  incur  in  the  case.    16. 

Election  Contests— Pbejudioe  of  Judge — Change  of  Judge — 
Waiveb.— In  an  election  contest  case,  an  application  for  change  of 
Judge  before  whom  the  trial  was  to  be  had  on  the  ground  of  prejudice  be- 
cause the  judge  had  said  that  the  ballots  upon  which  the  contest  was 
made  should  be  counted  for  the  contestor,  when  presented  on  the  day 
the  case  was  set  for  trial  and  thirty  days  after  the  time  the  prejudicial 
statement  is  alleged  to  have  been  made,  and  does  not  show  when  con- 
testee first  obtained  knowledge  that  the  statement  had  been  made  came 
too  late  and  was  properly  denied.    lb. 

Election  Contests— Time  fob  Tbial— Waiveb.— The  statute  re- 
quiring a  judge,  in  an  election  contest  case,  to  fix  a  day  for  trial  not 
more  than  twenty  days  after  the  issue  is  joined  is  for  the  purpose  of 
enabling  a  speedy  trial  and  is  for  the  benefit  of  both  parties,  and.  may 
be  waived  by  both  parties  consenting  to  fixing  the  date  of  trial  at  a  later 
date.    lb. 

Election  Contests— Statement  of  Contest- Qualification  of 
Contestob.— In  an  election  contest  a  statement  of  contest  which  con- 
tains the  averments  and  matters  required  by  statute  is  sufficient  to  state 
a  cause  of  action,  and  sufficiently  alleges  the  qualifications  of  the  con- 
testor to  hold  the  office.    J&. 

Election  Contests — Canvassing  the  Votes.— An  election  contest 


Digitized  by 


Google 


Index.  675 

PRACTICE  IN  CIVIL  ACTIONS— ConWntied. 

cannot  be  maiDtained  until  after  the  votea  have  been  canvassed  by  the 

canvassing  board.     Ih. 

Election  Contest — Tie  Vote — Determination  by  Lot. — The  de- 
termination, by  lot,  by  the  canvassing  board  of  which  candidate  shall 
have  the  certificate  of  election  where  two  candidates  having  the  highest 
number  of  votes  have  an  equal  number,  is  not  such  settlement  of  the 
matter  as  will  prevent  the  defeated  party  from  contesting  the  election 
on  the  ground  that  legal  votes  for  him  were  not  counted  or  that  illegal 
votes  were  counted  for  his  opponent.     lb. 

Action  to  Enforce  Trust — Misapprkhension  of  Status  of  Title 
—New  Trial. — Whei-e  in  an  action  to  enforce  a  trust  against  the  trustee 
and  a  vendee  of  the  trustee  alleged  to  have  taken  title  with  notice  of 
the  trust,  the  vendee  during  the  pendency  of  the  action  reconveyed  the 
property  to  the  trustee,  but  without  knowledge  of  the  reconveyance  on 
the  part  of  plainti£For  the  court,  the  cause  proceeded  to  trial,  upon  these 
facts  being  brought  to  the  knowledge  of  the  court  in  a  motion  for  a  new 
trial,  the  court  properly  exercised  its  discretion  in  granting  the  motion 
since  the  misapprehension  as  to  the  status  of  the  title  at  the  time  of  the 
trial  placed  upon  plaintiff  the  burden  of  showing  that  the  vendee  took 
title  with  notice  of  the  trust  which  he  ought  not  to  have  been  obliged 
to  assume,  and  the  cause  was  tiied  upon  a  false  issue.  Van  Wagenen 
V,  Carpenter^  444. 

Jurisdiction — Attachment  Proceedings — Collateral  Attack 
— Presumption.— The  jurisdiction  of  a  court  of  general  jurisdiction  in 
attachment  proceedings  is  general,  and  its  actions  therein  are  aided 
by  the  same  presumptions  as  in  cases  of  personal  service.  Wliere  juris- 
diction was  obtained  in  a  case  by  attachment  of  the  property  of  anon- 
resident,  a  judgment  rendered  therein  and  the  property  sold  under  a 
special  execution,  upon  a  collateral  attack  it  will  be  conclusively  pre- 
sumed that  everything  necessai*y  to  be  done  was  done,  unless  the 
contrary  appears  from  the  record,  and  a  sherifiTs  deed  thereunder  is 
sufficient  to  establish  ownership  in  the  purchaser.    lb. 

Mining  Claims— Ad vebsb  Suits— Cancellation  of  Entry— Evi- 
dence.— In  an  adverse  suit  between  the  owners  of  conflicting  mining 
claims  where  the  principal  issue  was  as  to  which  of  the  conflicting  claims 
mineral  was  first  discovered  upon,  a  judgment  of  the  land  department 
holding  for  cancellation  a  former  entry  of  one  of  the  claims,  upon  pro- 
test, on  the  ground  that  no  discovery  of  mineral  had  been  made,  is  not 
admissible  in  evidence  to  establish  that  fftct  in  support  of  the  advei-se 
claim.    Bealsv.  Cone  et  al,  473. 

Same — ^Adverse  Suits— Evidence. — ^In  an  adverse  suit  between  con- 
flicting mining  claims  where  the  evidence  was  undisputed  that  no  dis- 
covery of  mineral  was  made  on  the  adverse  claim  for  about  two  yean 
alter  the  original  location  at  which  time  a  i*elocation  was  made  and  cer- 
tificate filed,  the  original  location  certificate  was  properly  excluded  from 
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evidence  as  the  right  of  the  adverse  claimant  dated  only  from  the  relo- 
cation,   lb. 

MimsQ  Claims — Veins — ^Instbuctions. — A  mineral  bearing  vein, 
within  the  meaning  of  the  law,  is  a  continuous  body  of  mineral  bearing 
rock  in  place  in  the  general  mass  of  the  surrounding  formation,  the 
boundaries  of  which  may  or  may  not  be  ascertained  and  visible,  and  an 
instruction  that  so  defines  a  vein  is  correct  in  a  case  where  the  facts 
justify  it    lb. 

JuBiES— Talesmen— -Waiver.— Where  the  district  court  of  a  county 
is  conducted  in  two  divisions  and  the  regular  panel  of  jurors  is  divided, 
part  being  assigned  to  each  divisioni  and  a  party  to  a  civil  action  in  one 
division  demands  a  jury  of  twelve,  and  the  number  of  regular  jurors  in 
attendance  on  that  division  not  being  sufficient,  the  jury  is  made  up 
from  talesmen  summoned  by  open  venire,  after  trial  and  verdict  it  is 
too  late  for  the  party  to  raise  the  objection  for  the  first  time  to  filling 
up  the  jury  from  talesmen  instead  of  calling  the  regular  jurors  from  the 
other  division,  although  the  jurors  in  the  other  division  were  not  at 
the  time  employed  or  needed  in  that  division.    lb. 

Same. — Where  the  district  court  of  a  county  is  conducted  in  two  di- 
visions, the  apportionment  of  the  regular  panel  of  jurors  between  the 
two  divisions  is  entirely  in  the  control  of  the  judges  and  their  action  in 
making  such  apportionment  will  not  be  inquired  into  on  appeaL    lb. 

Juries — Talesmen— Motion  for  new  Trial. — On  motion  for  new 
trial  a  showing  that  the  sheriff  received  notice  that  a  special  venire  for 
jurors  would  be  issued  before  it  was  issued,  without  disclosing  from 
what  source  the  notice  came,  and  that  certain  persons  some  of  whom 
held  commissions  as  deputies  under  the  sheriff  were  requested  by  the 
sheriff  to  be  at  his  office  on  the  morning  the  venire  issued,  who  were 
summoned  as  talesmen  and  called  into  the  jury  box,  but  which  failed  to 
show  that  the  sheriff  or  any  one  connected  with  his  office,  or  Uiat  any 
one  of  the  persons  summoned  was  biased  against  the  party  making  the 
motion  or  in  favor  of  his  adversary,  or  took  any  steps  directly  or  indi- 
rectly to  influence  the  jurors  selected  to  try  the  case,  fails  to  show  that 
the  jury  was  packed  in  the  interest  of  the  adverse  party  and  states  no 
cause  for  a  new  trial.    lb. 

Evidence — ^Viewing  Premises — Instructions. — ^In  an  adverse  suit 
between  two  conflicting  mining  claims  where  on  view  of  the  premises 
by  the  jury  one  of  the  guides  who  had  surveyed  the  premises  pointed 
out  to  the  jurors  the  place  where  he  claimed  the  comer  stake  in  dispute 
would  fall,  by  right,  the  error  and  prejudice  was  removed  by  the  court 
directing  the  jury  to  disregard  what  was  said  by  the  guide  and  to  con- 
sider nothing  except  the  evidence  introduced  in  court  and  upon  the 
trial.    lb. 

Misconduct  of  Jury — Separation.— The  mere  separation  of  a  jury, 
after  the  submission  of  a  cause,  is  not  per  ae  sufficient  to  set  aside  the 
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verdict  and  grant  a  new  trial.  It  must  appear  that  by  reason  of  such 
separation,  there  is  a  strong  probability  that  the  jury  has  been  tam- 
pered with,  or  improperly  influenced  to  return  the  verdict  sought  to  be 
set  aside.    lb. 

Mining  Claims — Advebsb  Suits — ^View  by  Jubt. — In  an  adverse 
suit  where  the  jury  was  sent  to  view  the  premises  of  the  conflicting 
claims,  in  the  absence  of  a  request  directing  the  jury  in  regard  to  how 
the  examination  should  be  conducted,  a  party  cannot  complain  that 
jurors  exercised  their  discretion  as  to  what  part  of  the  premises  they 
would  examine,  and  the  fact  that  all  the  jurors  did  not  go  down  the 
shafts  would  not  vitiate  the  verdict.     lb, 

Nkwlt  Disooyered  Evidence. — ^Newly  discovered  evidence  which 
only  goes  to  impeach  the  credit  or  character  of  a  witness,  is  not  suffi- 
cient ground  for  a  new  trial,  unless  it  is  clear  that  such  Impeachment 
would  have  resulted  in  a  different  verdict.     lb. 

Mining  Claims — Discovert  of  Mineral — Evidence — Rebuttal. 
— In  an  adverse  suit  between  two  conflicting  mining  claims  on  the  is- 
sue as  to  whether  mineral  had  been  discovered  on  the  adverse  claim, 
where  the  plaintiff  introduced  evidence  in  chief  tending  to  prove  the 
existence  of  mineral  in  the  discovery  shaft,  to  meet  which  defendant  in- 
troduced samples  from  the  shaft  which  he  claimed  contained  no  min- 
eral, plaintiff  could  not  introduce  in  rebuttal  other  samples  from  the 
shaft  containing  mineral.  Such  evidence  could  properly  have  been  ad- 
mitted in  chief  but  not  in  rebuttal.     lb, 

iNSTBUcnoNS. — Where  three  consecutively  numbered  instructions  re- 
fer to  the  same  subject-matter  and  the  second  refers  to  the  preceding 
by  beginning  with  these  words,  '*  Upon  that  point  the  court  instructs,** 
and  the  third  began,  **  In  this  connection  the  court  instructs,**  the  three 
were  sufficiently  connected  to  indicate  to  the  jury  that  they  were  to  be 
taken  together  and  read  as  a  whole,  and  where  the  three  read  together 
properly  expressed  the  law  ui>on  the  subject  they  were  not  objection- 
able,   lb. 

Mining  Claims— Assessment  Work— Forfbitube— Burden  of 
Proof. — Where  a  mining  claim  has  been  legally  located  a  failure  to  do 
the  required  annual  assessment  work  will  not  result  in  a  forfeiture  of 
the  claim  except  as  to  a  subsequent  location  made  after  the  expiration 
of  the  time  for  performing  the  work,  and  a  party  seeking  to  initiate  a 
claim  to  mining  premises  already  legally  located  on  the  ground  of  fail- 
ure of  the  former  locator  to  do  his  assessment  work  has  the  burden  of 
proof  to  show  that  the  work  was  not  performed.    lb. 

Mining  Claims— Abandonment— Relocation.— Where  a  party 
bought  a  mining  claim  and  abandoned  it  because  he  was  unable  to  per- 
form the  necessary  assessment  work  within  the  year  and  had  his  son 
relocate  it  as  an  abandoned  claim,  the  relocation  did  not  inure  to  the 
benefit  of  the  original  claim,  and  in  an  adverse  suit  against  one  who 
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purchased  from  the  relocator  it  was  error  for  the  court  to  refuse  upon 
plaintifTs  request  to  direct  the  jury  that  whatever  rights  defendant  may 
have  had  under  the  original  location  had  heen  abandoned.  NUes  v. 
Kennan,  502. 

Pleading — Amendment— Judgment  on  Pleading — Where  a  mo- 
tion is  made  by  plaintiff  for  judgment  on  the  pleading,  the  defendant 
is  not  entitled  to  amend  his  answer  as  a  matter  of  course  after  the 
court  has  announced  judgment  sustaining  the  motion.  Morgan  et  oL  «. 
King,  539. 

Same— Administratobs.— Where  a  defendant  dies  after  answer  filed 
and  his  administrator  is  substituted,  and  without  a  rule  to  answer  on 
theadministrator  and  without  answering  or  applying  for  leave  to  an- 
swer or  amend  the  answer  of  his  deceased,  he  appears  and  participates 
in  the  proceedings  upon  a  motion  for  judgment  on  the  pleading,  he 
waives  his  right  to  answer  or  amend  his  deceased^s  answer,  and  an  ap- 
plication to  answer  after  judgment  against  him  on  the  motion  comes 
too  late.  His  appearance  and  participation  in  the  proceedings  is  also  a 
waiver  of  the  objection  of  misjoinder  on  the  ground  that  an  adminis- 
trator cannot  be  joined  with  individual  defendants.    16. 

MisjoiNDEB — Administrators. — The  rule  that  an  administrator  can- 
not be  joined  in  his  capacity  as  administrator  with  codefendants  in 
their  individual  capacity,  does  not  apply  where  an  administrator  is  sub- 
stituted in  place  of  a  deceased  defendant,  who  died  during  the  pen- 
dency of  the  action.    lb. 

PRACTICE  IN  CRIMINAL  CASES: 

Informations  and  Indictments— Consolidation. — ^It  was  not  error 
to  consolidate  two  infoi-mations  upon  the  statement  of  the  district  at- 
torney that  the  several  counts  in  the  two  informations  referred  to  the 
same  transaction,  and  where  the  evidence  showed  that  such  was  the  case, 
although  it  did  not  appear  upon  the  face  of  the  informations  that  they 
referred  to  the  same  transaction.     Short  et  oZ.  v.  The  People^  175. 

EviDBNOE — Order  of  Proof. — The  order  in  which  testimony  shall 
be  admitted  rests  largely  in  the  discretion  of  the  trial  court,  but  as  a 
general  rule  evidence  tending  to  establish  the  corpti^  delicti  should  be 
first  in  the  order  of  proof  before  extrajudicial  confessions  are  re- 
ceived.   Ih. 

Same— Unoobroboratbd  Confessions  Insufficient.— Extra  judi- 
cial confessions,  uncorroboi'ated  by  other  evidence  tending  to  establish 
the  corpus  delicti  and  the  connection  of  defendant  with  it,  is  insufficient 
to  sustain  a  conviction.     76. 

Criminal  Law— Burglary— CoNSPiRAOY.-Burglary  and  conspiracy 
to  commit  burglary,  are  distinct  and  separate  offenses,  and  one  may  be 
made  out  without  reference  to  the  other,  and  separate  punishment  may 
be  infiioted  upon  conviction  of  each  offense.    Jb» 
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CoNSPiSACT— EyiDBNOE.~The  unlawful  agreement  is  the  gist  of  the 
crime  of  conspiracy,  but  evidence  of  the  consummation  of  the  conspir- 
acy is  always  admissible  as  a  circumstance  tending  to  prove,  and  as 
throwing  light  upon  it.    i&. 

APPELI.ATB     PbACTICB — BII.L     OF     EXCBPTIONS — CkBTIFIOATB     OF 

Tbiai.  Judgx—Evidbncb.— Where  the  certificate  of  the  trial  Judge  to 
a  bill  of  exceptions  certified  that  the  foregoing  was  all  the  evidence  in- 
troduced in  the  trial  relating  in  any  manner  to  the  admissibility  of  the 
confessions  testified  to  by  witnesses,  it  will  be  construed  as  certifying 
only  that  the  bill  contains  all  the  evidence  that  relates  to  the  question 
as  to  whether  or  not  the  confessions  were  given  under  such  conditions 
as  the  rules  of  evidence  require  to  make  them  admissible,  and  not  that 
it  contains  all  the  evidence  corroborative  of  such  confessions.    lb. 

ApPBLLATB  PBACTICB — PbBS  UMFTIOKS — CONFXBSIOKS — COBBOBOBA- 

TioN. — It  is  a  presumption  that  the  action  of  the  trial  court  was  right 
unless  the  record  affirmatively  shows  to  the  contrary,  and  upon  review 
of  a  conviction  for  crime  where  the  bill  of  exceptions  does  not  contain 
all  the  evidence,  it  will  be  presumed  that  there  was  evidence  corrobora- 
tive of  and  independent  of  the  extrajudicial  confession  of  defendant,  else 
the  trial  court  would  not  have  submitted  it  to  the  jury.    lb. 

EviDBNOB  ~  Confession — Admissibilitt— Cogonspie atob. — A  re- 
quest on  behalf  of  one  coconspirator  to  instruct  the  jury  to  disregard 
the  whole  of  admissions,  declarations  and  confessions  of  another  con- 
spirator as  against  the  first,  was  properly  refused  where  part  of  the 
admissions  were  made  in  the  presence  of  the  defendant  making  the 
request.    lb. 

Same. — The  admission  in  evidence  on  the  trial  of  two  coconspirators 
of  the  confession  of  one  is  not  reversible  error  where  the  confession 
after  it  was  made  was  repeated  in  substance  in  the  presence  of  the  other 
and  its  truth  virtually  admitted.    lb. 

Instbuotions— Habmlbss  Ebbob.— An  instruction  that  a  conspiracy 
is  an  agreement  between  two  or  more  parties  to  do  a  lawful  act  in  an 
unlawful  manner  is  under  our  statute  erroneous  in  the  abstract,  but 
where  the  object  of  the  conspiracy  as  charged  was  to  commit  burglary, 
the  error  was  harmless.    lb. 

Infobmations-^Pbesumption— Sbpabatb  Offxnobs. — Where  an  in- 
formation contains  two  counts,  unless  it  appears  upon  its  face  that  it 
charges  two  separate  offenses  it  will  be  presumed  that  it  charges  but 
one  offense  in  two  different  ways.    lb. 

Infobmations—Sbp ABATE  Countb—Vbbdiot.— Where  an  informa- 
tion charges  a  single  offense  in  separate  counts,  the  Jury  may  return  the 
general  verdict  of  guilty  and  the  court  pass  sentence  for  a  conviction  of 
one  offense.    lb. 

HoMioiDB— AcciDBHTAL  KILLING— Self-Dbfbnsb.— In  a  prosecu- 
tion for  murder  where  the  defendant  wm  a  boy  fifteen  years  old  and 
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the  deceased  a  much  larger  boy  nineteen  years  old,  and  the  evidence 
showed  that  deceased  had  twice  assailed  the  defendant,  jerking  him 
off  a  shed  and  tearing  his  clothes,  and  the  defendant  had  warned  de- 
ceased to  let  him  alone  and  had  armed  himself  with  a  small  baseball 
bat,  and  the  defendant  testified  that  at  the  time  the  fatal  blow  was 
struck  the  deceased  came  up  behind  him  and  used  a  vile  epithet  to- 
wards him,  and  believing  he  was  about  to  be  again  attacked  by  de- 
ceased, he  struck  backward  with  the  bat  without  any  intention  of  kill- 
ing or  Beriously  injuring  the  deceased,  but  that  he  used  the  bat  only  to 
put  himself  on  an  equality  with  deceased  and  to  prevent  an  assault  and 
battery,  and  the  evidence  further  showed  that  the  blow  was  g^ven  quickly, 
and  without  any  aim  at  any  particular  part  of  deceased's  body,  and  was 
not  a  hard  blow  but  falling  upon  deceased's  head  proved  fatal,  it  was  error 
for  the  court  to  refuse  to  submit  to  the  jury  the  defense  of  excusable  homi- 
cide by  accidental  killing.  It  was  also  error  to  instruct  the  j  ury  as  to  the 
law  of  self-defense.  The  court  on  request  should  have  submitted  to 
the  jury  whether,  under  the  evidence,  the  defendant  was  justified  in 
believing  that  an  assault  and  battery  was  about  to  be  committed  upon 
him,  and  whether  he  employed  only  necessary  and  reasonable  means  to 
prevent  it,  coupling  therewith  the  law  applicable  to  their  findings.  Nilan 
V.  The  People,  206. 

Instbuctionb—Malice—Pbesumptions.— Malice  and  an  intention 
to  kill  may  be  inferred  from  the  use  by  defendant  of  means  that  are 
calculated  to  produce  death,  but  the  inference  is  one  of  fact  and  not  of 
law,  and  while  it  is  proper  for  the  court  to  tell  the  jury  that  they  are  at 
liberty,  from  the  employment  of  means  likely  to  produce  death,  to  pre- 
sume that  the  defendant  intended  to  kill,  an  instruction  that  tells  them 
that  the  legal  presumption  is  that  death  was  intended  is  erroneous.    lb. 

iNBTBUcnoNS— Approved  Fobmb.— The  practice  of  adding  to,  or 
changing  the  language  of,  well  approved  definitions  and  instructions  is 
condemned.  It  is  proper  and  sufficient  for  a  jury  to  be  instructed  that 
if  the  killing  was  perpetrated  with  a  deadly  weapon,  the  provocation 
must  be  great  to  make  the  killing  manslaughter,  but  an  instruction  that 
the  provocation  must  be  '*  great  indeed,''  while  it  might  not  be  suffi- 
cient to  work  a  reversal,  is  disapproved.    lb. 

Homicide— INSTBUCTIONB. — In  a  prosecution  for  murder,  an  instruc- 
tion to  the  effect  that  if  the  jury  found  that  the  defendant  willfully  and 
intentionally  struck  the  blow  that  killed  deceased,  they  should  find  him 
guilty,  without  specifying  the  grade  of  homicide,  is  erroneous.  The 
instruction  should  require  them  to  find  malice,  or  restrict  the  finding 
of  guilty,  to  manslaughter,  and  the  fact  that  in  another  instruction  they 
were  told  that  malice  is  an  essential  element  of  murder  of  either  degree 
does  not  cure  the  error.    lb. 

iNSTBuonoNS— Not  Responsive  to  Evidence.— It  is  bad  practice 
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to  give  to  the  jury  instructions  on  abstract  propositions  of  law  not 

called  tor  by  the  evidence  even  though  the  instruction  is  harmless.    lb. 

MuBDBB — Insuffioibnoy  OF  EviDBNOE. — ^Thc  evidence  in  this  case 
held  insufficient  to  constitute  either  degree  of  murder.    lb. 

Appbllate  Pbacticb — Wmts  of  Ebbob.— Under  section  1479,  Mills' 
Ann.  Stats.,  providing  that  writs  of  error  in  all  criminal  cases  not  capi- 
tal shall  be  considered  as  writs  of  right  and  issue  of  course,  one  con- 
victed of  crime  less  than  capital  is  entitled  as  a  matter  of  right  to  one 
writ  of  error,  but  where  such  writ  is  dismissed  for  want  of  prosecu- 
tion, he  is  not  entitled  as  a  matter  of  right  to  a  second  writ.  Cavineaa 
V.  The  People,  283. 

Ikfobm ATiONS  AND  Indictmentb— CONSOLIDATION.— An  information 
charging  defendants  in  separate  counts  with  breaking  ore  from  certain 
mines  with  intent  to  steal,  and  with  removing  oi-e  from  the  same  premises 
with  intent  to  defraud,  under  section  3234,  Mills^  Ann.  Stats.,  was  prop- 
erly consolidated  for  trial  with  an  information  charging  the  same  de- 
fendants in  separate  counts  with  larceny  and  receiving  stolen  goods 
knowing  them  to  have  been  stolen,  where  both  informations  and  both 
counts  in  each  information  refer  to  one  and  the  same  transaction  and 
constitute  but  one  offense.    Bergdahl  et  al.  v.  The  People,  302. 

Motion  to  Quash  Infobmation— Recobd— Bill  of  Exceptions. — 
A  motion  to  quash  the  information  in  a  criminal  case  is  not  a  part  of 
the  record  unless  made  so  by  bill  of  exceptions,  and  such  motion  can- 
not be  considered  on  review  unless  it  is  properly  preserved  by  bill  of 
exceptions.    lb. 

Ybbification  op  Infobmation.— The  failure  to  properly  verify  an 
information  is  not  one  which  affects  its  sufficiency.  The  information 
is  required  to  be  verified  as  designated,  but  unless  the  objection  on  that 
ground  is  properly  presented  in  the  trial  court  it  is  waived  and  cannot 
be  raised  in  the  appellate  court.    lb. 

Motion  to  Quash  Infobmation. — A  motion  to  quash  an  information 
must  i>oint  out  specifically  the  grounds  upon  which  it  is  based.  That  the 
bill  of  exceptions  states  that  a  motion  was  made  to  quash  the  informa- 
tion, and  that  it  was  stipulated  that  no  preliminary  examination  was  held 
touching  the  charges  mentioned  in  the  information,  and  that  no  affi- 
davits were  filed  supporting  them  except  as  above  referred  to,  presents 
no  question  as  to  the  insufficiency  of  the  verification,  since  it  does  not 
appear  that  a  motion  to  quash  was  made  upon  that  ground.    lb. 

Vebifioation  of  Infobmation. — Whether  or  not  an  affidavit  upon 
which  an  information  is  based  complies  with  the  statute  must  be  deter- 
mined from  the  context  of  the  affidavit  itself,  and  its  statements  can- 
not be  attacked  by  extraneous  evidence.  The  verification  of  an  infor- 
mation cannot  be  attacked  on  the  ground  that  the  testimony  disclosed 
that  the  party  who  verified  it  did  not  have  personal  knowledge  of  the 
guilt  of  the  defendant.    lb. 
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IsrsTBucTiONB— Rbcobi>— Bill  of  ExcBPnoNS.~In  criminal  oaset 
evexything  whioh  is  not  a  part  of  the  record  proper  must  be  preserved 
by  a  bill  of  exceptions  in  order  to  be  considered  on  reyiew,  and  this  in- 
cludes the  instructions  given  by  the  court  and  the  exceptions  thereto, 
as  well  as  those  asked  and  refused  and  the  exception  to  the  ruling  of 
the  court  thereon.    lb, 

PBAcrncB  IH  Criminal  Casks  — Tbbdigt.— Under  an  indictment 
charging  in  separate  counts  larceny  and  receiving  stolen  goods  ImowiDg 
them  to  have  been  stolen,  a  verdict  in  form,  **  We  the  Jury  find  the  defend- 
ant guilty  as  charged  in  the  information,  and  we  further  find  the  value 
of  the  ore  taken  to  be  *  *  *  **  is  not  a  finding  of  guilty  of  both 
offenses  although  it  does  not  specify  the  count,  and  is  sufficient  to  sup- 
port a  conviction  for  larceny.    lb, 

Labobny  —  Possession  or  Rbosntly  Stolen  Pbopkbtt.  —  Where 
defendants  were  found  in  possession  of  ore  under  circumstances  clearly 
indicating  that  they  did  not  come  by  it  honestly,  and  they  offered  no 
explanation  of  how  they  came  by  it  and  the  ore  was  identified  as  com- 
ing from  the  mine  in  which  defendants  were  employed,  the  jury  was 
Justified  in  finding  them  guilty  of  larceny.    lb. 

Criminal  Law— RscsiviNa  Deposits  in  Insolvent  Bank— Lab- 
cent — Information. — In  a  prosecution  of  a  bank  president  under  sec- 
tion 222,  Mills*  Ann.  Stats.,  providing  that  if  the  president  of  any  bank 
**  shall  receive  or  assent  to  the  reception  **  of  any  deposit  of  money  in 
such  bank  after  he  shall  have  knowledge  of  its  insolvency  he  shall  be 
guilty  of  larceny,  an  information  that  charges  in  one  count  that  the  de- 
fendant **  did  receive  and  assent  to  the  reception  **  of  a  deposit  after  he 
had  knowledge  of  the  insolvency,  is  not  invalid  as  charging  two  sep- 
arate offenses  in  one  count.    MeClure  v.  The  People,  868. 

Same— BviDENOE— Prima  Facie  Proof  of  Knowledge.- In  a  pros- 
ecution of  a  bank  president  under  the  statute  making  the  receiving  of 
deposits  in  insolvent  banks  larceny,  proof  of  the  receipt  of  the  deposit 
and  the  failure  of  the  bank  three  days  thereafter,  was  prima  facie  proof 
of  knowledge  of  insolvency  on  the  part  of  defendant  That  part  of  the 
statute  making  a  failure  of  a  bank  at  any  time  within  thirty  days  after 
receiving  a  deposit  prima  facie  evidence  of  knowledge  of  insolvency  ia 
constitutional  and  valid.    lb, 

Sams — Specific  Intent  to  Defraud — Criminal  Negligence. — 
In  a  prosecution  of  the  president  of  a  bank  for  larceny  for  receiving,  or 
assenting  to  the  reception  of,  deposits,  knowing  the  bank  to  be  insolvent, 
it  is  not  necessary  that  a  specific  intent  to  defraud  or  harm  the  depositor 
shall  be  shown  on  the  part  of  defendant,  or  that  defendant  had  actual 
knowledge  of  the  insolvency  of  the  bank,  if  his  ignorance  of  its  insol- 
vency was  due  to  bis  own  criminal  negligence.    lb. 

Same. — A  banker  or  officer  of  a  bank  cannot  exempt  himself  from  crim- 
inal liability  under  the  statute  for  receiving  deposits  in  an  insolvent  bank, 
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by  intentionally  absenting  himself  from  the  bank  and  abstaining  from 
participation  in  its  management,  and  purposely  neglecting  to  avail  him- 
self of  means  of  information  as  to  its  financial  condition,  or  by  showing 
that  if  he  had  given  attention  to  its  business,  on  account  of  his  ignorance 
of  banking  methods  he  would  not  have  been  able  to  ascertain  its  true 
condition.    lb. 

Same. — The  president  of  a  bank  cannot  relieve  himself  of  criminal 
liability  u^der  the  statute,  for  receiving  deposits  in  an  insolvent  bank, 
by  casting  the  responsibility  for  insolvency  upon  other  officers  of  the 
bank  who  were  more  immediately  and  directly  contributory  to  it,  by  a 
plea  of  ignorance  of  the  conditions  of  the  bank  when  that  ignorance  ia 
due  entirely  to  his  criminal  negligence  in  failing  to  acquaint  himself 
with  its  affairs,  or  to  his  natural  inability  to  acquire  knowledge  had  he 
exercised  his  faculties  to  that  end.    lb. 

Same. — In  the  prosecution  of  a  bank  president,  for  larceny  under  the 
statute,  for  receiving  and  assenting  to  the  reception  of  a  deposit  after 
knowledge  of  the  bank's  insolvency,  it  is  not  essential  to  a  conviction 
that  he  should  have  assented  to  that  particular  deposit,  or  that  he  should 
have  acquiesced  in  its  reception  after  he  obtained  actual  knowledge 
that  it  had  been  made.  His  recognition  of  the  general  authority  of  the 
teller  to  receive  deposits  without  taking  any  steps  to  prevent  such  ac- 
tion, after  he  knew,  or,  in  law,  is  charged  with  knowledge  of,  the  in- 
solvency, is  an  assent  to  the  reception  of  thexieposit  by  his  employ^.   lb. 

Sams — Evidbnce  of  Diligenob. — The  president  of  a  bank  is  not  an 
insurer  of  Its  solvency,  and  in  a  prosecution  under  the  statute  for  re- 
ceiving a  deposit  in  an  insolvent  bank,  the  president  is  only  held  to  that 
degree  of  care  and  diligence  to  know  the  financial  condition  of  the  bank 
which  an  ordinarily  prudent  business  man  would  have  done.  If  he  ex- 
ercised such  care  and  thereby  obtained  information  which  honestly  led 
him  to  believe  that  the  bank  was  solvent  at  the  time  of  the  deposit, 
then  he  would  not  be  guilty,  although  mistaken  in  his  judgment,  and 
it  was  eiTor  to  refuse  to  admit  evidence  tending  to  show  what  steps  the 
defendant  had  taken  to  inform  himself  regarding  the  solvency  of  the 
bank.    lb. 

Same — Instructions. — In  a  prosecution  of  the  president  of  a  bank, 
under  the  statute  for  receiving  a  deposit  in  an  insolvent  bank,  an  in- 
struction that  in  effect  advised  the  jury  that  as  long  as  defendant  was 
president  of  the  bank  he  was  presumed  to  know,  and  it  was  his  duty  to 
know,  its  conditions  as  to  solvency  or  insolvency,  without  regard  to 
what  steps  he  may  have  taken  to  ascertain  this  fact,  was  erroneous.    lb. 

Complaint  by  Defendant  against  Himself— -Fobmeb  Convic- 
tion.—Where  a  party  guilty  of  an  assault  went  before  a  justice  of  the 
peace  and  swore  to  a  complaint  charging  himself  with  such  assault,  and 
upon  his  own  confession  and  testimony  the  justice  of  the  peace  entered 
judgment  sentencing  him  to  pay  a  fine  and  costs,  the  party  was  not  in 
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jeopardy  and  the  judgment  could  not  be  pleaded  as  a  former  conviction 
in  a  subsequent  prosecution  for  the  same  assault    DeBard  v.  The  Peo- 
ple, 377. 

Cbiminal  Law— Informations — Eebping  Lewd  Housx  ob  Place. 
— ^Under  section  1823,  Mills*  Ann.  Stats.,  making  it  an  offense  to  "  main- 
tain or  keep  a  lewd  house  or  place,'*  an  information  that  charges  a  de- 
fendant with  keeping  a  **  lewd  house  and  place  *'  does  not  charge  two 
separate  and  distinct  offenses,  as  the  keeping  of  a  house  of  the  kind 
designated  and  the  keeping  of  a  place  of  the  same  character  are  but 
different  ways  or  methods  of  violating  the  statute,  and  may  each  be 
charged  separately,  or  both  conjunctively  as  constituting  but  one  offense 
when  they  refer  to  the  same  transaction  by  the  same  i>er8on  and  at  the 
same  time.    Howard  v.  The  PeopUy  396. 

Same— DisoBDEBLT  House.— Under  that  part  of  section  1323,  Mills* 
Ann.  Stats.,  which  makes  it  an  offense  to  **  keep  a  common,  ill-governed 
and  disorderly  house  to  the  encouragement  of  idleness,  gaming,  drink- 
ing, fornication  or  other  misbehavior,**  a  count  in  an  information  which 
charges  the  offense  in  the  language  of  the  statute  down  to  and  includ- 
ing the  word  **  fornication,**  and  then  proceeds  to  add  several  other 
specific  acts  of  disorderly  conduct  and  misconduct  of  the  same  general 
character  as  those  named  in  the  statute  does  not  invalidate  the  infor- 
mation as  being  based  upon  more  than  one  section  of  the  statute  creat- 
ing separate  offenses,  as  the  added  language  may  be  included  in  the 
expression  of  the  statute  ** other  misbehavior**  if  of  the  same  general 
character  as  those  specified,  and  if  not,  may  be  regarded  as  surplusage. 
lb. 

Same. — ^An  information  which  charges  defendant  with  keeping  a  dis- 
orderly house  and  after  enumerating  the  specific  acts  of  misconduct 
named  in  the  statute  as  encouraged  by  the  keeping  thereof  proceeds  to 
add  thereto  other  specific  acts  not  named  in  the  statute,  as  fighting, 
disturbing  the  peace,  etc.,  is  not  invalid  as  charging  two  offenses,  one 
for  keeping  the  kind  of  house  designated  and  another  for  fighting,  dis- 
turbing the  peace,  etc.  A  charge  that  defendant  kept  a  disorderly 
house  to  the  encouragement  of  fighting,  etc.,  is  not  a  charge  that  de- 
fendant indulged  in  fighting,  disturbing  the  peace,  etc.    lb. 

iNFOBMATiONS — KEEPING  Lewd  AND  DisoBDEBLY  HousES. — ^Au  in- 
formation for  keeping  a  lewd  or  disorderly  house  under  the  statute 
need  not  specify  any  particular  acts  of  lewdness  or  disorderly  conduct 
complained  of,  but  it  is  sufficient  if  the  offense  is  charged  in  the  lan- 
guage of  the  statute.    lb. 

Same  — Pbactioe  — Bill  of  Pabticulabs.- In  a  prosecution  for 
keeping  a  lewd  and  disorderly  house  under  the  statute,  it  was  not  error 
for  the  court  to  refuse  to  require  the  district  attorney  to  furnish  de- 
fendant a  bill  of  particulars.    lb, 

JuBDES— Waives.— If  at  the  trial  of  a  criminal  case  defendant's 


Digitized  by 


Goo^z 


Index.  685 

PRACTICE  IN  CRIMINAL  CASES- Continued, 
counsel  knew  that  the  information  and  affidavit  on  which  it  was  based 
were  given  to  the  jury  and  taken  to  their  room  along  with  the  instruc- 
tions, and  failed  at  the  time  to  object  thereto,  it  is  too  late  to  raise  the 
objection  on  review  or  motion  for  new  trial.    lb. 

Keeping  Lkwd  and  Disobdebly  House— Evidence,— In  a  prosecu- 
tion for  keeping  a  lewd  and  disorderly  house  the  general  reputation  of 
the  defendant  and  of  the  house  and  of  the  men  and  women  who  resoii; 
to  the  house  js  admissible,  and  evidence  of  former  convictions  of  de- 
fendant for  previous  offenses  of  the  same  general  character  is  compe- 
tent to  show  defendant's  reputation.    lb. 

Same. — In  a  prosecution  for  keeping  a  lewd  and  disorderly  house 
evidence  that  a  petition  signed  by  a  number  of  citizens  of  the  commun- 
ity where  defendant  lived  had  been  presented  to  the  city  council,  in 
which  defendant  was  referred  to  as  a  lewd  woman,  was  not  admissible 
to  show  defendant's  general  reputation,    lb. 

Same. — In  a  prosecution  for  keeping  a  disorderly  house  it  was  error 
to  admit  the  evidence  of  a  witness  that  he  had  heard  another  man  say 
he  drank  a  glass  of  beer  in  the  house,  as  such  evidence  is  hearsay  and 
is  not  competent  evidence  to  show  the  reputation  of  the  house.    lb. 

Same. — In  a  prosecution  for  keeping  a  lewd  and  disorderly  house 
where  the  information  alleged  the  offense  as  continuing  between  cer- 
tain dates,  the  prosecution  was  not  confined  to  the  period  between  the 
first  and  last  date  mentioned  in  the  information  but  might  prove  the 
offense  as  committed  at  any  time  before  the  filing  of  the  information 
and  within  the  statute  of  limitations.    lb, 

FoBMEB  Jeopabdy— Question  fob  Juby.— Where  the  facts  set  foi*th 
in  a  plea  of  former  jeopardy  were  sufficient  in  law  to  entitle  defendant 
to  a  discharge,  if  true,  it  is  not  within  the  province  of  the  trial  court  to 
overrule  the  plea  because  from  facts  within  his  own  knowledge  its 
averments  are  untrue,  but  the  issue  should  be  submitted  to  the  jury. 
Kinkle  v.  The  People,  459. 

Same— DisoHABGE  of  Fobmeb  Juby.— Where  a  plea  of  former  jeop- 
ardy averi'ed  that  defendant  had  been  previously  put  upon  trial  for  the 
same  offense,  and  that  a  jury  was  duly  had  and  charged  with  the  case, 
and  that  without  his  consent,  and  without  any  necessity  therefor,  the 
jury  was  discharged,  which  plea  was  controveii;ed  by  the  people,  it  was 
error  for  the  court  to  refuse  to  submit  the  issue  to  the  jui*y.    lb. 

Same — Bill  of  Exceptions.—  Where  in  a  trial  of  a  ciiminal  case  the 
jury  is  discharged,  after  the  case  has  been  submitted  to  them,  without 
the  consent  of  the  defendant  and  without  any  necessity  therefor,  it  is 
not  incumbent  on  the  defendant  to  object  thereto  and  preserve  the  pro- 
ceedings in  a  bill  of  exceptions,  but  he  may  show  the  facts  by  oral  tes- 
timony in  support  of  a  plea  of  former  jeopardy  on  a  subsequent  trial 
for  the  same  offense.    lb. 
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Taxes  and  Taxation — Assessment. — Where  in  a  tax  schedule  re- 
turned by  th^  assessor  an  item  appears  under  the  head  **  Valoation  of 
Personal  Property  by  Assessor,^'  it  will  be  presumed  that  the  assessor 
complied  with  the  law  requiring  him  to  list  and  value  property  where 
an  owner  neglects  or  refuses  to  give  in  his  list,  and  that  the  owner 
against  whom  the  assessment  was  made  was  possessed  of  the  property 
and  the  items  were  assessed  at  their  value,  and  that  the  assessor  based 
his  action  upon  information  and  not  upon  conjecture.  The  People  est 
rel.  Hallett  v.  Arapahoe  County  et  al,,  86. 

Appellate  Pbactice — Confessions — Cobbobobation. — It  is  a  pre- 
sumption that  the  action  of  the  trial  court  was  right  unless  the  record 
affirmatively  shows  to  the  contrary,  and  upon  review  of  a  conviction  for 
crime  where  the  bill  of  exceptions  does  not  contain  all  the  evidence,  it 
will  be  presumed  that  there  was  evidence  corroborative  of  and  inde- 
pendent of  the  extrajudicial  confession  of  defendant,  else  the  trial  court 
would  not  have  submitted  it  to  the  jury.     Short  et  al,  o.  The  People^  175. 

PBAcrriCB  IN  Gbiminal  Cases — Infobmationb — Sepabatb  Of- 
fenses.— Where  an  information  contains  two  counts,  unless  it  appears 
upon  its  face  that  it  charges  two  separate  offenses  it  will  be  presumed 
that  it  charges  but  one  offense  in  two  different  ways.    lb. 

Appellate  Pbactice. — Presumptions  of  the  correctness  of  the  rul- 
ings of  the  trial  court  and  of  the  regularity  of  the  proceedings  are  in- 
dulged by  a  court  of  review,  and  the  burden  of  showing  prejudicial  error 
rests  upon  him  who  asserts  it,  and  it  must  be  made  to  appear  by  the 
record  of  the  case  as  presented  in  the  appellate  court  before  a  reversal 
is  had.    lb, 

PRINCIPAL  AND  AGENT: 

Agency— Pleadings— Evidence— Admissions.— In  an  action  for 
specific  performance  of  a  contract  to  convey  certain  interests  in  a  mining 
claim  alleged  to  have  been  made  by  the  principal  defendants  to  plaintifh 
in  which  other  parties  were  made  codefendants  as  claiming  some  right 
adverse  to  both  parties  and  the  principal  defendants  in  a  verified  answer 
to  the  complaint  of  plaintiffs  alleged,  as  a  reason  why  they  should  not 
be  compelled  to  pei-form  their  contract  with  plaintiffs,  that  before  it 
was  entered  into  they  had  made  another  contract  with  their  codefend- 
ants by  which  they  agreed  to  convey  the  same  property  of  which  plain- 
tiffs had  full  knowledge,  it  was  such  admission  of  the  contract  made  with 
their  codefendants,  as  would  relieve  their  codefendants,  in  support  of 
their  cross-complaint  to  enforce  the  contract,  from  proving  authority 
on  the  part  of  the  persons  who  signed  the  contract  as  agents  for  defend- 
ants.   BurrU  et  al,  v.  Anderson  et  aL,  506. 

Appellate  Pbaotiob— Evidence — Agency.— Where  a  decree  was 
entered  against  appellants  solely  on  the  ground  of  a  failure  to  prove  au- 
thority on  the  part  of  persons  who  signed  the  contract,  sought  to  be 
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enforced,  as  agents,  and  the  uncontradicted  evidence  shows  their  author- 
ity which  was  not  denied  at  the  trial,  the  decree  should  he  reversed  and 
remanded  with  directions  to  the  trial  court  to  enter  a  decree  in  favor  of 
appellants.    lb, 

PROHIBITION: 

JuBisDiOTioN— Injunction.— Where  one  of  the  ootenants  in  a  group 
of  mining  claims  and  in  a  tunnel  run  for  the  purpose  of  working  said 
group  hrought  an  action  in  the  district  court  against  her  cotenants,  al- 
leging that  defendants  own  an  adjoining  group  of  claims  and  that  they 
had  extended  the  tunnel  into  the  latter  group  and  were  using  it  for  the 
purpose  of  worlcing  said  latter  group  and  had  excluded  plaintiff  from 
the  tunnel  and  prevented  her  from  working  the  first  named  group  and 
prayed  for  a  writ  of  injunction  enjoining  defendants  from  using  the 
tunnel  to  work  the  last  named  group  of  mines  and  from  excluding  her 
from  the  use  of  the  tunnel  for  the  working  of  the  first  named  group, 
the  district  court  had  jurisdiction  and  the  complaint  stated  facts  suffi- 
cient to  justify  an  injunction,  and  the  supreme  court  will  not  interfere 
with  the  action  of  the  district  court  by  a  writ  of  prohibition.  The 
People  ex  rel.  Breen  et  cU,  v.  The  District  Court  qf  Lake  County  et  a(., 
406. 

PUBLIC  POLICY: 

Indbmnitt  Bonds— Public  Monxt.— A  bond  given  to  indemnify  the 
clerk  of  a  county  court  on  account  of  money  deposited  in  a  bank  is  not 
void  as  against  public  policy,  nor  in  violation  of  section  1249,  Mills*  Ann. 
Stats.,  which  prohibits  the  loaning  by  any  public  officer  of  any  money 
in  his  possession  by  virtue  of  his  office.    Davie  v.  DurUevy^  244. 

Watbb  RieHTS — CoNTBAGTS. — A  contract  between  a  ditch  company 
and  landowner  whereby  the  company  agrees  to  furnish  water  to  the 
landowner  to  irrigate  a  certain  described  tract  of  land,  and  which  re- 
stricts the  use  of  the  water  to  the  land  specified,  and  limits  the  amount 
and  time  of  its  use  to  what  is  necessary  and  requisite  for  the  purpose 
of  Irrigating  the  land  specified,  is  not  unreasonable  and  against  public 
policy,  but  is  valid  and  may  be  enforced  against  the  huidowner.  Wright 
V.  The  PUUe  Valley  Irrigation  Co.^  322. 

PUBLIC  SALES:  See  SALES. 

RAILROADS: 

Cities  and  Towns— Disobbtignabt  Powbbs  of  Orrr  Oounoii/— 
Mandamus. — Where  a  city  council  has  power  to  permit  the  laying  of 
railway  tracks  in  the  streets  of  the  city  and  to  regulate  the  use  thereof, 
and  to  compel  the  removal  of  such  tracks  so  as  to  avoid  unnecessary 
interference  with  the  use  of  the  streets  by  the  public  or  the  owners  of 
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abutting  property,  the  power  involves  the  exercise  of  discretion  and 
judgment  and  is  not  subject  to  the  control  of  the  courts  by  mandamus. 
Mandamus  will  not  lie  at  the  suit  of  the  abutting  lot  owners  to  compel 
the  city  council  to  remove  railway  tracks  from  the  street,  notwithstand- 
ing the  occupation  of  the  street  by  the  railway  company  is  without  au- 
thority of  law  and  is  an  obstruction  which  the  city  council  has  power 
to  remove.     The  People  ex  rel.  Dyett  v.  McMurray  et  ol.,  277. 

KBGLiOBNOE—£yiDBN0]&.— Deceased  went  to  defendant's  depot  to 
meet  a  relative  expected  on  an  incoming  train.  The  space  used  for  re- 
ceiving and  discharging  passengers  was  between  two  tracks,  one  of 
which  was  occupied  by  the  train  of  another  comjMiny  with  a  '*  cut  '*  to 
allow  access  to  and  from  defendant's  train.  When  both  tracks  were 
occupied  by  trains  the  space  between  the  trains  was  five  feet  and  eight 
inches.  A  baggage  truck  so  constructed  that  it  could  be  easily  veered 
at  either  end  had  been  left  standing  upon  this  space  by  defendant's  em- 
ployes. Its  width  was  such  that  if  placed  equidistant  between  the  tracks 
it  would  clear  the  train  on  either  side  by  one  foot  and  seven  inches. 
Deceased  while  waiting  for  the  incoming  train  was  moving  up  and  down 
this  space,  and  passed  and  rapassed  the  truck.  Other  people  were  also 
ui>on  the  space  in  the  neighborhood  of  the  truck.  As  defendant's  ti*ain 
came  in  the  engine  and  two  cars  cleared  the  truck,  but  the  third,  though 
of  the  same  width  as  those  that  passed,  struck  the  truck  and  hurled  it 
against  deceased,  causing  his  death.  Held  that  the  facts  were  sufficient 
to  submit  the  case  to  the  jury,  and  that  the  jury  was  justified  in  finding 
the  defendant  negligent  in  leaving  the  ti-uck  standing  in  the  narrow 
space  and  that  deceased  was  not  guilty  of  contributory  negligence. 
The  Denver  A  Bio  Grande  Railroad  Co,  v.  Spencer  et  aL,  818. 

Duty  to  Pebsons  Lawfully  on  Pbemiseb. — A  person  who  goes 
upon  the  premises  of  a  railroad  company  at  its  depot  for  the  purpose  of 
meeting  a  relative  expected  on  an  incoming  train  is  lawfully  upon  the 
premises,  and  the  company  is  liable  for  injury  inflicted  upon  him  by 
the  negligence  of  its  employes  while  he  is  in  tlie  exercise  of  ordinary 
care.    lb. 

Same — Evidbkcb — ^Rbs  Gestjs.— In  an  action  against  a  railroad  com- 
pany for  negligently  causing  the  death  of  one  upon  its  premises  at  its 
depot,  a  conversation  had  between  deceased  and  a  female  relative  wherein 
he  agreed  to  meet  her  at  the  train  on  which  she  was  to  arrive  was  ad- 
missible in  evidence  as  part  of  the  res  gestcB  to  show  that  he  was  law- 
fully upon  the  premises  at  the  time  he  was  killed,  and  the  testimony  of 
a  third  party  who  purported  to  give  what  he  remembered  and  under- 
stood as  the  conversation  was  competent.    lb. 

RECEIVERS: 

Corporations.— A  receiver  should  not  be  appointed  for  a  corporation 
in  an  action  by  a  simple  contract  creditor  to  prevent  the  corporation 
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from  fraudalently  disposing  of  its  property,  and  putting  beyond  itB 
power  the  ability  to  respond  to  a  judgment  sought  to  be  obtained  on 
an  unsecured  debt.  The  International  Trust  Co.  v.  The  United  Coal  Co. 
et  aX.,  246. 

COBPOBATIONS  —  BAIIiBO  ADS  —  EXPENSB     OF     OPEBATION  —  PBIOB 

Liens. — ^Where  a  receiver  has  been  appointed  for  an  insolvent  railroad 
corx>oration  pending  a  suit  to  foreclose  a  mortgage  executed  by  the  com- 
pany, the  road  may  be  operated  by  the  receiver  and  the  expenses  of 
operation,  incurred  by  him,  as  well  as  certain  kinds  of  indebtedness 
theretofore  incurred  by  the  company,  may  be  made  a  first  lien  upon  the 
income,  and  if  that  is  not  sufficient  for  the  purpose,  then  upon  the  corpus 
of  the  property  superior  to  that  of  the  prior  mortgage,  but  this  doctrine 
does  not  apply  to  ordinary  private  corporations  engaged  in  purely  pri- 
vate business.  In  administering  the  affairs  of  an  ordinary  insolvent  pri- 
vate corporation  for  which  a  receiver  has  been  appointed,  a  court  of 
equity  has  not  the  power  to  authorize  the  receiver  to  incur  indebtedness 
for  carrying  on  the  business,  and  to  make  the  same  a  lien  upon  the  prop- 
erty superior  to  that  of  prior  Hen  holders  without  their  consent,  un- 
less such  indebtedness  relate  strictly  to,  and  is  necessary  for,  the  pres- 
ervation of  the  status  of  the  propei*ty  at  the  time  of  the  appointment  of 
the  receiver.    lb. 

CORPOBATIONS — EXPENSE  OF  OPERATING  COAL  MiNE — ^PRIOMTY  OF 

Liens. — Expenses  incurred  by  a  receiver  of  a  coal  company  in  operating 
its  mine,  mining  and  selling  coal,  cannot  be  made  a  lien  on  the  property 
prior  to  that  of  mortgage  bondholders  on  the  ground  that  it  was  neces- 
sary to  preserve  the  status  of  the  property,  nor  on  the  ground  that  the 
expense  incurred  enriched  the  bondholder  by  adding  value  to  the  prop- 
erty. 26. 

Sake — ^Estoppel. — Where  a  receiver  was  appointed  for  an  insolvent 
corporation  at  the  suit  of  an  unsecured  creditor  to  prevent  the  corporation 
from  disposing  of  its  property,  the  fact  that  the  trustee  and  bondholders 
secured  by  a  first  mortgage  on  the  property  of  the  corporation  knew  that 
the  receiver  was  conducting  the  business  of  the  corporation  and  did  not 
object  thereto  nor  take  any  active  steps  to  intervene  in  the  suit,  nor  bring 
immediate  suit  to  foreclose  the  mortgage  did  not  estop  them  from  ob- 
jecting to  the  expenses  incurred  by  the  receiver  in  operating  the  busi- 
ness being  made  a  prior  lien  to  their  mortgage  lien,  where  the  holders 
of  the  receiver's  certificates  had  notice  of  the  mortgage  and  the  trustee 
and  bondholders  on  every  occasion  when  called  upon  to  act  protested 
against  anything  that  would  give  preference  over  them  to  persons  deal- 
ing with  the  receiver.    16. 

CoBPOBATiONS— Insolvent  Mining  Company — Liens.— Under  sec- 
tion 497,  Mills*  Ann.  Stats.,  authorizing  courts  of  equity  to  dissolve  and 
close  up  insolvent  corporations  and  to  appoint  a  receiver  therefor,  the 
court  has  no  power  through  a  receiver  appointed  for  an  insolvent  min- 
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log  corporation  to  operate  the  mines  of  the  insolvent  company  and  to 
make  the  expenses  created  thereby  a  first  and  paramount  lien  on  the 
property  ol  the  corporation  superior  to  existing  liens.  The  court  may 
authorize  the  creation  of  an  indebtedness  and  make  the  same  a  fii-st 
lien  for  the  purpose  of  paying  the  necessary  expenses  of  the  care  and 
custody  and  the  realization  and  preservation  of  the  property  of  the  cor- 
poration, but  for  no  other  purpose.  Standley  et  oZ.  9.  The  Hendrie  S 
Bolthoff  Manufacturing  Co,^  331. 

REPLEVIN: 

COMTBACTS — Sales. — Where  a  firm  transferred  two  stocks  of  goods 
the  vendee  entering  into  possession,  and  afterwards  by  a  tripartite 
agreement  between  the  vendee,  a  member  of  the  vendor  firm  and  a 
creditor  of  the  firm,  the  vendee  transferred  both  stocks  back  to  the 
vendor  who  transferred  them  to  the  creditor,  but  the  bills  of  sale  after- 
wards executed  included  only  one  of  the  stocks  which  the  creditor  took 
possession  of,  the  contract  for  both  stocks  was  an  executed  one  and  the 
purchasing  creditor  might  maintain  a  suit  in  replevin  to  recover  posses- 
sion of  the  other  stock  of  goods.,  and  the  fact  that  the  party  directly 
transferring  the  goods  to  him  was  not  in  possession  at  the  time  could 
not  affect  his  right  to  maintain  his  action,  since  he  claimed  the  transfer 
of  both  stocks  to  him  by  the  tripartite  agreement  between  the  three 
parties  and  he  was  entitled  to  maintain  the  action  independent  of  the 
subsequent  transfer  of  the  member  of  the  debtor  firm.  2>e  8t.  AuJbin,  v. 
Marshall  Field  A  Co,,  414. 

Saues— CoNsiDBBATiON — ^Waivbb. — In  an  action  of  replevin  for  pos- 
session of  a  stock  of  goods  claimed  under  a  tripartite  agreement  whereby 
defendant  transferred  the  stook  to  a  third  party  and  that  party  to  plain- 
tiff, it  was  not  error  to  refuse  to  permit  defendant  to  show  that  prop- 
erty upon  which  he  accepted  a  deed  of  trust,  from  the  third  pai-ty,  as 
part  consideration  for  the  transfer,  was  incumbered  by  an  attachment 
at  the  time  he  accepted  it,  where  he  did  not  offer  to  show  that  he  ac- 
cepted it  in  ignorance  of  the  attachment,  or  that  upon  discovery  of  its 
existence  he  had  offered  to  reconvey  the  property  covered  by  the  deed 
of  trust,  but  at  the  time  of  the  trial  it  appeared  he  still  claimed  under 
the  deed  of  trust.  Having  accepted  the  deed  of  trust,  and  continued 
to  claim  thereunder  after  knowledge  of  the  incumbrance,  which  he 
might  have  objected  to  at  the  time  he  received  it,  he  waived  his  right 
to  object  on  that  account.    lb. 

Sales — ^Gonsidebation — Evidence. — In  an  action  of  replevin  by 
the  purchaser  of  a  stock  of  goods  against  the  seller  it  was  not  error  to 
refuse  defendant's  offer  of  evidence  which  he  claimed  would  show  that 
the  consideration  which  he  was  to  receive  had  never  been  paid,  where 
the  offer  did  not  specify  what  the  testimony  would  be  tending  to  prove 
that  conclusion  nor  the  ultimate  fact  upon  which  he  relied  to  support 
his  contention  upon  that  point,    lb. 
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RES  JUDICATA: 

Pabtibs — Wateb  Rights. — One  of  the  essential  elements  necessary 
to  make  a  judgment  in  one  case  rea  Judicata  in  another  is  identity  of 
parties  in  each.  A  judgment  against  a  water  commissioner  enjoining 
him  from  shutting  down  the  headgate  of  certain  ditches  in  favor  of  a 
prior  appropriator  further  down  the  stream,  in  an  action  in  which  the 
prior  appropriator  was  not  a  party,  although  he  had  notice  of  the  ac- 
tion, is  not  res  Judicata  in  an  action  by  the  prior  appropriator  against 
the  owners  of  the  ditches  in  whose  favor  the  former  judgment  was  ren- 
dered. The  Lower  Latham  Ditch  Co,  v.  The  Louden  Ir,  Canal  Co.  et  aL^ 
267. 

Pabtiss. — In  order  to  constitute  a  judgment  in  one  case  res  JttdiciUa 
in  another,  it  must  appear  that  the  quality  or  capacity  of  the  parties  to 
each  is  the  same.    Beals  v.  Cone  et  aZ.,  473. 

Mining  Claims. — A  judgment  of  the  land  department  of  the  general 
government  cancelling  the  entry  of  a  mining  claim,  upon  protest  filed, 
on  the  ground  that  no  discovery  of  mineral  had  been  made  and  that  the 
required  work  had  not  been  performed,  in  no  manner  settled  the  rights 
of  ihe  parties  to  the  proceeding  to  the  land  tn  controversy,  and  in  a 
subsequent  adverse  suit  by  the  protestor  in  the  former  proceeding,  as 
owner  of  a  conflicting  claim  against  the  application  for  patent  upon  a 
re-enti-y  of  the  same  claim  by  the  party  whose  entry  had  been  cancelled, 
the  judgment  of  the  land  department  cancelling  the  entry  cannot  be 
pleaded  as  res  Judicata  as  the  parties  do  not  appear  in  the  same  capacity 
in  the  two  proceedings.    lb, 

RULES  OF  SUPREME  COURT  (APPENDIX)  563. 

SALES: 

Pleading — Allegation  of  Public  Sale.— An  allegation  in  a  com- 
plaint that  the  premises  were  struck  off  and  sold  to  the  highest  and 
best  bidder,  the  time  and  place  of  sale  thereof  having  been  duly  adver- 
tised according  to  law,  is  a  sufficient  allegation  of  a  sale  at  public  ven- 
due.    The  Bay  State  Mining  A  Townsite  Co,  v.  Jackson  et  al,,  130. 

Evidence— Shebiff's  Deed.— The  recitals  in  a  sheriff's  deed  are  pri- 
ma facie  evidence  that  the  provisions  of  the  law  in  relation  to  the  sale 
of  land  upon  execution  have  been  complied  with.    lb. 

Same: — Where  the  purchaser  at  a  sherifTs  sale  assigned  the  certifi- 
cate of  purchase,  a  recital  of  the  assignment  in  the  sherifTs  deed  to  the 
assignee  was  prima  facie  proof  of  the  assignment.    lb. 

Deeds  of  Tbusts— Substitute  Tbustee— Right  of  Obiginal  Tbus- 
TEE  to  Pubchase  AT  SALE  BY  SUBSTITUTE.— Where  a  deed  of  trust 
provided  that  in  case  of  the  absence  of  the  trustee  from  the  state  the 
cestui  qui  trust  might  nominate  and  substitute  any  person  in  place  of 
the  trustee  who  should  be  vested  with  the  title  and  all  the  powers  of 
the  original,  and  the  trustee  being  absent  a  substitute  was  appointed 
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who  proceeded  to  foreclose,  the  appointTDent  of  the  substitate  did  not 
divest  the  original  trustee  of  his  character  as  trustee  for  the  parties,  so 
as  to  authorize  him  to  purchase  at  the  sale,  and  a  purchase  by  him  at 
the  sale  may  be  avoided,  and  the  fact  that  he  purchased  only  as  the 
representative  of  and  for  the  benefit  of  another  would  not  validate  the 
sale.    Brewer  et  aL  v.  Harrison  et  aL,  349. 

Deeds  of  Tbust  —  Foreclosure  —  Void  Sale  —  Redbmptioit. — 
Where  a  foreclosure  sale  under  a  deed  of  trust  is  void  at  the  election 
of  the  owner  of  the  equity  of  redemption,  he  is  not  required  to  redeem 
or  to  offer  to  redeem  from  such  sale,  but  may  treat  the  proceedings  as 
though  there  had  been  no  foreclosure.     lb. 

Deeds  op  Trust— Foreclosure — Action  to  set  Aside — Pabties. 
— ^Where  the  grantor  in  a  deed  of  trust  conveyed  his  equity  of  redemp- 
tion before  foreclosure,  and  at  the  foreclosure  sale  the  property  did  not 
sell  for  enough  to  pay  off  his  note,  both  he  and  his  grantee  of  the  equity 
of  redemption  have  sufficient  interest  and  are  proper  parties  to  main- 
tain an  action  to  set  aside  the  foreclosure  sale  on  the  ground  that  it 
was  illegal  and  void.    lb. 

Deeds  op  Trust— Contracts — Assumption  op  Debt.— Where  the 
grantor  in  a  deed  of  trust  conveyed  a  one-half  interest  in  tlie  property 
to  a  third  party,  his  grantee  assuming  an  obligation  to  pay  the  mort- 
gage debt,  and  aftei*wards  and  before  a  foreclosure,  said  grantor  conveyed 
his  interest,  in  an  action  by  said  grantor  and  his  last  grantee  to  set 
aside  an  illegal  foreclosure  sale  the  first  grantee  who  has  assumed  the 
mortgage  debt  could  properly  be  made  a  party  to  compel  him  to  com- 
ply with  his  contract  and  pay  the  mortgage  debt  or  place  his  grantor 
and  his  successor  in  interest  in  status  quo^  said  gi-antor  and  his  successor 
offering  to  carry  out  their  part  of  the  contract.     lb. 

Mortgages— Release — Sales  bt  Mortgagor  Free  from  Lieh.— 
A  moi-tgage  authorizing  the  mortgagor  to  sell  parcels  of  the  mortgaged 
premises  upon  certain  terms,  and  obtain  a  release  of  the  mortgage  lien 
on  the  premises  so  sold,  confers  power  upon  the  mortgagor  to  sell  free 
and  clear  of  the  mortgage  lien  only  upon  the  terms  and  conditions 
specified  in  the  mortgage.     Weir  v.  The  Iron  Springs  Co.,  385. 

Same. — Where  a  deed  of  trust  authorized  the  grantor  to  sell  parcels 
of  land  included  in  the  deed  of  trust  on  terms  of  not  less  than  one  fourth 
cash,  and  deferred  payments  to  be  secured  by  deed  of  trust  on  the  prop- 
erty sold,  as  a  first  lien,  and  a  certain  proportion  of  the  cash  paid,  to- 
gether with  the  notes  taken,  to  be  transferred  to  and  held  by  the  trustee 
of  the  original  trust  deed,  to  be  applied  on  the  debt  secured,  who,  upon 
receipt  thereof,  was  to  execute  a  release  of  the  deed  of  trust,  did  not 
authorize  the  grantor  in  the  trust  deed  to  sell  free  from  the  lien  thereof 
by  executing  to  the  purchaser  a  bond  for  title,  or  by  a  deed  deposited 
in  escrow  to  be  delivered  upon  payment  of  the  purchase  price.    15. 

Same— Default  of  Mortgagor.— Where  a  deed  of  trust  authorised 
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the  grantor  to  convey  parcels  of  the  premiseg  free  from  the  lien  of  the 
trust  deed  upon  certain  terms  at  any  time  before  default  of  the  mort- 
gagor and  at  any  time  when  no  default  existed,  and  the  deed  of  trust 
bound  the  grantor  to  pay  taxes  and  made  the  failure  to  pay  taxes  and 
interest  as  it  fell  due  a  default  for  which  foreclosure  might  be  had,  he 
could  not  sell  any  part  of  the  premises  free  from  the  lien  while  any 
part  of  the  interest  was  in  aiTears  or  any  tax  was  due  and  unpaid  even 
though  he  complied  with  all  the  other  terms  of  sale.    lb. 

Ck)NTBAGT8 — PAROL  EviDENOB — Wbittkn  Ikstruuents. — The  rulc 
that  parol  evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a 
valid  written  instrument  does  not  apply  to  written  instruments  intro- 
duced to  establish  an  agreement,  which  are  merely  in  execution  of  a 
contract  which  they  do  not  profess  to  show  or  which  are  but  incidents 
or  results  of  such  contract.  Where  by  an  oral  agreement  two  separate 
stocks  of  goods  were  transferred  and  afterwards  a  bill  of  sale  was  made 
and  delivered  including  only  one  of  the  stocks,  parol  evidence  was  ad- 
missible to  prove  the  contract  and  to  show  that  it  included  both  stocks. 
De  8t  Aubin  v,  Marshall  Field  A  Co.,  414. 

CoKTRACTS — Replevin.— Where  a  firm  transferred  two  stocks  of 
goods  the  vendee  entering  into  possession,  and  afterwards  by  a  tripartite 
agreement  between  the  vendee,  a  member  of  the  vendor  firm  and  a 
creditor  of  the  firm,  the  vendee  transferred  both  stocks  back  to  the 
vendor  who  transferred  them  to  the  creditor,  but  the  bills  of  sale  after- 
wards executed  included  only  one  of  the  stocks  which  the  creditor  took 
possession  of,  the  contract  for  both  stocks  was  an  executed  one  and 
the  purchasing  creditor  might  maintain  a  suit  in  replevin  to  recover 
possession  of  the  other  stock  of  goods,  and  the  fact  that  the  party  di- 
rectly transferring  the  goods  to  him  was  not  in  possession  at  the  time 
could  not  affect  his  right  to  maintain  his  action,  since  he  claimed  the 
transfer  of  both  stocks  to  him  by  the  tripartite  agreement  between  the 
three  parties  and  he  was  entitled  to  maintain  the  action  independent  of 
the  subsequent  transfer  of  the  member  of  the  debtor  firm.     Tb. 

Consideration— Waiver— Replevin.— In  an  action  of  replevin  for 
possession  of  a  stock  of  goods  claimed  under  a  tripartite  agreement 
whereby  defendant  transferred  the  stock  to  a  third  party  and  that  party 
to  plaintiff,  it  was  not  error  to  refuse  to  permit  defendant  to  show  that 
property  upon  which  he  accepted  a  deed  of  trust,  from  the  third  party, 
as  part  consideration  for  the  transfer,  was  incumbered  by  an  attach- 
ment at  the  time  he  accepted  it,  where  he  did  not  offer  to  show  that  he 
accepted  it  in  ignorance  of  the  attachment,  or  that  upon  discovery  of 
its  existence  he  had  offered  to  reconvey  the  property  covered  by  the 
deed  of  trust,  but  at  the  time  of  the  trial  it  appeared  he  still  claimed 
under  the  deed  of  trust.  Having  accepted  the  deed  of  trust,  and  con- 
tinued to  claim  thereunder  after  knowledge  of  the  incumbrance,  which 
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he  might  have  objected  to  at  the  time  he  reoeived  it,  he  waived  his 

right  to  object  on  that  account.    lb, 

CoNSiDBBATioir — ^EviDBNCB. — In  an  action  of  repleyin  by  the  pur- 
chaser of  a  stoclc  of  goods  against  the  seller  it  was  not  error  to  refuse 
defendant's  offer  of  evidence  which  he  claimed  would  show  that  the 
consideration  which  he  was  to  receive  had  never  been  p^d,  where  the 
offer  did  not  specify  what  the  testimony  would  be  tending  to  prove 
ttiat  conclusion  nor  the  ultimate  fact  upon  which  he  relied  to  support 
his  contention  upon  that  point    lb. 

Inohoate  Titlb. — One  who  purcliases  an  inchoate  title  must  stand 
or  fall  by  the  title  of  his  vendor.  So  when  one  purchases  mining  stock 
held  by  a  trustee  for  the  benefit  of  his  vendor  he  gets  only  such  title  as 
his  vendor  has,  notwithstanding  he  pays  value  and  has  no  notice  of  an 
adverse  title.    Morgan  et  al.  v.  King,  639. 

SEALS: 

CoirrBAOTS  —  Scrolls  —  PLBADiNa.— Under  section  440,  Mills'  Ann. 
Stats.,  providing  that  any  instrument  of  writing  to  which  the  maker 
shall  afi^  a  scroll  by  way  of  seal  shall  be  of  the  same  effect  as  if  the 
same  were  sealed,  where  a  blank  form  of  bond  is  used  with  the  word 
ttgear*  with  a  scroll  around  it  printed  after  the  blank  space  for  the 
signature,  the  maker  of  the  bond  may  adopt  the  printed  word  «ind 
scroll  as  his  seal.  In  an  action  upon  such  a  bond  an  attempted  de- 
fense that  defendant  did  not  seal  the  bond  and  did  not  affix  a  scroll  by 
way  of  seal  thereto,  and  that  the  only  seal  upon  the  bond  was  a  scroll 
by  way  of  seal,  and  that  it  was  not  affixed  to  the  bond  by  defendant  or 
by  his  authority  or  consent,  is  incomplete  unless  it  go  further  and  deny 
that  he  adopted  the  printed  scroll  as  his  seal.  CarliU  «.  The  People  for 
u9eqfPubelo  County,  116. 

SHERIFFS  DEEDS:  See  CONVEYANCES. 

STARE  DECISIS: 

Appellate  Praoticb.— A  wrong  decision  of  the  court  should  not  be 
followed  unless  it  has  been  its  rule  of  action  so  long,  and  relied  upon  to 
such  an  extent,  that  greater  injustice  and  injury  will  result  from  a 
reversal,  though  wrong,  than  to  observe  and  follow  it.  The  Cidhoun 
Oold  mning  Co.  v.  The  AJax  Gold  Mining  Co.,  1. 

Same. — Where  the  decision  of  a  tribunal  is  subject  to  review  by  one 
having  superior  authority  over  it,  for  that  purpose,  or  the  same  ques- 
tion may  be  passed  upon  by  the  superior  tribunal  in  another  case,  the 
doctrine  of  stare  decieis  does  not  apply  with  full  force  till  the  questian 
has  been  determined  by  the  court  of  last  resort.    lb. 

Samb — ^AcT  OF  CoNaBEBS. — The  construction  of  an  aot  of  oongrees 
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cannot  be  said  to  be  authoritatively  settled  until  passed  upon  by  the 

sapreme  court  of  the  United  States.    lb. 

STATUTE  OF  FRAUDS: 

Wateb  Rights — Gonvetancbs — Pabtiss. — ^The  transfer  of  a  water 
right,  to  avoid  the  statute  of  frauds,  should  be  in  writing,  signed  by 
the  party  making  it,  but  the  objection  that  such  transfer  was  not  made 
in  writing  cannot  be  raised  by  those  who  were  neither  parties  nor  privies 
to  the  agreements.    Daum  et  al.  v.  Conley  et  aL,  66. 

STATUTORY  CONSTRUCTION: 

Tax  Debdb— Assessment  Rolls — Axtthentioation. — ^Under  section 
8823,  Mills'  Ann.  Stats.,  providing  that  the  assessment  rolls  shall  be 
authenticated  by  the  assessor  attaching  a  prescribed  oath  to  the  assess* 
ment  book,  but  that  a  failure  to  subscribe  the  oath  shall  not  invalidate 
the  assessment,  a  tax  deed  is  not  void  because  the  assessment  roll  was 
not  authenticated  by  the  assessor  as  required  by  statute.  Buggan  v, 
McChtllough,  43. 

Water  Rights — ^Adjudication  op  Pbiobities — Appellate  Pbao- 
TICE. — The  method  of  taking  an  appeal  from  a  proceeding  adjudicating 
priorities  of  water  rights,  is  presciibed  by  section  2427,  Mills'  Ann. 
Stats.,  and  is  an  ex  parte  proceeding.  On  presentation  of  a  statement 
by  those  desiring  an  appeal,  if  found  to  fulfill  the  requirement,  the 
court  makes  an  order,  allowing  the  appeal  and  fixing  amount  of  appeal 
bond.  An  order  made  at  the  time  of  entering  the  decree  fixing  a  time 
within  which  an  appeal  might  be  perfected  was  a  nullity,  and  the  fact 
that  an  appeal  was  not  perfected  within  the  time  so  fixed  could  not 
affect  parties'  rights  to  appeal,  as  provided  by  statute.  Daum  et  al.  v. 
Conley  et  al.,  56. 

Same — Tbanscbipt — Time  fob  Piling. — The  time  within  which  ap- 
pellants are  required  by  section  2429,  Mills'  Ann.  Stats.,  to  file  a  tran- 
script of  the  record  with  the  clerk  of  the  appellate  court  begins  with 
the  day  the  appeal  is  granted.    Ih, 

Same— Application  fob  Reheabing— Waiveb.— In  a  proceeding 
adjudicating  water  rights,  a  party  by  applying  for  a  rehearing  under  the 
provisions  of  section  2425,  Mills'  Ann.  Stats.,  does  not  thereby  waive 
his  right  to  an  appeal.    lb. 

Same — Recobd. — On  appeal  from  a  decree  adjudicating  water  rights 
objections  and  exceptions  of  appellants  to  the  report  of  the  referee  filed 
under  the  provisions  of  section  2420,  Mills'  Ann.  Stats.,  are  a  part  of 
the  record  proper.    lb. 

Taxes  and  Taxation— Constitutional  Law.— Section  3702,  Mills* 
Ann.  Stats.,  in  so  far  as  it  relates  to  money,  notes  and  credits,  is  not  in 
contravention  of  section  8,  article  10  of  the  constitution,  by  requiring 
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an  asaessment  of  the  amount  instead  of  the  value  of  such  money,  notes 

and  credits.     The  People  ex  rel.  Hallett  v,  Arapahoe  County  et  oL,  86. 

Cmss  AND  Towns— Annexation  of  Contiguous  Tebbitoby — Rb- 
TBOSPBCTiVE  Laws. — The  electors  and  taxpayers  of  a  town  presented 
to  the  county  court  a  petition  to  dissolve  the  municipality  and  annex 
the  territory  embraced  therein  to  a  contiguous  city  in  pursuance  of  the 
statutes  relating  to  the  annexation  of  contiguous  territory.  An  order 
was  granted  on  the^petition  submitting  the  questions  of  dissolution  and 
annexation  to  the  qualified  voters  of  the  town  at  the  next  general  eleo- 
tion  of  the  town.  Subsequent  to  the  granting  of  the  order  and  before 
Its  submission  to  the  voters,  the  legislature  amended  the  law  by  enact- 
ing a  new  provision  that  no  order  should  be  made  by  any  county  coui-t 
submitting  the  question  of  annexation,  nor  should  the  report  of  the  re- 
sult of  an  election  on  the  submission  of  such  question  be  approved  im- 
less  the  city  to  which  the  annexation  was  proposed  to  be  made  consented 
thereto  by  ordinance.  Held^  that  the  amendment  was  applicable  to  the 
pending  proceedings  and  was  not  retrospective  in  contemplation  of  the 
constitution  and  statutes,  and  the  county  court  properly  refused  to  ap- 
prove the  report  on  the  election  in  favor  of  the  annexation  without  an 
ordinance  by  the  city,  to  which  annexation  was  to  be  made,  consenting 
thereto.    Perry  et  al.  v.  The  City  qf  Denver  et  aZ.,  93. 

Question  fbou  Goveenob — Constbuction  of  Statute — Pbtvate 
Rights. — The  court  will  not  in  answer  to  a  question  from  the  governor 
construe  existing  statutes  when  by  so  doing  the  private  rights  of  persons 
would  be  passed  upon  without  giving  them  an  opportunity  to  be  heard. 
In  re  Leasing  qf  State  Laiids,  99. 

Fees  and  Salabibs— Fees  of  Justice  of  the  Peace  in  Obim inai. 
Tbials. — ^Under  section  1905,  3  Mllls^  Ann.  Stats.,  the  allowance  or  dis- 
allowance of  the  statutory  fees  of  a  justice  of  the  peace  in  criminal 
trials  is  discretionary  with  the  board  of  county  commissioners  and  is  not 
reviewable  by  the  courts.  The  Board  qf  County  Commissioners  qf  Pitkin 
County  t>.  Sanders^  122. 

Taxes  and  Taxation— State  Boabd  of  Equalization — Statutes 
— Repeal. — The  act  of  1899,  Session  Laws,  1899,  page  158,  in  reference 
to  the  equalization  of  values  of  property  for  taxation  amongst  the  sev- 
eral counties  of  the  state  by  the  state  board  of  equalization,  and  pro- 
viding that  the  board  shall  have  power,  as  an  incident  to  such  equaliza- 
tion, to  either  increase  or  diminish  the  aggregate  value  of  all  the  taxable 
property  in  the  state  not  to  exceed  five  per  cent,  repeals  section  5  of 
the  act  of  1891,  Session  Laws,  1891,  p.  294,  which  provides  that  in  no 
instance  shall  the  board  reduce  the  aggregate  valuation  of  all  the  coun- 
ties below  the  aggregate  valuation  as  returned  by  the  assessors  of  the 
several  counties.     The  People  v.  Ames,  Assessor  qf  Arapahoe  County,  126. 

Wateb  Rights— Review  of  Decbee— Pleading. —Section  2425, 
Mills^  Ann.  Stats.,  providing  that  the  court  in  which  an  adjudication 
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of  water  lights  is  had  may  order  a  reargument  or  review  of  such  decree, 
contemplates  that  good  cause  must  be  shown  therefor,  and  a  petition 
for  such  review  must  state  facts  from  which  it  appears  that  the  party 
applying  therefor  has  been  aggrieved  by  the  deci'oe.  It  is  not  sufficient 
to  state  mere  conclusions  in  the  petition.  The  Crippen-Lawrenee  Co,  v. 
Burroughs  et  al.^  155. 

Sam»— Statutory  Gbant.— Where  a  party  petitions  for  a  review  of 
a  decree  adjudicating  water  rights  and  relies  therefor  on  a  statutory 
grant,  he  must  state  facts  from  which  it  can  be  ascertained  that  the 
lands  in  question  are  the  same  as  those  mentioned  in  the  statute,  and 
that  the  legislative  grant  had  inured  to  the  benefit  of  petitioner.  An 
allegation  in  the  petition  that  the  lands  described  constitute  a  ranch  by 
the  same  name  as  that  mentioned  in  the  statute,  is  not  sufficient  to  iden- 
tify it  as  the  same.    Ih. 

Towns  and  Cities— Wateb  Supply— Power  to  Protect.— Under 
subdivision  68  of  section  4403,  Mills'  Ann.  Stats.,  empowering  munici- 
pal authorities  to  protect  the  water  of  the  streams  from  which  their 
water  supply  is  derived  from  pollution,  and  for  that  purpose  conferring 
jurisdiction  for  a  distance  of  five  miles  above  the  point  from  which  the 
supply  is  taken,  a  city  or  town  has  authority  by  ordinance  to  prohibit 
the  keeping  of  any  pigsty  or  slaughterhouse  upon  or  near  the  stream, 
within  five  miles  from  where  it  takes  its  supply,  the  drainage  from 
which  is  capable  of  contaminating  or  rendering  the  water  impure;  and 
the  fact  that  such  pigsty  or  slaughterhouse  was  well  kept  for  such  place 
is  no  defense  to  a  prosecution  for  violating  such  ordinance,  as  it  is  a 
matter  of  common  knowledge  that  water  running  over  the  surface  of 
such  place,  and  reaching  the  stream,  would  render  the  water  impure  and 
unwholesome.     The  City  qf  Durango  v.  Chapman^  169. 

Same — JuRiSDicrnoN. — ^Where  a  city  passed  an  ordinance  under  sub- 
division 68,  section  4403,  Mills'  Ann.  Stat.,  for  the  protection  of  the 
stream  above  its  source  of  water  supply  from  pollution,  the  fact  that 
there  was  another  municipal  corporation  located  on  the  stream  above 
the  city  passing  the  ordinance  and  taking  its  water  from  the  same 
stream,  and  at  a  point  which  would  give  it  jurisdiction  over  the  same 
territory,  is  no  defense  to  a  violation  of  such  ordinance,  as  the  two 
municipal  corporations  would  have  coextensive  jurisdiction  to  protect 
the  common  supply  of  water  and  a  pollution  of  the  stream  would  con- 
stitute an  offense  against  each.    lb. 

Appellate  Practice  in  Criminal  Cases — Writs  of  Error. — ^Un- 
der section  1479,  Mills'  Ann.  Stats.,  providing  that  writs  of  error  in  all 
criminal  cases  not  capital,  shall  be  considered  as  writs  of  right  and  issue 
of  course,  one  convicted  of  crime  less  than  capital  is  entitled  as  a  matter 
of  right  to  one  writ  of  error,  but  where  such  writ  Is  dismissed  for  want 
of  prosecution,  he  is  not  entitled  as  a  matter  of  right  to  a  second  writ. 
CavineM  v.  The  People^  283. 
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Death  bt  Wbonofxtl  Act— Mbasubb  of  DAMAas.— Under  the  act 
of  1877  (Mills^  Ann.  Stats,  sec.  1509)  the  measure  of  damage  is  com- 
pensatory only,  and  is  a  sum  equal  to  the  net  pecuniary  benefit  plaintiff 
might  reasonably  have  expected  to  receive  from  the  deceased,  in  case 
his  life  had  not  been  terminated  by  the  wrongful  act,  neglect  or  default 
of  defendant  The  Denver  A  Bio  Grande  Railroad  Co.  v.  Spencer 
et(U.,813. 

Appellate  Praotice— Removal  fbom  Coubt  of  Appeals  to  Su- 
PBEME  Court— WAiVEa—Under  section  2,  page  173,  Laws  of  1899,  cases 
then  pending  in  the  court  of  appeals  and  which  are  not  within  the  final 
Jurisdiction  thereof  may  by  any  party  thereto  be  removed  to  the  supreme 
court  upon  motion  at  any  time  before  or  when  the  same  is  reached  and 
ready  to  be  set  down  on  the  calendar  for  argument  or  submission  and 
a  failure  to  make  such  motion  within  the  time  specified  waives  the  right 
to  have  the  judgment  of  the  court  of  appeals  reviewed  by  the  supreme 
court  The  rules  of  the  court  of  appeals  provide  that  on  the  second 
Monday  of  each  month  the  first  twenty-five  cases  on  the  submission 
docket  shall  be  called,  at  which  time  application  for  oral  argumeut 
must  be  made  or  the  cases  will  be  submitted  without  oral  argument 
Held  that  a  failure  to  move  to  transfer  a  cause,  pending  in  the  court  of 
appeals,  at  or  before  the  time  it  was  called  to  be  set  for  oral  argument 
was  a  Waiver  of  the  right  of  removal  and  a  cause  removed  to  the  supreme 
court  upon  motion  made  after  it  is  set  for  oral  argument  in  the  court 
of  appeals  will  be  remanded  to  the  court  of  appeals.  Smiaaaert  et  at  o. 
The  Prudential  Ins,  Co.  of  America,  339. 

MoBTOAOEs — Public  Tbustees— Extension  of  Contbact. — The 
act  of  1894  creating  the  office  of  public  trustee,  and  providing  that  any 
deed  of  trust  naming  any  other  trustee  shall  be  deemed  a  moi*tgage  and 
be  foreclosed  only  through  the  courts,  but  which  further  provides  that 
the  act  shall  not  affect  the  extension  of  any  indebtedness  secured  by  deed 
of  trust  executed  and  recorded  prior  to  the  time  when  the  act  took  affect 
and  that  such  deeds  of  trust  may  be  foreclosed  as  by  their  terms  pro- 
vided whether  to  secure  the  original  indebtedness  or  an  extension  there- 
of, cannot  be  limited  to  a  mere  extension  of  time  without  any  change 
of  terms,  but  must  be  construed  to  permit  the  parties  to  arrange  an  ex- 
tension upon  such  terms  as  they  may  mutually  agree,  and  must  neces- 
sarily authorize  the  execution  of  agreements  evidencing  such  extensions. 
Breioer  et  aL  v,  Harrison  et  al.^  349. 

Same. — An  agreement  of  extension  of  time  of  an  indebtedness,  se- 
cured by  deed  of  trust,  whereby  a  third  party  assumed  the  indebtedness 
and  promised  to  pay  the  debt  in  gold,  which  agreement  was  accepted  by 
the  obligee,  did  not  take  the  contract  without  the  provision  of  the  stat- 
ute of  1894  authorizing  the  extension  of  time  of  indebtedness  secured 
by  deed  of  trust  without  aftecting  the  trustee^s  right  to  foreclose.    /&. 

Tbusts  and  Tbustees— Afteb-acquibed  Title— Convbyance.— 
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Section  480,  Mills'  Ann.  Stats.,  providing  that  if  any  person  shall  oon- 
Tey  land  not  heing  possessed  of  the  legal  estate  or  interest  therein  at 
time  of  sale,  any  after-acquired  title  hy  the  vendor  shall  he  taken  and 
held  in  trust  for  the  vendee  does  not  apply  where  the  vendor  held  the 
naked  legal  title  in  trust,  and  conveyed  it  in  execution  of  the  trust. 
Such  a  vendor  is  not  estopped  from  subsequently  acquiring  a  beneficial 
interest  in  the  property  and  may  enforce  such  interest  against  his  ven- 
dee.    Van  Wagenen  v.  Carpenter,  444. 

Mining  Claims— Discx)vkky  Shafts— Veins.— Section  2820,  U.  S. 
Rev.  Stats.,  provides  that  a  location  of  a  mining  claim  shall  not  be  valid 
until  a  mineral  bearing  vein  has  been  discovered.  Section  3152,  Mills* 
Ann.  Stats.,  provides  that  the  discovery  shaft  shall  disclose  a  well  de- 
fined crevice  at  a  depth  of  at  least  ten  feet.  If  the  state  statute  is  legal 
the  discovery  shaft  must  expose  the  vein  upon  which  the  location  is 
based,  and  the  discovery  of  some  other  vein  within  the  limits  of  the 
claim  cannot  supply  the  absence  of  the  one  required  to  be  exposed  in 
the  discovery  shaft.    BeaU  v.  Cone  et  al,,  473. 

Samie. — "  Crevice,"  as  employed  in  the  statute  (sec.  8152,  Mills*  Ann. 
Stats. ),  relative  to  a  discovery  shaft  means  a  mineral  bearing  vein.    lb. 

Limitation— Fbauds— Trusts.— Sections  2911  and  2912,  Mills*  Ann. 
Stats.,  must  be  construed  together.  Section  2911  limits  the  time  within 
which  an  action  based  on  fraud  must  be  brought  where  no  trust  or 
flduciary  relations  exist  between  the  parties,  and  section  2912  limits  the 
time  where  such  relations  do  exist.    Morgan  et  aZ.  v.  King,  539. 

SUPERINTENDING  CONTROL: 

JURISDIOTION — SUPBEME   CoUBT — SUPEBINTENDINO  CONTBOL   OVEB 

Infbbiob  Coubtb. — The  supreme  court's  constitutional  power  of  "su- 
perintending control  over  all  inferior  courts'*  was  not  designed  to  se- 
cure the  review  of  judgments  in  connection  with  ordinary  appellate 
Jurisdiction,  but  should  be  exercised  only  in  special  or  extreme  cases, 
whose  peculiar  circumstances  as  to  the  facts  or  the  law  governing  the 
same  Justify  a  resort  to  it.  The  People  ex  rel.  Gh-een  v.  The  Court  qf  Ap- 
peals, 405. 

Same — Supebintbndino  Contbol  oveb  Coubt  op  Appeals. — The 
supreme  court  may  exercise  its  power  of  ** superintending  control" 
over  the  court  of  appeals  when  the  court  of  appeals  is  without  jurisdic- 
tion to  review  the  judgment  in  question.  And  when  in  a  clear  case  the 
court  of  appeals  refuses  to  be  guided  or  controlled  by  the  law  as  laid 
down  in  prior  decisions  of  the  supreme  court,  it  would  become  the  im- 
perative duty  of  the  supreme  coui-t  to  resort  to  its  power  of  **  super- 
intending control"  in  order  to  enforce  uniformity  of  decisions  in  the 
appellate  courts  of  the  state.  lb. 

Same. — ^When  the  court  of  appeals  has  Jurisdiction  to  review  a  case, 
its  Jurisdiction  is  not  affected  by  the  correctness  or  incorrectness  of  its 


Digitized  by 


Google 


700  Index. 

SUPERINTENDING  CONTROL— Conttnucd. 

decision,  and  if  its  decision  is  not  contrary  to  any  prior  decision  of  the; 
supreme  conrt,  it  cannot  be  reviewed  by  the  supreme  court  under  its 
power  of  *^  superintending  control  *'  on  the  ground  that  it  is  at  variance 
with  the  settled  doctrine  upon  the  subject  under  consideration.    lb, 

JUBISDICnON — SUPEBINTENDING  CONTBOL  OP  SUPBEHB  COUBT  OVKB 

CouBT  OF  Appeals. — The  supreme  court  will  not  in  the  exercise  of  its 
power  of  superintending  control  review  by  certiorari  a  judgment  of  the 
court  of  appeals,  in  a  case  in  which  that  court  has  final  appellate  juris- 
diction, on  the  ground  that  the  court  of  appeals,  In  considering  the  case, 
disi-egarded  its  own  rules  and  refused  to  follow  the  practice  therein 
prescribed.    IngersoU  v.  The  Court  qf  Appeals,  410. 

JUBISDICTION-^UPEBINTEKDIKG  GONTBOL  OF  SUPBBliB  COUBT  OVBB 

Ck)UBT  OF  Appeals. — The  supreme  court  will  not  in  the  exercise  of  its 
power  of  supei-intending  control,  review,  by  certiorari,  a  judgment  of 
the  court  of  appeals  in  a  case  in  which  that  court  has  final  appellate 
jurisdiction,  on  the  ground  that  the  court  of  appeals  in  its  decision  ig- 
nored decisions  of  the  supreme  court  and  disregarded  the  law  therein 
announced,  where  the  opinion  of  the  coui*t  of  appeals  discloses  that  it 
did  not  ignore  the  decisions  of  the  supreme  court  but  considered  them, 
and  accepted  the  law  as  therein  laid  down  as  correct  and  controlling  as 
a  general  proposition,  but  decided  that  in  the  particular  case  before  the 
court  the  peculiar  facts  and  circumstances  took  the  case  out  of  the  gen- 
eral rule  laid  down  in  the  supreme  court  cases  and  brought  it  within 
certain  well  recognized  exceptions.  The  People  ex  reL  Livingston  ei 
al,  D.  The  Court  qf  Appeals,  411, 

TAX  DEEDS: 

Mandamus.— A  county  treasurer  has  authority  to  issue  a  second  tax 
deed,  for  the  purpose  of  correcting  a  former  defective  deed,  at  any  time 
before  redemption,  and  if  he  refuse  to  do  so,  mandamus  will  lie  to  com- 
pel him.    Duggan  v.  McCullough,  43. 

Evidence. — The  making  and  admitting  in  evidence  of  a  second  tax 
deed  on  behalf  of  a  defendant  could  not  prejudice  plaintiff,  since  the 
tax  deed  being  only  prima  facie  evidence  of  the  preliminary  statutory 
conditions  it  might  be  overcome  by  showing  that  any  substantial  re- 
quirement was  not  observed.    lb, 

Cbbtificates  of  Sales— Seoond  Deed.— Where  a  tax  sale  certificate 
was  surrendered  to  the  treasurer,  as  required  by  statute,  and  a  tax  deed 
issued  and  the  certificate  i-emained  in  the  possession  of  the  treasurer,  it 
was  not  necessary  to  the  validity  of  a  second  deed,  made  to  correct  the 
former,  that  the  certificate  be  again  presented  and  surrendered  by  the 
purchaser.    Tb, 

Assessment  Rolls— Authentication— Statutoby  Constbuction. 
— ^Under  section  3823,  Mills^  Ann.  Stats.,  providing  that  the  assessment 
rolls  shall  be  authenticated  by  the  assessor  attaching  a  prescribed  oath 
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to  the  assessment  book,  but  that  a  failure  to  subscribe  the  oath  shall 
not  invalidate  the  assessment,  a  tax  deed  is  not  void  because  the  assess- 
ment roll  was  not  authenticated  by  the  assessor  as  required  by  stat- 
ute,   lb. 

BoABD  OF  Equalization — Notice  of  Mkbtino— Evidence. — ^A  tax 
deed  is  prima  facie  evidence  that  the  ten  days'  notice  of  the  meeting  of 
the  county  board  of  equalization  was  published  as  required  by  statute, 
and  as  the  statute  does  not  require  that  proof  of  such  publication  shall 
be  filed  or  recorded,  the  absence  from  the  record  at  the  time  of  trial  of 
the  proof  of  publication  of  notice  is  not  proof  that  the  notice  was  not 
published.  An  owner  who  has  no  giievance  cannot  complain  that  no- 
tice of  the  meeting  of  the  board  of  equalization  was  not  published.    lb, 

BoAKD  OF  Equalization— Time  OF  Meeting.— The  failure  of  the 
county  board  of  equalization  to  meet  at  the  precise  time  fixed  by  stat- 
ute does  not  render  the  assessment  or  levy,  or  a  tax  deed  made  under 
such  assessment  and  levy  invalid.    lb. 

Evidence— Delinquent  Tax  Notice— Pabol  PBOOF.^Where  part 
of  the  record  proof  of  the  publication  of  a  delinquent  tax  notice  was  lost 
after  it  had  been  used  in  the  trial  of  a  cause  involving  the  validity  of  a 
tax  deed,  oral  evidence  was  properly  admitted  to  supply  such  lost  rec- 
ord evidence  on  a  subsequent  trial.    lb. 

Assessments — Valuation. — In  an  action  involving  the  validity  of  a 
tax  deed  the  objection  that  the  property  was  not  assessed  at  its  full  cash 
value  cannot  be  raised.    lb, 

8s WEB  Taxes — ^Evidence. — A  tax  deed  may  issue  upon  proi>erty  sold 
for  delinquent  sewer  taxes  under  a  special  assessment  by  the  city  of 
Denver,  and  will  have  the  same  force  and  effect  as  evidence,  as  a  tax 
deed  issued  upon  a  sale  for  general  taxes,  and  is  prima  facie  evidence 
that  the  taxes  for  which  the  property  was  sold  were  levied  according 
to  law,  and  that  all  essential  preliminary  steps  have  been  regularly 
taken.    The  United  States  Security  and  Bond  Co,  v,  Wolfe  et  aL,  218. 

Evidence. — The  fact  that  a  tax  deed  shows  upon  its  f^e  that  the  sale 
was  not  made  at  the  first  regular  sale  of  lands  after  the  tax  became  de- 
linquent, does  not  affect  the  admissibility  in  evidence  of  the  deed,  nor 
does  it  make  necessary  any  preliminary  proof  explaining  why  such  sale 
was  not  made  at  the  first  regular  sale  for  taxes,  but  the  presumption 
is  still  in  favor  of  the  regularity  of  the  sale.    lb, 

TAXES  AND  TAXATION: 

Cebtiobabi — Pbaotice.— Upon  certiorari  to  review  the  action  of  the 
assessor  and  board  of  equalization  in  certain  assessments,  the  district 
court  will  only  consider  the  record  embraced  in  the  answer  of  respond- 
ents on  their  return  to  the  writ,  which  consists  of  the  schedule  returned 
by  the  assessor,  the  petition  of  the  aggrieved  party  to  the  board  and  the 
action  of  the  board  thereon.  2'he  People  ex  reL  Hallett  v.  ArapaJioe 
County  et  al^  86. 
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AsssssMBifr— Presumption.— Where  in  a  tax  schedule  retorned  by 
the  aMessor  an  item  appears  under  the  head  **  Valuation  of  Personal 
Property  by  Assessor,"  it  will  be  presumed  that  the  assessor  complied 
with  the  law  requiring  him  to  list  and  value  property  where  an  owner 
neglects  or  refuses  to  give  in  his  list,  and  that  the  owner  against  whom 
the  assessment  was  made  was  i>osse8sed  of  the  property  and  the  items 
were  assessed  at  their  value,  and  that  the  assessor  based  his  action  npon 
information  and  not  upon  conjecture.    lb. 

Constitutional  Law.— Section  8792,  Mills'  Ann.  Stats.,  in  so  far  as 
it  relates  to  money,  notes  and  credits,  is  not  in  contravention  of  sec- 
tion 3,  article  10  of  the  constitution,  by  requiring  an  assessment  of  the 
amount  instead  of  the  value  of  such  money,  notes  and  credits. 

Objections  to  AssESSiiENT— Pbacticb. — An  owner  of  property  hav- 
ing notice  of  the  assessment  of  his  property  cannot  in  a  certiorari  pro- 
ceeding in  the  district  court  urge  objections  to  the  assessment  that  he 
failed  to  present  to  the  board  of  equalization.    16. 

State  Boakd  of  Equalization— Statutes — Repeal.— The  act  of 
1899,  Session  Laws,  1899,  page  158,  in  reference  to  the  equalization  of 
values  of  property  for  taxation  amongst  tlie  several  counties  of  the  state 
by  the  state  board  of  equalization,  and  providing  that  the  board  shall 
have  power,  as  an  incident  to  such  equalization,  to  either  increase  or 
diminish  the  aggregate  value  of  all  the  taxable  proi>erty  in  the  state  not 
to  exceed  five  per  cent,  repeals  section  5  of  the  act  of  1891,  Session  Laws, 
1891,  p.  294,  which  provides  that  in  no  instance  shall  the  board  reduce 
the  aggregate  valuation  of  all  the  coimties  below  the  aggregate  valua- 
tion as  returned  by  the  assessors  of  the  several  counties.  The  People  v. 
AmeSj  Assessor  qf  Arapahoe  County ^  120. 

State  and  County  Boards  of  Equalization— Powers  of  Each. 
— The  state  board  of  equalization  has  no  power  to  revise  the  work  of  the 
county  boards,  or  to  equalize  valuations  between  classes  or  kinds  of 
property  in  the  respective  counties,  but  in  equalizing  and  adjusting 
values  amongst  the  counties,  must  deal  with  the  I'espective  valuations  as 
returned  by  the  county  assessors,  as  entireties,  and  any  change  made  in 
the  county  valuation  must  be  made  in  the  valuation  as  a  whole.    lb. 

Same. — ^AVbere  the  state  board  of  equalization  went  beyond  its  author- 
ity and  attempted  to  equalize  the  valuations  between  classes  and  kinds 
of  property  of  a  county,  the  assessor  properly  refused  to  change  his  tax 
rolls  as  directed  by  the  board  to  accord  with  the  values  fixed  by  the 
board.    lb, 

TENDER: 

Appellate  Praotiob— Modifttno  Judgment.— It  was  error  for  the 
court  of  appeals  to  modify  a  judgment  of  the  lower  court  so  as  to  require 
the  plaintiffs  to  deposit  in  court  a  sum  of  money  merely  because  plain- 
tifEs  had  tendered  the  sum  to  and  offered  to  bring  it  into  court  for  the 
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benefit  of  a  defendant  who  made  default  and  who  was  not  a  party  to  the 
appeal,  in  the  absence  of  a  showing  that  the  defendant,  objecting  to  the 
judgment,  was  entitled  to  have  the  sum  paid  to  him.  De  Long  et  oi.  v. 
Patterson,  30. 

TRUSTS  AND  TRUSTEES: 

Deeds  of  Tbust— Substitute  Tbubtee— Right  of  Obioinal  Tbus- 
TEE  TO  Pubchase  AT  Saue  BY  SuBSTTTUTE. — Where  a  deed  of  trust 
provided  that  in  case  of  the  absence  of  the  trustee  from  the  state  the 
cestui  que  trust  might  nominate  and  substitute  any  person  in  place  of 
the  trustee  who  should  be  vested  with  the  title  and  all  the  powers  of 
the  original,  and  the  trustee  being  absent  a  substitute  was  appointed 
who  proceeded  to  foreclose,  the  appointment  of  the  substitute  did  not 
divest  the  original  trustee  of  his  character  as  trustee  for  the  parties,  so 
as  to  authorize  him  to  purchase  at  the  sale,  and  a  purchase  by  him  at 
the  sale  may  be  avoided,  and  the  fact  that  he  purchased  only  as  the  rep- 
resentative of  and  for  the  benefit  of  another  would  not  validate  the  sale. 
Brewer  et  al.  r.  Harrison  et  aZ.,  349. 

Afteb-Acquibed  Title — ^Conveyanob — Statutoby  Constbuction. 
—Section  430,  Mills'  Ann.  Stats.,  providing  that  if  any  person  shall  con- 
vey land  not  being  possessed  of  the  legal  estate  or  interest  therein  at 
time  of  sale,  any  after-acquired  title  by  the  vendor  shall  be  taken  and 
held  in  trust  for  the  vendee  does  not  apply  where  the  vendor  held  the 
naked  legal  title  in  trust,  and  conveyed  it  in  execution  of  the  trust. 
Such  a  vendor  is  not  estopped  from  subsequently  acquiring  a  beneficial 
interest  in  the  propeiiy  and  may  enforce  such  interest  against  his  ven- 
dee.    Van  Wagenen  v.  Carpenter,  444. 

Pbaotice  —  Action  to  Enfoboe  Tbust  —  Misappbehension  of 
Status  o**  Titlb— New  Tbial.— Where  in  an  action  to  enforce  a  trust 
against  the  trustee  and  a  vendee  of  the  trustee  alleged  to  have  taken  title 
with  notice  of  the  trust,  the  vendee  during  the  pendency  of  the  action 
reconveyed  the  property  to  the  trustee,  but  without  knowledge  of  the 
reconveyance  on  the  part  of  plaintiff  or  the  court,  the  cause  proceeded 
to  trial,  upon  these  facts  being  brought  to  the  knowledge  of  the  court 
in  a  motion  for  a  new  trial,  the  court  properly  exercised  its  discretion 
in  granting  the  motion  since  the  misapprehension  as  to  the  status  of  the 
title  at  the  time  of  the  trial  placed  upon  plaintiff  the  burden  of  showing 
that  the  vendee  took  title  with  notice  of  the  trust  which  he  ought  not 
to  have  been  obliged  to  assume,  and  the  cause  was  tried  upon  a  false  is- 
sue,   lb. 

Mining  Claims— Relocation— Gotenants.— Where  a  mining  claim 
owned  by  several  parties,  one  of  whom  was  a  nonresident,  was  relocated 
and  its  name  changed  for  the  purpose  of  getting  rid  of  a  contest,  the 
relocation  inured  to  the  benefit  of  all  the  cotenants  in  the  same  propor- 
tion as  their  interest  in  the  old  claim  whether  or  not  they  had  knowl- 
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edge  of  or  consented  to  the  relocation,  and  the  resident  cotenants  having 
conveyed  the  property  to  a  third  party  without  consideration  for  the 
purpose  of  obtaining  a  patent,  the  patentee  held  the  property  in  trust 
for  all  the  cotenants  and  a  conveyance  of  the  property  by  the  patentee 
without  consideration,  conveyed  it  to  the  vendee  impressed  with  the 
same  trust,  and  the  nonresident  cotenant  or  his  assignee  or  successor  in 
interest  could  maintain  an  action  against  the  holder  of  the  legal  title  to 
enforce  the  trust  and  compel  a  conveyance  of  the  same  interest  in  the 
new  location  that  he  owned  in  the  old.    lb. 

COBPOBATIONS  —  DiBEOTOBS  —  PUBCHASB    OF    TBUST    PBOPEBTY.— 

Directors  of  a  corporation  are  trustees  for  the  corporation  and  the  stock- 
holders, and  cannot  become  purchasers  of  property  belonging  to  the 
corporation,  and  in  an  action  by  a  stockholder  of  a  bank  to  set  aside  a 
transfer  of  mining  stock  by  the  bank  to  certain  of  its  directors,  it  is  no 
defense  to  the  action  to  show  that  the  transaction  was  entirely  free  from 
actual  fraud,  was  entered  into  in  good  faith  by  all  concerned,  and  was 
in  fact  for  the  interest  of  the  bank.    Morgan  et  al,  v.  King,  539. 

CoBPOBATioNs— National  Bank  as  Ownbb  op  Stock  in  Otheb 
CoBPOBATiON. — Where  a  mining  corporation  was  indebted  to  a  national 
bank  and  made  an  assignment  of  all  its  property  for  the  benefit  of  its 
creditors,  and  the  assignee  transferred  the  property  to  a  new  corpora- 
tion which  issued  its  stock  to  a  trustee  for  the  creditors  in  payment  of 
the  purchase  price,  the  bank  was  the  owner  of  its  proportion  of  the 
stock  held  by  the  trustee.    lb. 

Sales — Inohoatb  Titlb. — One  who  purchases  an  inchoate  title  must 
stand  or  fall  by  the  title  of  his  vendor.  So  when  one  purchases  mining 
stock  held  by  a  trustee  for  the  benefit  of  his  vendor  he  gets  only  such 
title  as  his  vendor  has,  notwithstanding  he  pays  value  and  has  no  notice 
of  an  adverse  title.    lb. 

VENUE: 

Ck)NTBACTS— Indemnity  Bonds. — An  indemnity  bond  given  to  a 
sheriff  to  indemnify  him  against  damage  for  seizing  personal  property 
under  a  writ  of  attachment,  and  which  contains  no  provision  making  it 
payable  in  any  particular  county,  is  not  a  contract  to  be  performed  in 
the  county  wherein  the  attachment  is  levied,  within  the  meaning  of 
section  27  of  the  code  providing  that  actions  upon  contracts  may  be 
tried  in  the  county  in  which  the  contract  was  to  be  performed.  Brewer 
et  aL  V.  Gordon,  111. 

Same— Pbactice — Change  of  Venue. — ^Where  an  indemnity  bond 
was  given  to  a  sheriff  to  indemnify  him  against  damage  for  seizing  per- 
sonal property  under  a  writ  of  attachment  and  the  obligors  in  the  bond 
resided  in  a  different  county  from  that  in  which  the  obligee  resided  and 
in  which  the  attachment  was  levied,  and  an  action  was  brought  upon 
the  bond  in  the  county  of  the  residence  of  the  obligee  and  summons 
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was  served  on  the  obligors  in  the  county  of  their  residence,  the  defend- 
ants had  a  right  to  have  the  cause  removed  for  trial  to  the  county  (^ 
their  residence,  and  a  refusal  by  the  court  to  remove  such  cause  to  the 
county  wherein  the  defendants  resided  upon  application  by  defendants 
was  reversible  error.     lb. 

VERDICTS: 

Juries— Quotient  VEBDier. — The  fact  that  jurors  ascertained  the 
average  judgment  as  to  the  amount  of  damages  a  plaintiff  was  entitled 
to  recover,  by  adding  the  several  amounts  of  each  juror^s  opinion  on 
the  subject  and  dividing  the  sura  by  the  number  of  jurors,  and  subse- 
quently agreed  upon  the  quotient  as  their  verdict,  would  not  vitiate  the 
verdict,  where  there  was  no  prior  agreement  to  be  bound  by  the  result 
thus  obtained,  and  the  average  thus  obtained  was  subsequently  dis- 
cussed and  finally  agreed  upon  as  the  amount  of  damages  they  would 
return  as  their  verdict.     The  Empson  Packing  Co.  ©.  Vaughn^  66, 

Practice  in  Criminal  Cases.— Under  an  indictment  charging  in 
sepai-ate  counts  larceny  and  receiving  stolen  goods  knowing  them  to 
have  been  stolen,  a  verdict  in  form,  **  We  the  jury  find  the  defendant 
guilty  as  charged  in  the  information,  and  we  further  find  the  value  of 
the  ore  taken  to  be  «  «  «  "  is  not  a  finding  uf  guilty  of  both  offenses 
although  it  does  not  specify  the  count,  and  is  sufficient  to  support  a 
conviction  for  larceny.    BergdaU  et  al.  v.  The  People^  802. 

Larceny — Possession  op  Recently  Stolen  Property. — Where 
defendants  were  found  in  possession  of  ore  under  circumstances  clearly 
indicating  that  they  did  not  come  by  it  honestly,  and  they  offered  no 
explanation  of  how  they  came  by  it  and  the  ore  was  identified  as  com- 
ing from  the  mine  in  which  defendants  were  employed,  the  jury  was 
justified  in  finding  them  guilty  of  larceny.    lb. 

Practice — Misconduct  of  Jury — Separation. — The  mere  sepan^ 
tlon  of  a  jury,  after  the  submission  of  a  cause,  is  not  per  9e  sufficient 
to  set  aside  the  verdict  and  grant  a  new  trial.  It  must  appear  that  by 
reason  of  such  separation,  there  is  a  strong  probability  that  the  jury 
has  been  tampered  with,  or  improperly  influenced  to  return  the  verdict 
sought  to  be  set  aside.     BecUs  v.  Cone  et  al.,  473. 

Mining  Claims — Adverse  Suits — View  by  Jury. — ^In  an  adverse 
suit  where  the  jury  was  sent  to  view  the  premises  of  the  conflicting 
claims,  in  the  absence  of  a  request  dii*ecting  the  jury  in  regard  to  how 
the  examination  should  be  conducted,  a  party  cannot  complain  that 
jurors  exercised  their  discretion  as  to  ^hat  part  of  the  premises  they 
would  examine,  and  the  fact  that  all  the  jurors  did  not  go  down  the 
shafts  would  not  vitiate  the  verdict.    lb. 

Appellate  Practice— Evidence. — ^Where  there  Is  evidence  to  sus- 
tain every  material  issue  tendered,  the  appellate  court  will  not  iDterfere 
with  the  verdict  of  the  juiy.    The  question  as  to  whether  or  not  some 
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or  all  of  the  tefltimony  is  falw  Is  purely  within  tlie  proYince  of  the 

Jury.    16. 

WARRANTIES  : 

CoNVETANCES — Where  grantors  hy  wananty  deed  adyanced  money 
to  procure  patent  to  the  land  granted  in  the  name  of  a  third  party,  in 
an  action  by  the  grantees  against  the  grantors  and  the  patentee  to  quiet 
title,  the  defendants  were  not  entitled  to  have  the  money  advanced 
for  patent  refunded.  De  Long  et  oL  v.  Patterson,  BeeHver  qf  The  Colo. 
Securities  Co.,  30. 

WATER  RIGHTS : 

Adjudication  of  PmoBrriES — Appellatb  Pbactice. — ^The  method 
of  taking  an  appeal  from  a  proceeding  adjudicating  priorities  of  water 
rights,  iH  prescribed  by  section  2427,  Mills'  Ann.  Stats.,  and  isan  ex  parte 
proceeding.  On  presentation  of  a  statement  by  those  desiring  an  ap- 
peal, if  found  to  fulfill  the  requirement,  the  couii;  makes  an  order,  al- 
lowing the  appeal  and  fixing  amount  of  appeal  bond.  An  order  made 
at  the  time  of  entering  the  decree  fixing  a  time  within  which  an  appeal 
might  be  x)erfected  was  a  nullity,  and  the  fact  that  an  appeal  was  not 
perfected  within  the  time  so  fixed  could  not  affect  parties*  rights  to  ap- 
peal, as  provided  by  statute.     Daum  et  aL  v.  Conley  et  cd.,  66. 

Same — Time  fob  PBESENTiNa  Statement. —Where  a  decree  in  a 
proceediDg  adjudicating  water  rights  was  entered  April  22,  a  statement 
for  appeal  presented  on  July  13,  following,  was  within  a  reasonable 
time.    lb. 

Same— Tbanscbipt— Time  fob  Filing.— The  time  within  which  ap- 
pellants are  required  by  section  2429,  Mills*  Ann.  Stats.,  to  file  a  tran- 
script of  the  record  with  the  clerk  of  the  appellate  court  begins  with 
the  day  the  appeal  is  granted.    Ih. 

Same — Yebification  of  Statement. — In  an  appeal  from  a  proceed- 
ing adjudicating  water  rights,  the  statement  of  appeal  may  be  verified 
by  appellant*s  counsel  upon  godd  cause  shown.    lb. 

Same — Application  fob  Reheabing — Waiveb. — ^In  a  proceeding 
adjudicating  water  rights,  a  party  by  applying  for  a  rehearing  under 
the  provisions  of  section  2425,  Mills'  Ann.  Stats.,  does  not  thereby 
waive  his  right  to  an  appeal.    lb* 

Fbebhold — JuBiSDiCTiON. — A  water  right  is  a  freehold  estate  within 
the  meaning  of  the  statute  regulating  the  jurisdiction  of  appeals  to  the 
supreme  court.    Ib> 

Appellate  Pbactice — Bill  of  Exceptions. —On  an  appeal  from 
a  decree  adjudicating  water  rights  in  order  to  have  considered  affidavits 
filed  by  appellants  in  support  of  petitions  for  review,  such  affidavits 
must  be  incorporated  in  a  bill  of  exceptions,  signed  and  sealed  by  the 
trial  judge.    lb. 


Digitized  by 


Google 


Il^DEX.  707 

WATER  RIGHTS— Conttnttcd. 

Same — ^Evidencb. —  On  appeal  from  a  decree  adjudicating  water 
rights  where  only  a  portion  of  the  eyidence  is  certified  by  the  clerk,  it 
will  not  be  considered  unless  it  is  also  signed  and  sealed  by  the  trial 
judge,  as  containing  all  the  evidence  affecting  the  ditches  named  in  the 
order  allowing  the  appeal.    lb. 

Same— Record.— On  appeal  from  a  decree  adjudicating  water  rights 
objections  and  exceptions  of  appellants  to  the  report  of  the  referee  filed 
under  the  proyisions  of  section  2420,  Mills'  Ann.  Stats.,  are  a  part  of 
the  record  proper.    lb. 

CoNYBTANCES. — Whether  or  not  a  deed  to  land  conveys  a  water  right 
used  upon  such  land,  depends  upon  the  intention  of  the  grantor,  to  be 
determined  from  the  terms  of  the  deed,  or  when  the  deed  is  silent  as 
to  such  water  right,  from  the  circumstances  surrounding  the  transac- 
tion,   lb. 

CoHVBYAHCES— Parties.— The  transfer  of  a  water  right,  to  avoid 
the  statute  of  frauds,  should  be  in  writing,  signed  by  the  party  making 
It,  but  the  objection  that  such  transfer  was  not  made  in  writing  cannot 
be  raised  by  tliose  who  were  neither  parties  nor  privies  to  the  agree- 
ment,   lb. 

Review  of  Decree— Pleabino.— Section  2425,  Mills*  Ann.  Stats., 
providing  that  the  court  in  which  an  adjudication  of  water  rights  is 
had  may  order  a  reargument  or  review  of  such  decree,  contemplates 
that  good  cause  must  be  shown  therefor,  and  a  petition  for  such  review 
must  state  facts  from  which  it  appears  that  the  party  applying  there- 
for has  been  aggrieved  by  the  decree.  It  is  not  sufficient  to  state  mere 
conclusions  in  the  petition.  The  Crippen-Lavorence  Co.  v.  Burraugha  et 
al,,  155. 

Same— Statutory  Grant.— Where  a  party  petitions  for  a  review  of 
a  decree  adjudicating  water  rights  and  relies  therefor  on  a  statutory 
'  grant,  he  must  state  facts  from  which  it  can  be  ascertained  that  the 
lands  in  question  are  the  same  as  those  mentioned  in  the  statute,  and 
that  the  legislative  grant  had  inured  to  the  benefit  of  petitioner.  An 
allegation  in  the  petition  that  the  lands  described  constitute  a  ranch  by 
the  same  name  as  that  mentioned  in  the  statute,  is  not  sufficient  to 
identify  it  as  the  same.    lb. 

Jurisdiction — Lands  outside  the  State. — The  courts  of  this  state 
have  no  jurisdiction  to  award  priorities  to  the  use  of  water  to  a  ditch 
intended  to  water  lands  outside  the  state,  although  the  ditch  has  its 
headgate  within  the  state.    Lanuton  et  al  v.  VaUes  et  al.,  201. 

Evidence — Finding  of  Referee. — Where  a  referee  in  a  proceeding 
to  adjudicate  priorities  to  use  of  water  for  irrigation,  who  heard  the 
witnesses,  recommended  an  award  of  twelve  cubic  feet  to  a  ditch  which 
the  court  reduced  to  four  cubic  feet  and  it  does  not  appear  why  the 
court  made  the  change  snd  the  evidence  is  too  indefinite  to  enable  the 
Bupreae  court  to  determine  from  it  the  quantity  of  water  the  ditch 
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Bhould  have,  the  eaiue  wUl  be  revened  and  remanded  with  diiectioBs 
to  the  trial  court  to  proceed  upon  the  eyidence  before  it  together  with, 
such  other  evidence  ag  may  be  offered  to  determine  the  quanti^  of 
water  the  ditch  is  entitled  to.    lb, 

PBOCBBDisas  TO  ADJUDICATE  Pbiobities— AppBAi.8.— The  method 
of  taking  appeals  from  proceedings  adjudicating  water  rights  is  regu- 
lated by  section  2427,  Mills'  Ann.  Stats.,  and  not  by  the  code.  An  ap- 
peal may  be  taken  within  two  years  from  the  time  a  decree  is  rendered 
in  such  proceeding,  but  not  afterwai-ds.  The  Upper  PkUte  and  Beaver 
Canal  Co.  et  aL'v.  Tlie  Fort  Morgan  Reservoir  and  Irr,  Co,  et  oL,  214. 

Adjudication  of  Peiobitibs  —  Rbvibw— PBTrno»,--A  petition 
under  section  2425,  Mills'  Ann.  Stats.,  for  a  review  of  a  decree  adjudi- 
cating the  priorities  of  water  rights  must  state  facts  from  which  it  ap- 
pears that  the  petitioner  has  been  aggrieved  thereby  and  from  which 
the  court  may  determine  the  correctness  or  incorrectness  of  the  decree. 
A  petition  that  contains  only  general  allegations  and  conclusions  of 
law  is  insufficient  to  justify  a  review  of  such  decree.  The  Rio  Grande 
Land  and  Canal  Co.  et  aL  v.  The  Prairie  Ditch  Co,  et  al,  225. 

Samb — Objections  to  Dbcbbb. — A  party  to  a  proceeding  adjudicat- 
ing priorities  of  water  rights  who  has  notice  of  the  filing  of  the  referee's 
report  and  decree  thereon,  and  is  given  an  opportunity  to  present  hia 
objections  thereto,  if  any,  but  fails  to  do  so,  is  not  entitled  to  a  review 
of  the  decree,  under  section  2425,  Mills'  Ann.  Stats.,  for  causes  that  ex- 
isted at  the  time  the  decree  was  rendered.  Although  the  statute  givea 
him  two  years  within  which  to  file  a  petition  to  reopen  the  deci'ee,  hia 
right  to  do  so  for  cause  existing  at  the  time  the  decree  was  rendered  la 
conditioned  upon  his  having  at  the  time  made  an  objection  and  saved  an 
exception  to  an  adverse  ruling  upon  his  objection.    R, 

Adjudication  op  Pbiobitibs — Rbyibw — Pabtibs. — ^The  opening  up 
of  a  decree  adjudicating  priorities  of  water  rights  for  reargument  or 
review  upon  a  petition  filed  under  section  2425,  Mills'  Ann.  Stats.,  does 
not  open  it  for  review  upon  objections  that  may  be  presented  by  any 
parties  thereto,  but  the  review  will  be  limited  to  objections  of  parties 
who  make  themselves  copetitioners  under  the  statute  or  are  brought  in 
as  respondents.    16. 

Samb— Invalid  Statutes.— Where  it  appears  that  a  review  of  a  de- 
cree adjudicating  water  rights  was  reopened  under  section  2425,  Mills* 
Ann.  Stats.,  and  a  new  decree  rendered  solely  upon  the  ground  that 
some  of  the  parties  had  not  complied  with  section  2265,  Mills'  Ann. 
Stats.,  requiring  a  map  and  statement  of  ditch  to  be  filed,  the  new  de- 
cree will  be  reversed  as  said  statute  is  unconstitutional  and  void,    lb, 

DiXiieBNOE.— Parties  cannot  be  heard  to  object  that  due  diligence  was 
not  used  in  the  construction  of  a  ditch  when  the  ditch  was  completed 
and  water  applied  to  a  beneficial  use  before  the  objecting  parties  began 
the  construction  of  their  ditches.    lb. 
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Res  Jttdioata — Pabties. — One  of  the  essential  elements  necessary 
to  make  a  judgment  in  one  case  res  Judicata  in  another  is  identity  of 
parties  in  each.  A  judgment  against  a  water  commissioner  enjoining 
him  from  shutting  down  the  headgate  of  certain  ditches  in  fayor  of  a 
prior  appropriator  further  down  the  stream,  in  an  action  in  which  the 
prior  appropriator  was  not  a  party,  although  he  had  notice  of  the  action, 
is  not  res  Judicata  in  an  action  hy  the  prior  appropriator  against  the 
owners  of  the  ditches  in  whose  favor  the  former  judgment  was  rendered. 
Tlie  Lower  Latham  Ditch  Co.  v.  The  Louden  Irr,  Canal  Co,  et  al.y  267. 

Laches — Abakdonment— Estoppel. — The  fact  that  an  appropriator 
of  water  was  for  several  years  short  of  water,  and  knew  that  his  short- 
age was  caused  hy  diversions  made  hy  suhsequent  appropriators  ahove 
him  on  the  stream,  hut  made  no  protest  against  such  diversions,  is  not 
inch  laches  or  acquiescence  as  would  amount  to  an  ahandonment,  or 
estop  him  from  asserting  his  prior  right  as  against  such  suhsequent 
appropriators.    lb. 

Pbiobity — Defense. — In  an  action  hy  a  prior  appropriator  of  water 
against  subsequent  appropriators  ahove  him  on  the  same  stream,  to 
compel  them  to  permit  water  to  flow  by  their  headgates  sufficient  to 
supply  his  appropriation,  it  is  no  defense  that  other  parties  with  ap- 
propriations junior  to  those  of  defendants  are  diverting  water  which, 
if  permitted  to  flow  down  the  stream,  would  supply  plaintiff^s  appropria- 
tion. A  prior  appropriator  may  bring  an  action  against  any  or  all  junior 
appropriators  to  enforce  his  rights,  leaving  them  to  settle  their  pri- 
orities amongst  themselves.    lb. 

Limitation — Colob  op  Title — ^Papeb  Title. — Color  of  title  neces- 
sary to  support  a  plea  of  the  seven  years^  statute  of  limitation,  under  sec- 
tion 29236,  8  Mills*  Ann,  Stats.,  must  be  a  paper  title,  and  where  a  junior 
appropriator  of  water  attempts  to  set  up  against  a  prior  appropriator, 
rights  acquii-ed  by  virtue  of  an  adverse  user  for  more  than  seven  years,  he 
must  show  that  t^e  adverse  user  and  possession  is  under  a  pai)er  title 
purporting  to  convey  to  him  the  priorities  of  the  senior  appropriator.    lb. 

Loss  B7  Pebcolation. — ^In  an  action  by  a  prior  appropriator  of  water 
against  junior  appropriators  to  prevent  them  from  diverting  water  till 
his  ditch  has  been  supplied,  it  is  no  defense  to  say  that  if  the  water  is 
permitted  to  flow  by  defendants*  headgates  a  considerable  portion  of  tt 
lirould  be  lost  by  percolation  before  it  reached  plaintiifs  ditch.    lb. 

Ck>NTBACTS — Pleading. — ^Under  a  contract  whereby  a  ditch  company 
sold  to  a  landowner  a  one-half  water  right  of  a  certain  quantity  to  be 
used  upon  a  certain  described  forty  acres  of  land,  and  which  stipulated 
that  the  water  was.  to  be  used  upon  no  other  land  than  that  described 
and  that  the  purchaser  should  permit  no  part  of  the  water  to  run  to 
waste  and  should  take  no  more  than  enough  for  the  purpose  stipulated, 
and  that  as  soon  as  a  sufficient  quantity  had  been  used  for  that  purpose 
it  c(hoald  be  shut  off  until  it  was  again  needed  for  the  same  purpose, 
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the  ditch  compaiiy  brought  an  aotfon  ta  rMtimin  the  hmdowner  from 
niing  the  water  npon  other  huida  than  the  forty  acres  described  in  the 
contract,  alleging  that  he  had  irrigated  other  lands  in  addition  to  the 
forty  acres,  and  in  so  doing  had  nsed  more  water  than  was  necessary  to 
irrigate  the  forty  acres.  The  defendant  answered  by  admitting  that  he 
had  nsed  the  water  to  irrigate  additional  land,  but  denied  that  he  thereby 
used  a  larger  amount  of  water  than  was  necessary  or  for  a  longer  time 
than  was  required  to  irrigate  the  tract  described  in  the  contract  HM^ 
that  the  answer  denied  none  of  the  material  specific  acts  alleged  in  the 
complaint  as  a  violation  of  the  contract  and  stated  no  defense,  and  a 
demurrer  to  the  answer  was  properly  sustained.  Wright  v.  ne  PUUU 
VcMey  Irrigation  Co.^  322. 

CoNTBAOTS— Public  Poliot. — ^A  contract  between  a  ditch  company 
and  landowner  whereby  the  company  agrees  to  furnish  water  to  the 
bmdowner  to  irrigate  a  certain  described  tract  of  land,  and  which  re- 
stricts the  use  of  the  water  to  the  land  specified,  and  limits  the  amount 
and  time  of  its  use  to  what  is  necessary  and  requisite  for  the  purpose 
of  irrigating  the  land  specified,  is  not  unreasonable  and  agidnst  public 
policy,  but  is  valid  and  may  be  enforced  against  the  landowner.    lb. 

Appbllatb  Pbacticb— Findikgs  ofTbial  Coubt— Abanbokmbrt. 
— ^The  findings  of  a  trial  court  on  conflicting eyidence  that  an  irrigating 
ditch  has  abandoned  part  of  its  decreed  priority  and  of  the  amount  of 
water  the  ditch  is  still  entitled  to  will  be  sustained  where  the  evidence 
is  sufficient  to  sustain  the  findings.  The  Handy  Ditch  Co,  v.  The  Louden 
Irr,  Canal  Co.,  516. 

Rbmoyal  of  Hbadgatbs. — An  appropriator  of  water  may  change 
the  place  of  diversion  provided  the  rights  of  others  are  not  thereby 
injuriously  affected,  but  he  cannot  make  such  change  if  thereby  the 
rights  of  either  prior  or  subsequent  appropriators  are  injuriously  af- 
fteted.    lb. 

Samb.— In  an  action  by  a  Junior  appropriator  of  water  to  restrain  a 
senior  appropriator  from  changing  the  point  of  diversion  from  a  point 
below  the  Junior  appropriator^s  headgate  to  a  point  above,  an  allegation 
that  the  stream  below  plaiutiif  s  headgate  and  above  the  one  proposed 
to  be  moved  was  fed  by  springs  and  seepage  water  sufficient  to  sup- 
ply defendant's  priority  and  that  so  long  as  the  place  of  diversion  was 
not  changed  the  water  in  the  stream  was  sufficient  to  supply  both  ap- 
propriators, but  if  the  senior  appropriator  be  permitted  to  divert  his 
water  above  plaintiifs  ditch  plaintiff  would  be  deprived  of  his  water, 
stated  a  good  cause  of  action  and  the  court  erred  in  refusing  to  hear 
evidence  in  support  thereof.    lb. 

Adjudication  of  Pbiobttibs — Jubisdictioh.— A  party  to  a  proceed- 
ing to  adjudicate  the  priorities  of  water  rights,  who  submitted  to  the 
adjudication  without  questioning  the  Jurisdiction  of  the  court  and  who 
accepted  the  benefit  of  the  decree  awarding  him  a  priority  and  for  sev- 
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eral  yean  thereafter  acquiesced  in  the  decree  and  enjoyed  its  benefits, 
will  not  be  permitted  to  attack  the  decree  on  the  ground  that  the  court 
had  no  jurisdiction  because  the  district  court  of  another  county  had 
acquired  jurisdiction  by  appointing  a  referee  to  take  testimony  con- 
cerning the  adjudication  before  the  court  rendering  the  decree  had 
taken  any  steps  in  the  matter.  The  Can.  Home  Supply  Ditch  db  Bea.  Co. 
9.  Hie  New  Loveland  <fi  Oreeley  Irr,  and  Lcmd  Co.^  521. 

Appbllatb  Pbactick  — Findings  op  Tbial  €k>nBTS— Abandon- 
MBNT. — The  findings  of  fact  by  the  trial  court  on  conflicting  evidence 
upon  the  question  of  abandonment  of  water  rights  will  not  be  disturbed 
on  appeal  though  the  appellate  court  might  have  reached  a  different 
conclusion  had  they  been  the  triers  of  facts.    lb, 

Adjudioation  op  Pbiobitibs—Jubisdiotion.— Where  a  district  court 
properly  obtains  jurisdiction  and  proceeds  under  the  statute  to  adjudi- 
cate the  priorities  of  water  rights  in  a  water  district  and  enters  a  decree 
awarding  priorities,  its  jurisdiction  is  exdnsiye,  and  as  between  parties 
to  such  decree  another  district  court  has  no  jurisdiction  in  an  ordinary 
ciyil  action  to  reyiew  such  decree  or  to  pass  upon  questions  of  priority 
to  the  use  of  water  between  the  parties  thereto,  and  a  judgment  by 
another  court  attempting  such  review  or  to  pass  upon  questions  settled 
by  such  decree  is  void  and  may  not  be  pleaded  as  ree  Judicata  in  a  sub- 
sequent action  involving  the  same  questions  in  the  court  having  juris- 
diction,   lb. 

Pbiobitibs — Stobagb.— The  construction  of  an  irrigation  ditch  and 
the  appropriation  of  water  thereby  to  the  irrigation  of  lands  during  the 
irrigation  season,  and  a  decree  of  priority  for  that  purpose,  gives  the 
appropriator  no  priority  of  right  to  water  during  the  nonirrigating  sea- 
son for  the  purpose  of  storage  for  future  use  in  a  reservoir  subsequently 
constructed.  The  New  Loveland  Jt  Oreeley  Irr.  d  Land  Co.  v.  The  Con, 
Home  Supply  Bitch  A  Bee.  Co.,  625. 

Samb.— The  fact  that  at  the  time  of  commencing  the  construction  of 
an  irrigation  ditch  it  was  the  Intention  of  the  appropriator  to  also  use 
It  as  a  feeder  to  a  reservoir  to  be  constructed  sometime  in  the  future, 
in  which  to  store  the  water  during  the  nonirrigating  season  for  future 
use,  would  give  the  appropriator  no  prior  right  to  water  for  storage 
during  the  nonirrigating  season  to  date  from  the  commencement  of 
the  ditch,  unless  the  construction  of  the  reservoir  was  so  closely  con- 
nected with  the  construction  of  the  ditch  as  to  show  them  to  be  one 
system,  and  the  work  thereon  was  prosecuted  to  completion  and  water 
thereby  appropriated  to  a  beneficial  use  with  reasonable  diligence.    lb. 

Samb. — The  priority  to  the  use  of  water  for  storage  during  the  non- 
irrigating  season  depends  upon  the  time  of  appropriation  for  that  pur- 
pose, and  an  appropriator  who  first  constructed  his  reservoir  and  appro- 
priated water  for  that  purpose  is  entitled  to  priori^  over  a  subsequent 
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appropriator  notwithstanding  tlie  subsequent  storage  appropriator  was 
a  prior  appropriator  for  irrigation  and  supplied  his  reservoir  through  a 
ditch  with  prior  rights  for  irrigation  purposes.    lb, 

Appbopbiatioks  for  Mill  Pitbposes — Abahdonmbitt— Pbiobitiks 
FOB  Stobage. — ^Where  water  appropriated  for  mill  purposes,  after  its 
use  is  permitted  to  flow  back  into  the  stream  undiminished  and  is  ap- 
propriated during  the  winter  season  for  storage  in  a  reservoir  for  future 
use  in  irrigation,  the  storage  appropriator  acquires  a  prior  right  to  tlie 
water  during  the  season  he  has  appropriated  it  tliat  cannot  be  defeated 
by  a  change  of  use  by  the  mill  owner  either  by  transferring  his  right  or 
by  abandonment  in  favor  of  another  appropriator.  In  case  of  abandon- 
ment by  the  mill  owner  the  water  inures  to  the  benefit  of  appropriators 
below  the  mill  ditch  according  to  priority  and  the  storage  appropriator 
below  the  mill  ditch  is  entitled  to  the  water  in  preference  to  a  prior 
appropriator  for  the  same  purpose  whose  point  of  diversion  is  above 
the  mill  ditch  but  whose  appropriation  is  Junior  to  the  appropriation 
for  mill  purposes.  The  Cache  La  Poudre  Resenoir  Co.  v.  Hie  Water 
Supply  and  Storage  Co.  et  aZ.,  632. 

WATER  WORKS: 

Towns  anb  Cities— Wateb  Supply—Poweb  to  PBOTECT.--Under 
subdivision  68  of  section  4403,  Mills*  Ann.  Stats.,  empowering  munic- 
ipal authorities  to  protect  the  water  of  the  streams  from  which  their 
water  supply  is  derived  from  pollution,  and  for  that  purpose  conferring 
Jurisdiction  for  a  distance  of  five  miles  above  the  point  from  which  the 
supply  is  taken,  a  city  or  town  has  authority  by  ordinance  to  prohibit 
the  keeping  of  any  pigsty  or  slaughterhouse  upon  or  near  the  stream, 
within  five  miles  from  where  it  takes  its  supply,  the  drainage  from 
which  is  capable  of  contaminating  or  rendering  the  water  impure;  and 
the  fact  that  such  pigsty  or  slaughterhouse  was  well  kept  for  such 
place  is  no  defense  to  a  prosecution  for  violating  such  ordinance,  as  it 
is  a  matter  of  common  knowledge  that  water  running  over  the  surface 
of  such  place,  and  reaching  the  stream,  would  render  the  water  impure 
and  unwholesome.     The  City  of  Durango  v.  Chapman^  169. 

Same— JuRiSDiOTiON. — Where  a  city  passed  an  ordinance  under  sub- 
division 68,  section  4403,  Mills*  Ann.  Stat,  for  the  protection  of  the 
stream  above  its  source  of  water  supply  from  pollution,  the  fact  that 
there  was  another  municipal  corporation  located  on  the  stream  above 
the  city  passing  the  ordinance  and  taking  its  water  from  the  same 
stream,  and  at  a  point  which  would  give  it  Jurisdiction  over  the  same 
territory,  is  no  defense  to  a  violation  of  such  ordinance,  as  the  two 
municipal  corporations  would  have  coextensive  Jurisdiction  to  protect 
the  common  supply  of  water  and  a  pollution  of  the  stream  would  con- 
stitute an  offense  against  each.    lb. 
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WILLS: 

Contests— PBAoncK — Juby  Tbial. — In  the  trial  of  a  contest  of  a 
will  on  appeal  in  the  district  court,  the  contestant  is  entitled  to  have 
the  issues  of  fact  tried  hy  jury.    Clougk  v.  Clough^  97. 

WRITS  OP  ERROR: 

Ai*PBLLATS  Pbaoticb  IN  Cbiminal  Casbs.  —  Under  section  1479, 
Mills*  Ann.  Stats.,  providing  that  writs  of  error  in  all  criminal  cases 
not  capital  shall  be  considered  as  writs  of  right  and  issue  of  course,  one 
convicted  of  crime  less  than  capital  is  entitled  as  a  matter  of  right  to 
one  wi-it  of  error,  but  where  such  writ  is  dismissed  for  want  of  prose- 
cution, he  is  not  entitled  as  a  matter  of  right  to  a  second  writ  Cwoir 
nesH  V,  The  People,  288. 
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